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GOVERNOR'S  UESSAQES 
Atinnal  Message,  transniitted  to  the  Legislature  Jannary  4,  1922, 1. 
Requesting  prompt  action  in  relation  to  the  report  of  the  Fort  of 
New  ToA  Anthority,  38. 

PUBUC  SERVICE  COMMISSION 
Adirondack  Power  and  light  Corporation,  In  the  matter  o£  the 
complaint  of  Otto  PfaJT,  as  mayor  of  Oneida,  against,  as  to 
priecB  chaiged  the  pnblio  for  gas.     (Case  No.  8028),  585. 

Oaa  eompames  —  rates  —  valuation — dwcrimination  —  over- 
building of  plrutt.  Valuation.  Rat«e  should  be  based  upon  the 
reasonable  and  fair  value  of  the  property  as  it  exists  at  the 
time  of  hearing,  and  neither  original  costs  nor  reproduction 
cost  new,  considered  separately,  ia  determinative,  but  consid- 
eration must  be  given  to  both  as  well  as  to  all  other  facts  and 
cirenmstances  which  have  a  bearing  upon  the  valua  The  ten- 
year  average  costs  held  to  be  the  reasonable  valne  of  the  prop- 
erty for  rate  making  purposes  in  the  present  case.     (P.  588.) 

Digcrimination.  As  the  privilege  of  enjoyment  of  a  utility 
depends  on  its  common  use  and  benefit,  it  is  axiomatio  that 
there  should  be  as  little  discrimination  as  possible  between 
targe  and  small  consumers.  Excess  rates  should  not  be  charged 
to  some  in  order  to  serve  others  at  a  low  rate.     (P.  592.) 

Comparison  of  rates.  A  compsnson  of  rates  with  those  in 
effect  in  other  territory  is  of  little  value  in  determining  the 
reasonableness  of  a  rate  because  the  local  conditions,  including 
the  value  of  the  investment,  are  so  generally  dissimilar.  But 
when  rates  are  largely  in  excess  of  those  charged  in  other  com- 
munities, operated  by  the  same  company,  it  is  evident  that  a 
serious  study  should  be  made  of  the  causee  therefor.     (P.  592.) 

Over-buHding  of  plant.  It  seems  well  settled  that  a  utility 
which  ia  over-built  should  be  permitted  to  chai^  such  rates  as 
will  produce  sufficient  revenue  to  meet  its  operating  expenses, 
create  a  proper  depreciation  reserve,  and  have  a  fair  return 
upon  such  part  of  the  investment  as  is  neceseary  to  serve  the 
territory  in  which  it  operates.  (P.  695.) 

Rate*.  A  rate  of  two  dollars  and  twenty  cents  per  1,090 
cubic  feet  will  provide  an  right  per  cent  return  on  the  enHre 
rate  base,  making  no  deductions  for  the  evident  over-bnilding 
of  the  plant     (P.  699.) 
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AmiBtrong,  Jamea  E.,  In  the  matter  of  the  petition  of  Welter  H. 
Engelke  and,  for  a  certificate  of  public  convenience  and  neces- 
sity for  Ihe  opemtion  o£  a  sta|re  ronte  from  the  city  of  Binghem- 
ton  through  the  village  of  Windsor  to  the  Pennsylvania  State 
Line,  as  part  of  a  roate  to  Susquehanna,  Pennsylvania.  (Case 
No.  44S),  383. 

AntOMobUe  stage  Unet — juritdictioi*  of  Commission  as  to 
interstate  routes  —  certificate  of  public  convenience  and  neces- 
sity denied.  Jitney  or  auto  bus  transportation,  largely  in  the 
hands  of  individuals  and  extending  over  comparatively  short 
routes  crossing  the  Stat«  Line,  is  more  properly  left  to  tho 
r^ulatory  control  of  the  State  than  to  the  control  of  the 
Federal  government. 

Bdmont  and  Buike,  towns  of,  In  the  matter  of  the  complaint  of 
town  board  of  Chat«augay  and  of  customers  in  the,  against 
Chasm  Power  Company  as  to  rates  for  electricity  furuishmi  the 
public,  effective  January  I,  1921.     (Case  No.  7973.) 

Bni^e,  town  of,  In  the  matter  of  the  complaint  of  town  board 
of  the,  against  Chasm  Power  Company  as  to  Tat«s  for  elec- 
tricity furnished  the  public,  effective  January  1,  1921.  (Case 
No.  7974.) 

Chasm  Power  Company,  In  the  matter  of  the  complaint  of  trus- 
tees of  the  village  of  Chateaugay,  town  board  of  Chateaugay 
and  of  customers  in  the  towns  of  Belmont,  Burke  and  Con- 
stable, against,  as  to  rates  for  electricity  furnished  the  public, 
effective  January  1,  1921.  (Cases  Noe.  7958,  7973,  7974,  7982- 
and  7983.) 

Chateaugay,  village  of.  In  the  matter  of  the  complaint  of  trus- 
tees of  the,  against  Chasm  Power  Company  as  to  rates  for 
eleetriei^  furnished  the  public,  effective  January  1,  1921. 
(Case  No.  7968.) 

Cliateaugay,  town  board  of,  In  the  matter  of  the  complaint  of. 
and  of  customers  in  the  towns  of  Belmont  and  Burke  against 
Chasm  Power  Company  as  to  rates  for  electricity  furnished  the 
public,  effective  January  1,  1021.     (Case  No.  7973.) 

Constable,  town  of.  In  the  matter  of  the  complaint  of  the  town 
board  of  the,  against  Chaem  Power  Company  as  to  rates  for 
electricity  furnished  the  public,  effective  January  1,  1921. 
(Case  No.  7982.) 

Constable,  town  of,  In  the  matter  of  the  complaint  of  the  town 
board  of  the,  against  Chasm  Power  Company  as  to  rates  for 
electricity  furnished  the  public  in  said  municipality,  effective 
January  1, 1921.    (Case  No.  7983),  83. 

Electric  Ught  and  power  companies  —  rates  —  going  value  — 
equitable  distribution  of  cost  of  service  between  consumers  of 
Ught  and  consumers  of  power.     The  method  of  accumulating 


t.  Google 


Pablio  Servioe  CommiBaion  [VoL27j 

book  defieits  iit  compantively  laigs  ratw  of  interest  inevitably 
leads  to  this:  that  the  lees  a  pablie  utility  faaa  earned,  the 
more  it  is  claimed  to  be  worth.  With  ancb  an  abanrd  proposi- 
tion the  Commissioii  cannot  agree. 

Where  the  Commission's  tabulations  Aaw  that  power  users 
have  been  paying'  leas  for  current  than  it  cost  the  company  to 
produce,  rates  for  this  class  of  Pervicc  should  be  incresHed  to 
a  sum  snfBcieDt  to  insure  that  the  power  buainees  pays  its 
abare  and  to  prevint  tl»t  imposition  on  lifting  eonsnimis 
which  evidently  has  ^sted. 

Order  entered  flxing  ele^'en  and  on&-)ulf  eents  per  Idlowatt 
hour  as  the  maximum  rate  to  be,  charged  and  eoUect«d  from 
metered  eonsumera. 

Bin^iamton  Oos  Worits,  In  the  matter  of  the  oomplaint  under 
seetiooB  71  and  72,  Public  Service  Commission  ^w,  of  Thomas 
A.  Wilson,  as  mayor  of  the  city  of  Bingbamton,  againut,  as  to 
prices  charged  the  public  for  gas  (manufactured)  and  as  to 
the  heat  nnits  purity  and  pressure  of  the  gas  f  omiBhed  in  said 
dty.     (Case  No.  7631),  387. 

Ga»  companies  —  raiea  —  reduction  ordered.  Where  a  gas 
company  has  entered  into  an  oil  contract  which  will  result  in  a 
saving  of  more  than  five  cents  per  one  thousand  cubic  feet  in 
the  production  of  gas,  the  consnmen  should  have  the  benefit  of 
!cuch  saving  and  the  rate  decreased  in  order  to  provide  a  return 
equivalent  to  that  uoder  the  prior  rate. 

Delaware  and  Hudson  Company,  In  the  matter  of  the  oomplaint 
•      of  the  Chamber  of  Commerce  of  Glens  Falls  against  the,  asking 
for  a  passenger  train  from  Qlens  Falls  to  Albany  in  the  late 
afternoon.     (Case  No.  337),  322. 

RaHroada  —  rehearing  as  to  order  of  the  Commuaion  reqvir- 
img  traina  service  —  order  reafflrmed.  Where  chaises  in  the 
op^ting  schedule  of  company^s  trains  serioiuly  shorten  the 
business  day  in  several  communities  by  the  early  departure  of 
the  last  train  available  for  those  who  transact  out-goii^  busi- 
ness for  delivery  in  New  Torft  city  on  the  following  day, 
the  order  of  the  Commission  requiring  the  later  d^artore  of 
this  train  will  be  reafQrmed. 

Electrical  corporations,  In  the  matter  of  r^ulations  governing  the 
preparation  and  filing  of  rates  of  gas,  and,  steam  corporations, 
and  municipalities.     {Case  No.  657),  583. 

Gai,  electrical  and  atetm  eorporationt  —  regulations  govern- 
ing filing  of  schedvU  leavea  where  rates  and  elaasifieations  of 
service  are  dependent  upon  coal  douses. 

Entrdke,  Walter  H.,  In  the  matter  of  the  petition  of,  and  James 
E.  Armstrong  for  a  certificate  of  public  convoiience  and  neces- 
sity for  the  operation  of  a  stage  ronte  from  the  city  of  Bin^am- 
ton  thnut^  the  villMre  of  Windsor  to  the  Pennsylvania  Rtate 
line,  as  part  of  a  route  to  Susquehanna,  Pennsylvania.  (Case 
Ho.  446),  383. 
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Automobile  stage  lines  —  jurisdiction  of  Commitsion  m  to 
inltrstate  routes  —  certificate  of  public  eo»veni«»c»  and  neeea- 
ntj/  denied.  Jitney  or  auto  bus  transportation,  laivcily  in  the 
hands  of  individuals  and  extending  over  compaiativdy  short 
Tontes  crossing  the  State  Une,  is  more  property  left  to  the 
regulatory  control  of  the  State  than  to  the  control  of  the 
Federal  goTemment. 

Gas  corporations,  In  the  matter  of  regulations  governing  the 
jireparation  and  filing  of  rates  of,  electrical  and  steam  eorpora- 
tion,  and  municipalitiea.     (Case  No.  667),  583. 

Gat,  electrical  and  eteam  corporations  —  regulationa  govern- 
ing fling  of  schedule  leaves  where  ratea  and  classifications  of 
service  are  dependent  upon  coal  clauses. 

Long  Island  Lighting  Company,  In  the  matter  of  the  petition  of, 
for  authority  under  the  Public  Service  Commission  Law  to  estab- 
lish and  charge  increased  maximum  rat«s  for  gas  in  the  villages 
of  Babylon,  Brightwaters,  Amityville  and  Farmingdale  and  the 
towns  of  Islip,  Babylon,  Oyster  Bay  and  Huntington,  Long 
Island,  State  of  New  To^.     (Case  No.  8188),  44. 

Got  companies  —  rates  —  franchise  limitations  — .  valuation 
—  depreciation  —  working  capital  —  going  value  —  temporary 
rate  under  Lams  of  1921,  chapter  134.  Franchise  limitations. 
Local  franchises  or  consents  are  contracts  to  be  maintained 
for  public  benefit.  The  State,  acting  by  the  Commission,  may 
dissolve  the  limitation  of  rates  prescribed  in  local  franchiseB 
or  contracts  and  increase  tbe  rates  wben  evidence  shows  that  . 
safe  and  sufQcient  service  to  the  public  requires  that  tbe  lim- 
itation should  be  displaced  for  the  time  in  the  public  interest. 
{P.  50.) 

Valuation.  The  cost  to  reproduce  the  entire  physical  prop- 
erty new  at  1921  or  at  war  time  prices  is  properly  to  be 
regarded  in  determining  fair  value  but  is  not  a  necessary  con- 
trolling dement  in  the  present  valuing  of  the  property  where 
it  does  not  appear  that  such  property  would  be  constructed 
at  the  present  time  and  at  present  prices  and  under  present 
circumstances  by  a  reasonably  prudent  investor.  (Pp.  64,  55.) 
The  high  prices  for  all  material  and  labor  must  be  allowed 
for  current  operating  costs  and  for  current  ccmstructiim  of 
additions  to  the  physical  property  mode  since  the  war  condi- 
tions began  to  prevail,     (P.  64.) 

Depreciation.  Accrued  depreciation  is  to  be  deducted  in 
finding  fair  value  for  rate  purposes.  Annual  depreciation  as 
it  aocmes  in  the  operation  of  the  properties  is  to  be  provided 
for  in  the  rate.  Tbe  value  of  an  item  of  physical  property 
in  an  operating  plant  is  measured  not  by  the  item  being  100 
per  cent  efficient  in  its  service  but  by  its  power  to  go  on  bdng 
100  per  cent  efficient  in  its  service.  Tins  value  is  the  basis 
sustaining  the  securities  outstanding  and  must  be  kept  ap  by 
a  reserve  to  provide  for  replacement  when  the  rahaastion  of 
tbe  power  to  serve  is  complete;     (Pp.  57,  58,) 
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Working  capital.  This  is  allowed  to  provide  for  pajrolla 
and  Qiaterials  and  supplies  used  in  prodacing  and  distribnting 
gas  in  advance  of  the  collection  of  accounts  for  service  given. 
Tlie  amonut  is  represented  by  the  operating  expenses  during 
that  period  pins  materials  and  sapplies  necessarj'  to  be  carried 
in  stock.     (Pp.  60,  61.) 

Going  valve.  Qoing  valne  for  rate  purposes  is  the  amount 
equal  to  the  dfdciency  of  net  earnings  below  a  fur  return  on 
the  aetnal  investment  due  solely  to  the  time  and  expenditures 
reasonably  necessary  and  proper  to  the  development  of  the 
business  and  property  to  its  present  stage  and  not  comprised 
in  the  valuation  of  the  physical  property.  The  best  evidence 
is  proof  of  the  aetnal  facts  from  the  company's  own  books  and 
records.  If  these  are  shown  to  be  lost  or  defective,  then  opinion 
evidence  may  be  received|  otherwise  not.     (Pp.  63,  64.) 

Wartime  tosaea.  Deficiencies  in  revenues  to  cover  reasonable 
operating  expenses;  provision  for  depreciation  and  fixed 
eba^fes,  existing  through  no  fault  of  the  company  and  due  to 
war  conditions  which  could  not  in  their  natnre  be  foreseen, 
may  be  included  in  the  rat«  base  as  part  of  the  investment  for 
the  purpose  of  determining  the  fair  rate  of  return  to  be  charged 
for  service.     (Pp.  65,  66.) 

Revenues  and  expenses.  Analysis  of  actual  figures  for  the 
full  year  is  necessary  as  preliminary  to  any  estimate  of  future 
expenses.  Four  winter  months  are  not  enough  when  the  com- 
pany's service  is  greatest  during  the  summer  period.     (P.  71.) 

Temporary  rote.  Where,  under  chapter  134  of  the  Laws  of 
1921,  the  Commission  during  the  proceeding  has  authorized  a 
tonporary  increase  of  rate  by  the  company  pending  final  de- 
termination of  the  reasonable  rates  to  be  charged  on  condition 
that  the  company  shall  refund  on  order  of  the  Commission  any 
excess  of  the  temporary  rates  over  the  reasonable  rates  finally 
determined,  the  Commission  must  determine  the  rate  reason- 
ably chargeable  during  the  period  of  the  temporary  rate  and 
order  the  company  to  refund  the  excess  if  any.     (P.  79.) 

Sate  of  one  dollar  and  eighty  cents  per  1,000  cubic  feet 
allowed  with  minimum  charge  of  one  dollar  per  month. 

Hiddleburgh  and  Schoharie  Electric  Light,  Heat  and  Power 
Company,  In  the  matter  of  the  complaint  of  residents  of  the 
ineoiporated  village  of  Schoharie,  Schoharie  eounty,  against, 
alleging  poor  eleetrie  service  and  asking  for  twenty-four  hour 
service.     (Case  No.  8141),  271. 

Electric  light  companies — service — installation  of  meters 
ordered.  Until  information  is  available  showing  the  kilowatt 
bonra  generated,  the  kilowatt  hours  of  consumption,  and  the 
maximum  load  on  the  plant,  it  will  be  impossible  to  direct  with 
certainty  the  necessary  changes  in  order  to  give  "reasonable, 
adequate  and  satisfactory"  service. 

Company,  Qierefore,  ordered  to  intall  meters  at  all  con- 
sumers' premises  in  the  village  of  Schoharie  and,  after  anch 
installation  is  completed,  file  with  the  CommisEaon  a  new 
sehedole  eliminating  its  existing  flat  rates. 
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Mnnicipolitiea,  In  the  matter  ot  regulations  gOTeming  the 
preparation  and  filing  of  rat«8  of  gaa,  electrical,  and  steam 
corporations,  and.     (Cose  No.  557),  583. 

6aa,  electrical  and  steam  eorporatioiu  —  regviMians  govern- 
ing filing  of  schedule  leaves  vihere  rates  and  classifications  of 
service  are  dependettt  upon  coal  dauees. 

New  Yorfc  Telephone  Company,  In  the  matter  of  the  hearing  on 
motion  of  the  Commission,  as  to  rates,  charges  and  rentals  and 
the  regnlations  and  practices  affecting  ratee,  charges  and  rentals 
of  the.     (Case  No.  377),  220. 

Telephone  companies  —  rates  —  temporary  reduction.  A 
leduetion  in  the  rate  schedules  is  necessary  at  this  time  not 
only  on  account  of  the  downward  price  trend  of  all  materiala, 
the  decreasing  cost  of  money,  the  daily  readjuetmenta  of  the 
latxn:  market,  the  effort  toward  economy  manifested  by  all 
private  business  enterprises,  bnt  also  because  the  Commission 
IB  convinced  that  the  soma  set  aside  for  annual  exp^ises  of  de- 
preciation are  largely  in  excess  of  what  is  necessary,  and  in 
conseqnence  the  accumulated  depreciation  reserve  is  increasing 
more  rapidly  than  conditions  warrant. 

Publicity  and  advertising  expenses  may  properly  include 
reasonable  pnbtie  announcements  of  chai^efl  in  tdephone 
equipment  or  in  character  of  sernce,  iasuanoe  of  directories, 
and  necessary  instruction  in  the  use  of  telephone  mechanism, 
but  advertising  to  justify  rate  increases,  to  set  forth  attractive- 
ness of  employment  in  the  company's  service,  or  to  market 
ibe  compMiy's  securities,  should  not  be  charged  to  subscribers. 

It  is  not  reasonable  that  a  public  utility  such  as  the  New 
York  Tdepbone  Company  should,  during  this  period  of 
readjustment,  continue  to  enjoy  practically  the  full  measure 
of  tbe  advances  that  were  allowed  to  it  as  a  result  of  war 
conditions.  The  reductions  ordered  are,  in  the  judgment  of 
the  Commission,  demanded  in  the  public  interest. 

Order  effective  April  1,  1922,  and  thereafter  until  the  final 
determination  of  this  proceeding  or  until  the  further  order  of 
the  CommisaiDn. 

New  York  Telephone  Company,  In  the  matter  of  the  complunt 
of  Walter  E.  Stone,  as  mayor  of  the  city  of  Syracuse,  against, 
as  to  increase  in  rates  in  said  city,  effective  December  1,  1919. 
(Case  No.  7178.) 

New  York  Telephone  Company,  In  the  matter  of  the  complaint  of 
Harry  H.  Farmer,  mayor  of  the  city  of  Syracuse,  afiainst,  as  to 
increaw  in  rates  in  said  city,  effective  September  1,  1920.  (Case 
No.  7770),  79. 

Telephone  companies  —  application  by  ctfiy  for  a  rehearing 
based  upon  alleged  errors  of  taw — application  denied. 
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New  York  Telephone  Company,  In  the  matter  of  the  petition  or 
complaint  of,  in  reepect  to  increasing  rates,  charges,  tolls  and 
rectais  to  be  charged  by  it  for  tdephone  service  in  New  Toik 
City.     (Case  No.  7720),  234. 

Telephone  compatUea  —  rates  for  aerviee  i»  New  York  etty 
temporarUy  reduced. 

Orange  County  Public  Service  Corporation,  In  the  matter  of  the 
complaint  under  sections  71  and  72,  Public  Service  Commissions 
Law,  of  Rosslyn  M.  Cox,  as  mayor  of  the  city  of  Middletown, 
against,  as  to  rates  for  electricity  and  for  gas;  and  as  to  electric 
service  and  gas  service.     (Case  No.  6745. J 

Orange  County  Public  Service  C<n:poration,  In  die  matter  of  the 
complaint,  under  sections  71  and  72,  Public  Service  Commissions 
Law,  of  George  E.  Hombeclc,  as  mayor  of  flie  city  of  Port  Jervis, 
against,  as  to  prices  proposed  to  )>e  charged  the  pnblic  for  gas 
(manufactured)  and  electricity  in  said  city.    (Case  No.  7657.) 

Orange  County  Public  Service  Corporation,  In  the  matter  of  the 
complaint  under  sections  71  and  72,  Public  Service  Commissions 
I^w,  of  Roflslyn  M.  Cox,  as  mayor  of  the  city  of  Middletown, 
against,  as  to  prices  charged  the  public  for  gas  (manufactured) 
and  electricity,  as  to  the  quality  of  the  gas  furnished,  and  as 
t4)  the  voltage  of  the  electricity  famished.     (Case  No.  7681),  132. 
Electric    lighting    companies  —  rates    for    metered    lighting 
reduced.     Where  upon  the  company's  own  figures,  as  set  forth 
in  its  annual  report  for  1920,  it  is  demonstrated  that  an  ex- 
cessive return  is  being  received,  the  company  will  be  required 
to  at  once  file  a  new  schedule  in  which  the  rate  for  metered 
lighting  for  the  first  200  kilowatt  hours  shall  be  eleven  cents; 
for  the  second  200  kilowatt  hours,  nine  cents;  and  for  all  over 
400  kilowatt  hours,  eight  cwits, 

Plattsburgh  Gas  and  Electric  Company,  In  tbe  matter  of  the  com- 
plaint of  customers  for  electricity  for  power  in  the  city  of  Platts- 
burgh, against,  as  to  change  in  method  of  funushing  cnrrent  to 
motors.     (Case  No.  105),  313. 

Eleetrie  companies  —  change  in  form  of  current —  ex- 
pense of  changing  consumers^  apparatus.  Where  an  electric 
eompany  has  failed  to  susttun  the  burden  of  proof  that  it 
comes  within  the  ezoeptiona  to  the  existing  rules  of  the  Com- 
mission requiring  an  electric  company  to  bear  the  exp^ise  of 
changing  the  consumers'  power  apparatus  when  it  proposes  to 
change  the  form  of  cnrrent  supplied,  the  company  should  ad- 
jnst  the  cost  of  changing  the  equipment  with  the  consumers 
and  an  order  will  be  entered  directing  the  consumers  affected 
to  fUe  a  detailed  statement  of  the  cost  of  the  change  required, 
together  with  a  statement  of  the  actual  damage  suffered  during 
the  period  while  the  change  is  being  mada 


t.  Google 


State  Department  Befobtb 


[Vol.  27]  Public  Service  Commiseion 

Republic  I^bt,  Heat  and  Power  Company,  Inc.,  In  the  matter  of 
the  petition  (or  complaint)  ofj  under  sections  71  and  72,  Pnblic 
Service  ConuniBsion  Law,  asking  this  commission  to  flz  higher 

Sricee  to  be  charged  the  public  for  natural  gas  in  the  city  o£ 
atavia,  and  in  the  villages  of  Akron  and  Attica,  and  other  mn- 
nicipalities  in  Genesee,  Erie  and  Wyoming  counties,  formerly 
served  by  the  Alden-Batavia  Natural  Gas  Company,  and  the 
Akron  Natural  Gas  Company,  and  the  Attica  Natural  Qas  Com- 
pany.    (Case  No.  317),  267. 

Natural  gas  companies  —  rates — adjustment  of  rate  base. 
The  actual  money  expended  in  net  additions  to  fixed  capital 
should  be  added  to  the  rate  base  adopted  by  the  old  Commis- 
Bion  and  upon  the  rate  base  aa  tiius  adjusted  and  upon  the 
actual  results  of  operations  the  company  is  permitted  to  fix  a 
rate  of  sev^ty-flve  cents  |>er  1,000  cubio  feet  vith  a  disnount 
of  five  cents  per  1,000  cubic  feet  for  prompt  payment  of  bills; 
montiily  minimum  chaise  of  one  dollar. 

Rochester  Oas  and  Electric  Corporation,  In  the  matter  of  the  com- 
plaint of  Boulevard  Heights  Corporation  against,  asking  tJiat 
gas  mains  and  electric  lines  be  extended  in  streets  in  Boulevard 
Heights  section  of  the  city  of  Rochester  and  gas  and  electricity 
be   furnished    residences.     (Case    No.    424),    316. 

Gas  and  eleetric  eotnpanies  —  extension  of  gas  mains  and 
electric  light  wires  will  not  be  ordered  where  there  are  no 
premises  to  be  served — Public  Service  Commission  Law, 
i  66(2) — petition  dismissed.  Petitioner  is  the  owner  and 
engaged  in  the  business  of  selling  building  lots  in  a  tract  of 
land  in  the  city  of  Rochester.  It  asked  that  an  order  be  made 
directing  respondent  to  lay  gas  mains  and  erect  electric  light 
wires  in  certain  streets  in  the  tract  for  the  purpose  of  supply- 
ing houses  which  would  probably  be  built  after  the  lots  were 
sold.  The  extensions  requested  would  be  in  excess  of  100 
feet  from  existing  gas  mains  and  electric  Hnee. 

Held,  that  it  would  be  an  unwarranted  exercise  of  the  dis- 
cretionary power  vested  in  the  Commission,  under  section 
66(2),  Public  Service  Commission  Law,  to  require  a  public 
utility  to  invest  its  money  in  the  extension  of  mains  and  elec- 
tric lines  where  there  are  no  premises  to  be  served.  No  imme- 
diate income  from  the  sale  of  the  commodities  could  be  received 
as  there  are  no  customers;  and  a  fair  return  upon  the  money 
expended  in  such  work  would  have  to  be  borne  by. the  com- 
pany's consumers. 
Petition  dismissed. 

Rome  Gas,  Electric  Light  &  Power  Company,  In  the  matter  of  the 
complaint  of  G.  Arthur  Mickle  as  mayor  of  Rome  against,  as  to 
prices  charged  the  public  and  the  city  for  gas ;  and  as  to  purity 
of  the  gas  furnished.     (Case  No.  7766),  185. 

Gas  compamef  —  one  doUar  and  sixty-five  cents  per  IfiOO 
cMbic  feet  fixed  as  the  maximum  price  to  be  charged  for  gat. 
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Schenectady  Railway  Company^  In  the  matter  of  the  complaint  of 
residents  near  t^e  westam  limits  of  t^e  city  of  Albany,  under 
sabdivision  1,  section  49,  Public  Seirice  Commission  Law,  and 
section  181,  Railroad  Law,  against,  as  to  passenger  fare  charged 
within  the  city  of  Albany.     (Case  No.  301),  124. 

Street  raSwayg  —  traffic  agreement  —  extension  of  eitt/ 
boundaries — fare*  —  Railroad  Law,  (  181.  An  interurban 
railway  company  constructed  its  roads  to  the  limits  of  a  city 
and  operated  within  the  city  over  the  rails  of  a  local  company. 
Subsequently  t^e  city  limits  were  extended  so  as  to  isclacU 
within  the  city  a  portion  of  the  roadbed  of  the  interurban  com- 
pany. Pursuant  to  the  trafKc  agreement  between  the  interur- 
ban company  and  the  local  company,  all  fares  collected  on 
interurlum  can  for  travel  over  the  rails  of  the  local  oom- 
pany  were  paid  to  the  local  company  which  paid  operating  ex- 
penses for  the  travel  over  its  raUs. 

Upon  a  complaint  against  the  practice  upon  the  part  of  the 
interurban  company  of  collecting  a  fare  for  travel  over  its  rails 
within  the  city  and  a  separate  fare  for  travel  over  the  rails  of 
Uie  local  company,  it  was  held,  that  the  annexation  of  territory 
by  the  city  does  not  relieve  the  interurban  company  from  the 
obligations  imposed  upon  it  by  section  181  of  the  Railroad  Law, 
which  limits  the  fare  which  may  be  charged  for  a  continuous 
ride  within  the  limit  of  any  incorporated  city  or  village. 

8t^  routes.  In  the  matter  of  the  opeiation  of  vehielee  on,  bus 
Imes,  or  motor  vehicle  lines.     (Case  No.  696),  475. 

Automobile  ttage  lines— regmrements  respecting  operation. 

Steam  corporations,  In  the  matter  of  regulations  governing  tiie 
preparation  and  filing  of  rates  of  gas,  electrical,  and,  and  munic- 
ipaHties.     (Case  No.  567),  583. 

Gaa,  electrical  and  steam  corporations  —  regulations  govern- 
ing piing  of  sehedtilfl  leaves  vhere  rates  and  elassificationa  of 
service  are  dependent  upon  coal  clauses. 

Subscribers  Service  Telephone  Ccmipany,  Ine.  (Sullivan  county). 
In  the  matter  of  eomplainta  respecting  telephone  service  fur- 
nished the  public  by.     (Case  No.  575),  424. 

Telephone  eompames  —  failure  to  furnish  adequate  long  dis- 
tance service  —  temporary  service  by  other  companies  per- 
mitted. Where  a  t«lephone  company,  by  reason  of  its  failure 
to  pay  the  New  York  Telephone  Company  for  long  distance 
serviee,  is  unable  to  furnish  such  service  to  its  subscribers,  an 
order  will  be  granted  authorizing  the  complunants  to  contract 
with  any  other  telephone  company  which  can  give  reasonable 
assurance  of  its  ability  to  furnish  adequate  long  distance  ser- 
'rice.  Order  to  be  effective  until  such  time  as  the  local  com- 
pany can  satisfy  the  Commission  as  to  its  ability  to  furnish 
reasonable  and  adequate  long  distance  service  within  the  ter- 
ritory now  operated  by  it. 
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Vehicles,  In  the  matter  of  the  operation  of,  on  sta^  routes,  bns 
Unee,  or  motor  vehicle  lines.     (Case  No.  596],  475. 

Automobile  stage  Unes — requirements  respecting  operation. 

Wayne  Telephone  C(»npany,  In  the  matter  of  the  petition  (or  com- 
plaint) of,  nnder  subdivision  1,  section  97,  Public  Seariee  Com- 
misBicm  L^w,  for  peimission  to  inerease  telephone  rates  on  its 
Lyona  exchange.     (Case  No.  76.) 

Wayne  Telephone  C<Hnpany,  In  the  matter  of  the  compUunt  of 
telephone  subscribers  on  the  Newark  Exchan^  against,  as  to 
rates  charged  for  telephone  service     (Case  No.  B^S.) 

Wayne  Telephone  Company,  In  the  matter  of  the  complaint  of 
tdephone  aubscriberB  on  the  Palmyra  (Wayne  county)  exchange 
against,  as  to  rates  charged  for  telephone  service  ob  to  service; 
and  as  to  Port  Gibson  subsoribers.     (Case  No.  8223.) 

Wayne  Telephone  Company,  In  the  matter  of  the  complaint  of 
the  board  of  trustees  of  the  village  of  Sodm,  Wayne  county, 
against,  as  to  rates  charged  for  telephone  ssrvice  in  said  village, 
and  as  to  service.     (Case  No.  S229),  633. 

Telephone  companies — rates  —  going  value  —  reserve  for 
depreciation  —  return  —  charge  of  federal  income  tax  to 
operating  expenses.  Going  value.  Where  a  company  takes 
over  by  purchase  the  properties  of  other  companies,  items  of 
going  value  are  not  proper  additions  to  the  fixed  capital  of 
the  eonsolidated  company.  There  is  no  evidence  in  the  case  to 
show  that  the  purchase  price  of  the  properties  acquired  did 
not  include  items  of  going  value.     (P.  639.) 

Reserve  for  depreciation.  The  company  ^larges  to  operation 
for  depreciation  of  plant  and  equipment  acquired  with  capital 
furnished  by  investors  in  its  enterprise,  and  also  on  that  por- 
tion of  plant  and  equipment  which  it  has  acquired  by  the  nse  of 
the  depreciation  reserve.  The  purpose  of  a  reserve  is  to  se- 
cure to  the  investors  in  an  enterprise  of  this  chamcter  their  in- 
vestment unimpaired  and  to  secure  to  the  public  the  continua- 
tion of  its  sra-vice  by  the  perpetuation  of  plant  and  equipment. 
It  is  entitled  to  a  reserve  sufScient  for  such  purposes.  It  is 
not  entitled  to  establish  by  charges  to  operation  a  reserve  larger 
than  is  required  for  such  purposes.     (P.  641.) 

Return.  In  considering  the  average  return  upon  the  prop- 
erty actually  used  in  public  service  and  the  necessity  of  making 
reservations  out  of  income  for  surplus  and  contingencies,  the 
Commission  has  in  mind  the  decline  in  cost  of  money,  the 
charge  of  federal  income  tax  to  operating  expenses,  the  amor- 
tization of  snnxase  account  and  the  charge  to  operating  ex- 
penses upon  plant  and  equipment  for  depreciation.  (P.  645.) 
Rates  reduced  gmerally  in  oU  service  clasdflcations. 
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Weeteheeter  Street  Railroad  CompBoy,  In  tlie  matter  of  the 
petitioa  of  Leverett  S.  Uiller  as  receiver  of  th^  under  aubdi- 
viaion  1,  section  49,  Pablic  Service  Commigsiona  Law,  and  Bection 
181,  Bailrosd  Law,  for  permission  to  increase  passMiger  fares; 
nnder  section  29,  Pablic  Service  Commissions  Law,  for  permis- 
sion to  put  in  new  tari2  on  short  notice;  under  section  63,  Public 
Service  Commissious  Law,  for  permission  to  exercise  fare  rights 
under  amendments  to  municipal  franchises.     (Case  No.  7547.) 

Weeteheater  Street  Railroad  Company,  In  the  matter  of  the 
joint  petition  of  the,  and  Leverett  S.  Miller  as  receiver  of  the 
Westchester  Street  Railroad  Company,  under  section  164,  Rail- 
road Law,  for  approval  of  a  declaration  of  abandonment  of  por- 
tions of  the  constructed  route  of  said  company's  railroad,  also 
with  respect  to  fares.     (Case  No.  77S2.) 

Wflstehester  Street  Railroad  Company,  In  the  matter  of  the 
petition  (or  complaint)  of  Leverett  S.  Miller,  as  receiver  of,  under 
subdivision  1,  section  49,  Public  Service  Commissions  Law,  and 
aeetion  181,  Railroad  Iaw,  for  permission  to  increase  passenger 
fares;  under  section  29,  Public  S^^ce  OommisEions  Law,  for 
permission  to  put  in  new  tariff  on  short  notice;  under  section  63, 
Pnblic  Service  Commissions  Iaw,  for  permission  to  exercise  fare 
rights  under  amendments  to  municipal  franchises.  (Petition 
filed  Febraary  24,  1921.)    (Caso  No.  8107),  215. 

Street    raSways  —  rehearing    of    petition    vAth    respect    to 
fares  —  amended  order. 

Westchester  Street  Railroad  Company,  In  the  matter  of  the 
petition  Of  Leverett  S.  Uiller,  as  recover  of  the,  for  increase 
in  passenger  fares  under  amendments  of  mtmicipal  franchises. 
(Case  No.  7547.) 

Westchester  Street  Railroad  Company,  In  the  matter  of  the 
joint  petition  of  the,  and  Leverett  B.  Mill^,  as  receiver  of  said 
company,  for  approval  of  a  declaration  of  abandonment  of  por- 
tions of  the  sompanT's  road;  also  with  reepect  to  fares.  (Case 
No.  7792.) 

Westchester    Street   Railroad    Company,    In   the    matter   of   the 
petition  of  Leverett  6.  Miller,  as  receiver  of  the,  for  permission 
to  increase  passmger  fares  and  to  exercise  fare  rights  under 
amendments  to  municipal  franchises.     (Case  No.  8107),  367. 
'Electric  railways  —  fares  —  poteer  of  Commission  in  relation 
to  reeeiverg  —  franchise  obliffotiona.     Where  the  receiver  of  a. 
street  railway  operated  a  portion  of  a  route  under  a  lease  vhich 
had  existed  prior  to  receivership,  but  thereafter  canceled  and 
surrendered  such  lease  with  the  approval  and  under  the  direc- 
tion of  the  Supreme  Court,  whose  instrument  he  is,  the  Com- 
mission cannot  reonire  the  receiver  to  rehabilitate  and  operate 
the  property.     (P.  376.) 
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Fiauohise  obligations  Hmifing  a  rate  of  fare  to  be  cb&iyed 
for  service  sbould  be  respected  as  being  a  contract  in  all  cases, 
bat  BDcb  limitations  may  be  dissolved  by  the  Commission  in 
case  of  need.     (Pp.  3S1,  3^) 

Zones  and  rates  fixed  by  former  orders  continued.  (P.  382.) 

Weetem  Nev  Yo]^  Utilities  Company,  ^ic.,  In  tbe  matter  of  tbe 
complaints,  under  sections  71  and  73.  Public  Service  Commission 
Law,  of  the  trustees  of  tbe  villages  of  Albion,  Lyndonville,  Brock- 
port,  Baiter,  and  Medina  against,  as  to  prices  charged  the  public 
for  electricity  in  said  vill^ea.  (Cases  Nos.  8126,  8127,  8128, 
8129,  8130J,  530, 

Electric  compantes —  rates  —  valuation.  In  view  of  the  fact 
that  the  company  has  from  time  to  time  acquired  various  plants 
and  developments  already  in  operation  and  has  within  recent 
years  largely  reconstructed  its  properties;  and  in  view  of  the 
fact  that  a  very  large  part  of  the  presait  development  of  the 
company  was  constructed  between  the  latter  part  of  1917  and 
the  latter  part  of  1920,  during  which  period  the  cost  of  material 
and  labor  reached  its  peak,  the  most  satisfactory  and  the  most 
reasonable  valoation  that  can  be  arrived  at  now  is  the  book 
cost  of  the  property. 

The  public  does  not  insure  a  utility  against  loss.  If  poor 
judgment  has  been  exercised  in  the  management  of  the  com- 
pany tiie  public  should  not  suffer  thereby;  neither  sbould 
future  rate  payers  be  called  upon  to  reimburse  the  company 
for  losses  sustained  by  reason  of  insufftcient  rates  granted  to 
past  consumers  by  the  company. 

The  1920  rates  and  classifications  of  tbe  company  restored 
upon  the  assumption  that  the  sales  for  1922  will  be  twenty 
per  cent  higher  than  tbe  sales  for  1921,  with  little  or  no  increase 
in  euptxiBes. 
Sempl^  Commissioner,  dissents. 

Woodlawn  Improvement  Association  Transportation  Corporation 
(Albany),  In  tbe  matter  of  tbe  petition  (or  complaint)  of  the, 
under  subdivision  1,  section  49,  Public  Service  Commission  Law, 
for  a  determination  that  increased  passenger  fares  may  be 
charged  and  (under  section  29,  Public  Service  Commission  Law) 
be  put  in  effect  on  short  notice.     (Case  No.  601),  419. 

Automobile  stage  lines  —  faree — depreciation.  Petitioner 
operates  motor  buses  over  several  routes  in  tbe  city  of  Albany 
for  a  cash  fare  of  six  cents  for  each  passenger.  The  evidence 
shows  that  tbe  revenue  is  not  suEBcient  to  pay  operating 
expienses  and  a  fair  return  on  the  investment.  After  allowing 
a  reasonable  amount  for  operating  erpenses,  salaries  of  admin- 
istrative officers  and  depreciation  of  equipment;  and  taking 
into  consideration  the  devdopment  of  ttie  territory  served,  a 
fare  of  seven  cents  for  each  pasa«ifrer  carried  is  determined 
as  the  rate  of  fare  which  will  probably  produce  the  necessary 
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Adikes,  John,  and  Thomas  Adikes,  In  the  matter  o£  the  applica- 
tion of,  eomposing  the  firm  of  J.  &  T.  Adikes,  pursuant  to  the 
provifiions  of  section  27  of  the  Public  Service  Commissions  Law, 
for  an  order  directing:  the  eonstmctioa  and  establishment  of  a  side 
track  and  switch  connection  between  a  lateral  line  of  railroad 
or  private  side  track  and  the  line  of  railroad  of  the  hcmg  Island 
Railroad  Company,  at  Jamaica  in  the  borough  of  Queens,  eity 
of  Nerw  YoA.     (Case  No.  1901),  428. 

SaOroada  — '  aide  tracks  —  amendment  to  order  of  former 
Pmblic  Service  Commisgion.  Upon  the  elevation  of  Uie  tracks 
of  a  railroad  company  the  respondents  secured  an  injunction 
restraining  the  railroad  company  from  eliminating  an  existing 
side  track  to  respondents'  mill  property  at  grade  nntU  the 
eompletion  by  the  respondents  of  an  elevated  aide  track  to  con- 
nect with  the  tracks  of  the  company.  In  accordance  with  the 
determination  of  the  court  the  Public  Service  Commission 
decided  that  the  respondents  nmst  build  their  own  elevated  side 
back  up  to  the  railroad  aompany's  line  and  that  within  three 
months  thereafter  the  rulroad  must  connect  the  same  with 
their  own  elevated  tracks.  There  was  no  compulsion  upon  the 
respondents  to  commence  or  complete  their  part  of  the  work 
at  any  given  time.  The  increase  of  traffic  and  the  exigencies 
of  public  travel  next  summer  require  that  the  existing  side 
tra^  at  gnule  should  be  removed  in  order  that  the  railroad 
eompany  may  complete  8.  car  storage  yard  and  in  order  that  a 
erossing  which  is  under  conatraction  can  be  finished,  it  is 
recommended,  that  the  railroad  company  be  authorized  to  take 
up  and  ronove  not  earlier  than  June  1, 1922,  all  of  the  existing 
side  track  or  siding  and  switch  connections  appertaining 
thereto  as  is  upon  its  property  or  upon  public  streets. 

Coney  Island  and  Brooklyn  Railroad  Company,  In  the  matter  of 
the  hearing  on  the  motion  of  the  Commission  concerning  Uie 
regulations,  practices,  service  and  rates  of  fare  of  the  Van  Brunt 
Street  and  Erie  Basin  Railroad  Company,  the,  the  Coney  Island 
and  Graveeend  Railway  Company,  the  Brooklyn,  Queens  County 
and  Suburban  Railroad  Company,  the  Nassau  Electric  Railroad 
Company  and  the  Brooklyn  Herights  Railroad  Company.  (Case 
No.  1851.) 

Coney  Island  and  Orsvesend  Railway  Company,  In  the  matter  of 
the  hearing  on  the  motion  of  the  Commission  concerning  the 
n^nilBtions,  practices,  service  and  rates  of  fare  of  the  Van  Bmnt 
Street  and  Erie  Basin  Railroad  Company,  the  Coney  Island 
and  Brooklyn  Railroad  Company,  the,  the  Brooklyn,  Queens 
County  and  Snbuihan  Railroad  Company,  the  Nassau  Eleetrie 
Railroad  Company,  and  the  Brooklyn  Heights  Railroad  Company. 
(Case  No.  1851.) 

Brooklyn  Hdghta  Railroad  Company,  In  the  matter  of  the  hear- 
ing on  the  motion  of  the  Commission  concerning  the  r^ula- 
tions,  practices,  service  and  rates  of  fare  of  the  Van  Bnmt 
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Street  and  Erie  Basin  Kailroad  Company,  the  Coney  Island 
and  Brooklyn  Railroad  Company,  the  Coney  Island  and 
Gravesend  Railway  Company,  the  Brooklyn,  Queens  County 
and  Suburban  Railroad  Company,  the  Nassau  Electric  Railroad 
Company  and  the.     (Case  No.  1851.) 

Brooklyn,  Queens  County  and  Suburban  Railroad  Company,  In 
the  matter  of  the  hearing  on  the  motion  of  the  CommisBion  con- 
cerning the  regnlatiooa,  practices,  service  and  rates  of  fare  of 
the  Van  Brunt  Street  and  Erie  Basin  Railroad  Company,  the 
Coney  Island  and  Brooklyn  Railroad  Company,  the  Coney 
Island  and  Gravesend  Railway  Company,  the,  the  Nassau  Elec- 
tric Railroad  Company  and  the  Brooklyn  Heights  Railroad 
Company.     (Case  No.  1851.) 

Nassau  Electric  Railroad  Company,  In  the  matter  of  the  hearing 
on  the  motion  of  the  Commission  concerning  the  regulations, 
practices,  service  and  rates  of  fare  of  the  Van  Brunt  Street 
and  Erie  Basin  Railroad  Company,  the  Coney  Island  and 
Brooklyn  Railroad  Company,  the  Coney  Island  and  Qnmsend 
Railway  Company,  the  Brooklyn,  Queens  County  and  Suburban 
Railroad  Company,  the,  and  the  Brooklyn  Heights  Railroad 
Company.     (Case  No.  1851.) 

Van  Brunt  Street  and  Erie  Basin  Railroad  Company,  In  the  mat- 
ter of  the  hearing  on  the  motion  of  the  Commission  concerning 
the  regulations,  practices,  service  and  rates  of  fare  of  the,  the 
Coney  Island  and  Brooklyn  Railroad  Company,  the  Coney 
Island  and  Gravesend  Railway  Company,  the  Brooklyn,  Queens 
County  and  Suburban  Railroad  Company,  the  Nassau  Electric 
Railroad  Company  and  the  Brooklyn  Heights  Railroad  Com- 
pany.    (Case  No.  1851),  100. 

Street  ratlvicn/s  —  fares  —  transfer  order  —  strike  eonditiona 
reflected  in  revenue.  Where,  by  reason  of  a  strike,  a  company 
has  expended  ahnonnally  lai^  sums  of  money  and  sustained 
considerable  loss  of  revenue,  it  is  not  entitled  to  take  the 
strike  period  alone  as  a  criterion  of  its  earning  capacity,  and  it 
is  hardly  more  reasonable  to  take  a  period  in  which  the  effect 
of  the  strike  is  reflected  in  such  a  marked  way. 

A  transfer  rate  is  not  invalid  simply  because  one  company's 
share  of  the  joint  rate  is  less  than  the  average  cost  of  carry- 
ii^  a  passei^rer.  The  way  to  ascertain  whether  there  !s  a  gain 
or  loss  is  to  ascertain  whether  the  volume  of  passengers 
attracted  by  the  transfers  is  so  great  as  to  require  cars  in  addi- 
tion to  those  which  would  have  been  operated  in  any  event, 
and,  if  so,  to  determine  whether  this  added  expense  ^ceeds  the 
amoimt  of  added  revenua 

Application  for  abrogation  of  transfer  orders  denied. 

Eighth  Avenue  Railroad  Company,  In  the  matter  of  the  applica- 
tion of  the,  for  authorization  to  issue  bonds  seenred  by  mort- 
gages on  two  parcels  of  its  real  property  to  the  amount  of 
«1,200,000  (Case  No.  2625),  237. 


t.  Google 


Index  xvii 

New  York  Trtmait  ConumBaion  [Vol.  27] 

Street  raUviays  —  application  for  authority  to  issue  bonds 
aeeured  by  mortgages  approved.  It  appeanng,  upon  the  eppli- 
eation  of  a  street  railway  company  for  aathorization  to  issue 
its  bonds  secured  by  mortgages  on  certain  of  its  real  propertj', 
that  the  proceeds  of  the  loons  are  to  be  used  for  proper  pur- 
poses, and  that  every  consideration  both  of  legal  right  and  of 
bnsinesB  expediency  supports  the  proposed  transaction,  the 
authorization  and  consent  applied  for  should  be  granted. 

Fortj-aeoond  Street,  Kanhattanville  and  St.  Nicholas  Avenue  Bail- 
way  Company,  In  the  matter  of  the  hearing  on  motion  of  the 
Commission  as  to  repairs,  improvements,  changes  or  additions 
to  the  street  surface  railroad   traek,   at   Sixty-fifth  street  and 
Broadway  and  Seventy-first  street  and  Broadway  and  between 
Uiose  points  in  the  borough  of  Manhattan.     (Cose  No.  2626),  276. 
Street   raOviat/t  —  repairs,  improvementg  and  additioiu    to 
tracks — po-ieer  of  the  Commisaion  iohere  title  to  tracks  is  i» 
question.     Where  two    street    railway    companies    use    tracks 
jointly  and  one  company  claims  that  it  is  a  joint  owner  while 
the  other    company   claims    that    it    is    the   sole    owner,    the 
Commission  will  not  pass  upon  the  title  to  the  tracks  as  anch 
questions  are  judicial  in  their  nature  and  must  be  determined 
by  the  courts. 

The  primary  function  of  the  Commission  is  to  determine  as 
a  matter  of  fact  what  improvements  are  necessary  for  the 
safety  and  convenience  of  vie  public.  The  companies  cannot, 
by  raising  disputes  among  themselves,  dday  the  making  of 
necessary  repairs  and  the  Commission  may  order  one  company 
to  do  the  vatk  without  prejudice  to  any  right  it  may  have  to 
lotik  to  another  company  for  part  or  all  of  the  cost. 

Interborough  Rapid  Transit  Company,  In  the  matter  of  the  hearing 
on  the  motion  of  the  Commission  upon  the  regulation,  practices, 
equipment,  appliances  and  service  of  the.     (Case  No.  2627),  488. 
Subways  in  New   York   city  —  plan  of  transit  reorganixa- 
tion — regviations   prescribing    acquisition    of   new    equipment 
and  lue  of  exieting  facilities.    The  Commission's  plan  for  tran- 
sit reorganieation  involves,  through  making  the  present  invest- 
ment self-Bupporting,  the  setting  aside  of  a  revolving  construc- 
tion fund  of  between  $250,000,000  and  $300,000,000.     In  this 
way    snbway    construction    to    the    extent    of    $25,000,000    to 
$50,000,000  annually  can  be  financed  and  new  construction  can 
somewhere  near  keep  pace  with  traffic  requirements. 

These  new  lines  cannot  come  into  operation  for  four  or  five 
years.  While  awaiting  the  new  constmction  existing  facilities 
must  be  used  to  the  utmost,  and  new  equipment  supplied  to 
permit  the  most  intensive  operation. 

Company  ordered  to  put  into  effect  an  operating  schedule 

based  upon  prescribed  headways  which  will  exhaust  all  the 

available    operating    personnel-     This     immediate    additional 

service,  which  is  tJie  utmost  practicable  at  this  time,  is  very 

ii 
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substantial  in  amount.  It  will  provide  approximately  8,000,000 
additional  car  miles,  or  400,000,000  additional  car  seat  miles  per 
year. 

Long  Island  Railroad  Company,  In  the  matter  of  the  discon- 
tinuance of  atatioa  at  South  street,  Jamaica,  Long  Island.  (Case 
No.  1727),  32a 

BaUroada  —  application  for  diacofttifmance  of  station 
granted.  Where  it  is  satisfactorily  established  by  the  evidence 
that  the  amomit  of  revenue  pass^iger  tmfBc  to  and  from  a 
station  has  in  the  past  been  and  is  now  n^ligible,  and  where 
the  neighborhood  of  the  station  is  of  such  a  character  that  does 
not  produce  much  steam  railroad  business,  the  company  will 
be  permitted  to  discontinue  the  station. 

New  Yoi^,  the  city  of,  In  the  matter  of  the  application  of,  for 
a  determination  as  to  the  manner  in  which  Park  Lane  South  shall 
Ee  carried  across  the  right-of-way  of  the  Montauk  division  of 
the  Long  Island  Bailroad  Company.     (Case  No.  2618),  137. 

Railroads  —  crossings  —  bridges  —  BaSroad  Law,  i  90.  Sec- 
tion 90  of  the  Railroad  Law  provides  that  if  the  Commission 
shall  determine  that  a  street  shall  be  carried  across  a  railroad 
above  grade,  then  the  Commission  shall  determine  the  height 
and  length  of  the  bridge  or  structure.  The  section  doea  not 
in  terms  empower  the  Comm^ion  to  determine  the  width  of 
the  bridge  or  structure.  Held,  that  the  Commission  has  power 
by  implication  to  determine  the  width. 

Necessary  approaches  are  included  within  the  term  "  bridge," 
unless  it  be  ^  used  as  to  dearly  mean  only  the  bridge  atructure 
proper. 

New  York,  Weatoheater  and  Boston  Railway  Company,  In  the 
mBtt«r  of  the  hearing  on  the  motion  of  the  Commission  as  to 
the  proposed  new  local  passenger  tariff  of  the,  identified  as  P.  S. 
C.  1  N.  Y.  No.  18,  issued  October  18,  1919,  and  effective  Novem- 
ber 19,  1919.     (Case  No,  2433),  477. 

Bailroads  —  rates  of  fare  —  when  approval  by  the  FubUe 
Service  Commission  of  the  issuance  of  geeuritiea  is  eaffieient  to 
establish  the  propriety  of  the  eapitalitation.  The  present  rate 
of  fare  of  five  cents  per  passenger  for  travel  within  the  city  of 
New  York  being  manifestly  inadequate,  the  company  will  be  per- 
mitted to  establish  a  fare  of  seven  cents  which,  according  to  the 
company's  estimates,  will  leave  only  a  small  balance  after  the 
payment  of  operating  expenses  and  taxes  applicable  to  the 
payment  of  interest  on  the  company's  indebtedness. 

The  approval  of  the  Public  Service  Commission,  Second 
District,  of  the  company's  issue  of  stock  and  bonds  is  sufficient 
to  establish  the  propriety  of  the  capitalization,  at  least  in  the 
absence  of  direct  evidence  to  the  contrary. 

The  former  Public  Service  Commission  disallowed  tiie  pro- 
'  L  fares,  not  upon   the   merits  but  upon   an 
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erroneona  conception  of  its  own  powers.  Nearly  twenty  months 
have  elapsed  since  the  date  that  the  proposed  late  was  to  be- 
come effective  during  which  period  the  company  has  been  forced 
to  operate  under  its  former  tariff,  tbns  Buffering  a  loss  wbich 
cannot  be  made  np  to  it,  in  any  way.  The  company  shoold  not 
be  deprived  of  such  advantagies  as  it  may  reap  from  permis- 
sion to  establish  a  reasonable  rate  of  fare  now,  because  there 
has  been  some  improvement  in  the  result  of  its  operation  since 
its  proposed  iocrease  in  rates  was  disallowed. 

Ninth  Avenue  Railway  Company.  In  tbe  matter  of  tbe  hearing  on 
motion  of  tbe  Commissioii  as  to  repairs,  improvemttits,  choagea 
or  additions  to  the  street  surface  railroad  track,  at  Sizty-flfth 
street  and  Broadway  and  Seventy-first  street  and  Broadway  and 
between  those  points  in  the  borough  of  Manhattan.  Case  No. 
2626),  276. 

Street  raSwaya  —  repatrs,  improvements  and  additions  to. 
tracks — power  of  the  Commiaaion  where  title  to  tracks  is  in 
qitestion.  Where  two  street  railway  companies  use  tracks 
jointly  and  one  company  claims  that  it  is  a  joint  owner  while 
ike  other  company  claims  that  it  is  the  solo  owner,  the  Com- 
mission will  not  pass  upon  the  title  to  the  tracks  as  such  ques- 
tions are  judicial  in  their  nature  and  must  be  determined  by 
the  courts. 

The  primary  function  of  tlie  Commlgsiou  is  to  determine  as 
a  matter  of  fact  what  improvements  are  necessary  for  the 
safety  and  convenience  of  the  public.  The  companies  cannot 
by  raising  disputes  among  tbemselves,  delay  the  making  of 
necessary  repairs  and  the  Commission  may  order  one  company 
to  do  the  work  without  prejudice  to  any  right  it  may  have  to 
look  to  another  company  for  part  or  aJI  of  the  cost. 

EDUCATION  DEPARTMENT 
Aikwrigfat,  town  of,  Chautauqua  county.  In  the  matter  of  tbe  appeal 
from  the  action  of  the  annual  district  meeting  held  in  district 
No.  7  of  th^  May  3,  1921.     (Case  No.  723),  152. 

School  meetings  —  trustee  —  qualiflcaliona  of  voters  —  Edu- 
cation Law,  4  203.  Citizens  of  the  United  States,  twenty-one 
yMiB  of  age,  who  have  resided  in  a  school  district  more  than 
thirty  days  and  who  are  lessees  of  real  property  that  is  taxed 
for  school  purposes  in  the  district,  are  qualified  voters  under 
the  provisions  of  section  203  of  tbe  Education  Lew. 

Ashford,  town  of,  Cattaraugus  county.  In  the  matter  of  the  appeals 
relating  to  the  election  of  trustee  in  district  No.  10  of  the,  and 
the  issuance  of  a  tax  list  by  the  trustee  of  said  district.  (Case 
No.  721),  151. 

School  districts  —  trustee —  tax  list. 

Banter,  Charies,  In  the  matter  of  the  appeal  of,  from  the  action  of 
a  special  school  meeting  of  district  No.  15  of  the  town  of  Orleans, 
in  designating  the  academic  school  for  the  instruction  of  its  pupils. 
(Case  No.  740),  644. 
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School  ditlrieta  —  deiignatian  of  aeademie  gchoal  for  itutmc- 
tion  of  pupih  —  appeal  tuatained.  The  £aat  that  a  school  dis- 
trict is  able  to  aecure  instruction  for  its  academic  pupils  at  a 
auiou  school,  which  offers  a  three  year  coarae  at  ttie  State 
tuition  and  without  any  financial  obligation,  will  not  be  con- 
trolling where  it  appears  that  there  is  another  school  of  aca- 
demic f^rade  nearer  to  the  school  house  in  the  home  district  and 
whieh  offers  a  fnll  four  year  coarse  of  instruction. 

Order  of  district  superintendent  designating  aoadenuc  school 
amended. 

Bryan,  Jennie  B.,  In  the  matter  of  the  appeal  of,  and  Celia  6htm- 
bei^,  in  behalf  of  themselves  and  others  similarly  situated  from 
the  action  of  the  board  of  examinera  of  the  city  school  distriet 
of  New  Yoit  as  to  an  examination  for  assistant  to  principal. 
(Case  No.  731),  334. 

Examination  for  e»tahli»hment  of  eligible  liet  for  aeaiateuU 
to  principal  —  rating  of  candidates  —  appeal  diamisaed.  An 
examination  was  conducted  by  the  board  of  examiners  of  the 
city  of  New  York  for  the  establishment  of  an  eligible  list  for 
the  position  of  assistant  to  principal.  Of  the  76fi  candidates 
for  license,  only  115  were  successfnl.  This  appeal  is  taken  on 
behalf  of  the  unsucceseful  candidates  who  ail«^  that  the  ex- 
amination was  unfair  and  ill^^  and  that  the  mailing  or 
rating  of  the  answers  to  Uie  questions  was  unjnst  and  dis- 
criminatory. 

Beld,  that  the  appellants  have  failed  to  show  that  the  exam- 
ination waa  conducted  illegally  and  unfairly  and  that  the  mark- 
ing or  rating  of  the  answers  to  the  qnestions  was  nnjost  and 
discriminatory  to  the  extent  of  justifying  the  substitntion  of 
the  judgment  of  the  Commissioner  of  Education  for  that  of 
the  examiners  as  to  the  latinj^  of  such  answers.  The  applica- 
tion of  a  strict  rnle  of  mailing  for  the  purpose  of  luniting 
the  number  of  successful  candidates  whose  names  should  be 
placed  upon  the  eligible  list,  and  the  del^ation  of  the  rating 
of  the  papers  to  assistants  employed  by  the  board  of  examinera 
without  regard  to  the  Civil  Service  liw,  are  not  sufBeient  to 
invalidate  the  ratings  of  the  papers  by  the  board  of  examiners 
and  do  not  justify  the  reopening  of  the  papers  and  their 
rerating  by  persons  to  be  draignated  by  the  Commissioner  of 
Education. 

Cassidy,  Catharine  A.,  In  the  matter  of  the  appeal  of,  from  the 
action  of  the  board  of  education  of  the  city  of  Buffalo  rdative  to 
charges  preferred  against  her  as  a  teacher  in  the  public  schools 
of  such  city.     (Case  No.  725),  157. 

Appeal  from  the  action  of  a  board  of  education  dismissing 
teacher  sustained.  Where  there  is  nothing  in  the  record  on 
appeal  to  indicet«  that  the  appellant  had  knowledge  of  the 
contents  of  a  pamphlet,  the  effect  of  which  has  been  determined 
by  the  Commissioner  on  a  former  appeal  to  "  sow  discontent 
and  dissension  in  the  school  department,"  the  action  of  the 
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board  of  education  in  dismisaing  the  appelant  from  ber  posi- 
tion as  a  teacher  will  be  set  aside  upon  her  filing  a  written 
statement  expressing  her  determination  to  co-operate  in  the 
futnre  witii  her  anperioTB  and  assooiatea  in  the  department  of 
education. 

ChantBuqua,  town  of,  la  tlie  matter  of  the  appeal  by  Ha  tnuteee 
o£  oommon  school  district  No.  19  of  the,  from  the  action  of  the 
board  of  edncation  of  onion  free  school  district  No.  1  of  the 
town  of  Westfleld  in  eharging  a  tuition  for  nonresident  aeademie 
pnpils  in  excess  of  the  State  tuition.     (Case  No.  739),  640, 

Tuition  of  nonresident  pvpUt  —  right  of  diitriet  to  charge 
greater  swk  than  State  tuition  —  Latet  of  1921,  chapter  383. 
Where  the  tax  rate  for  school  porposes  ia  greater  in  a  union 
free  school  district  which  fumisbes  academic  instruction  to  non- 
resident pupils  than  the  tax  rate  for  school  porposee  in  the 
home  district  of  those  pupils,  and  the  actual  cost  of  instruc 
tion  is  in  excess  of  the  tuition  chained,  the  union  free  school 
district  famishing  such  instruction  may  lawfully  make  a 
tuition  charge  in  excess  of  the  State  tuition  nnder  the  pro- 
visions of  chapter  383  of  the  Laws  of  1921. 

It  is  the  tax  rate  based  upon  the  established  assessed  valua- 
tion that  determines  the  question  as  to  which  tax  rate  is  the 
greater.  The  e(^naliEed  valuation,  in  the  absence  of  expressed 
statutory  provision,  may  not  be  taken  into  consideration. 

Chester,  town  of,  Warren  county.  In  the  matter  of  the  appeal  from 
,tbe  action  of  the  school  district  meeting  held  in  district  No.  1 
of  the,  September  2,  1921,  and  the  subsequent  action  of  the 
trustee  of  ssM  district  in  the  issuance  and  sale 'of  school  district 
bonds.     (Case  No.  743),  609. 

School  districts — issuance  of  bonds  —  section  9,  General 
Municipi^  Law,  and  section  480(2),  Education  Lata  must  [i« 
read  together.  In  a  sale  of  school  district  bonds,  section  9  of 
the  tleneral  Municipal  Law  must  be. read  in  connection  with 
subdivision  2  of  section  480  of  the  Education  Law  and  the 
pro^iwis  of  both  must  be  complied  with  in  order  that  the 
sale  of  the  district  bonds  shall  be  valid. 

Dresden,  town  of,  Washington  county.  In  the  matter  of  the  appeal 
relative  to  the  transportation  of  certain  pupils  residing  in  dis- 
trict No.  1  of  the.     (Case  No.  726),  247. 

Sdiool  districts  —  appeai  from  refusal  to  provide  transpor- 
tation of  pupHe,  dismissed.  Where  appellant  purchased  a  farm 
in  a  consolidated  district  after  the  order  of  consolidation  be- 
eiHna  effective,  the  refusal  of  a  district  meeting  to  provide 
transportation  for  his  children  will  be  sustained. 

Examiners  of  the  city  school  district  of  New  York,  board  of,  In 
the  matter  of  the  power  of  the,  to  interpolate  names  in  the  ^i^ble 
list  of  principals  of  elementary  aeho<d8.     (Case  Na  760),  684. 
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School  leachera  —  board  of  ezaminen  —  eUgible  liat  not  com- 
plete untU  appeale  determined.  There  can  be  no  question  as 
to  the  I^ality  or  reasonableness  o£  pennitting  appeals  upon 
ezunmationB  by  unsnccessfnl  candidates. 

An  eligible  list  does  not  become  complete  until  die  appeals 
are  detemined,  and,  therefore,  there  is  but  one  eli^ble  list  and 
no  question  of  merger  arises  within  the  Tneaning  of  section  871 
of  the  Education  I^w.  The  relative  standing  of  all  candidate^ 
including  appellants,  must  on  ibis  account  be  determined 
according  to  the  ratings  made  upon  tlie  completion  of  the 
examination. 

Fallsbnrgh,  Town  of,  Sullivan  county,  In  the  matter  of  the  appeal 
of  John  Hodge  from  the  action  of  William  M.  Smith,  as  trustee 
of  common  school  district  No.  17  of.     (Case  No.  751),  690. 

School  distriett  —  absence  from  digtriet  not  corulituting 
establishment  of  neuJ  residence.  The  children  of  appellant  are 
entitled  to  free  instruction  in  the  schools  of  a  district  wherct 
under  the  circumstances  of  the  case,  the  appellant's  absence 
&om  the  district  does  not  constitute  the  establishment  of  a  new 
residence. 

Fical,  Henry,  In  the  matter  of  the  appeal  of,  from  an  assessment 
made  by  the  trustee  of  district  No.  2  of  the  town  of  Ephratah, 
Fulton  county.     (Case  No.  746),  656. 

School  districta  —  written  description  of  boundaries  not  eon- 
clvsive  evidence  of  location.  While  a  written  description  of 
district  boundaries  made  and  filed  by  the  proper  anttiorities 
may  not  be  disregarded,  such  description  loses  much  of  its 
force  as  evidence  when  it  appears  that  it  is  so  ancient  that  the 
references  to  property  lines  contained  therein  are  not  capable 
of  definite  location  at  the  present  time  and  particulariy  whm 
it  is  shown  that  the  line  described  bas  not  been  recogmxed  in 
practice  at  least  for  several  decades. 

Foody,  Helen  C,  In  the  matter  of  the  appeal  of  Agnes  ^.  Shea 
and,  from  the  action  of  the  board  of  education  of  the  city  of 
Buffalo,  in  dismissing  them  from  their  positions  as  teachers  in 
the  public  schools  of  such  city.     (Case  No.  724),  154. 

Order  directing  reinstatement  of  teachers  modified  and 
amended.  As  a  condition  precedent  to  reinstetenient,  teachers 
required  to  give  written  statements  expressing  their  determina- 
tion in  good  faith  to  co-operate  in  the  future  with  their  super- 
iors and  associates  in  the  department  of  education. 

Haas,  Lewis  Q-.,  In  the  matter  of  the  appeal  of,  from  the  refusal 
of  district  No.  2,  town  of  Scarsdale^  Westchesto  county,  to  pro- 
vide instruction  for  certain  pupils.  (Case  No.  7^),  605. 

School  districts  —  instrvetion  of  academic  pupils  —  Educa- 
tion Law,  i  493,  subd.  6,  as  amended  by  Laws  of  1921,  chapter 
383  —  transportation  of  academic  pupils  not  required.  The 
duty  of  providing  for  the  tuition  of  academic  pupils  is  now 
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extended  by  statute  to  all  such  pupils  without  limitatioQ  as 
to  age,  and  includes  all  such  pupils  who  are  under  twenty-one 
years  of  age.  Education  Law,  \  493,  snbd.  6,  as  amended  by 
Iaws  of  1921,  ohapt«r  383.  Transportation  of  children  attend- 
ing academio  instruction  not  required  by  statute  or  by  the  Com- 


IiDndeqnoit,  town  of,  Monroe  county,  In  the  matter  of  the  petiti<m 
of  Benjamin  F.  Goettel,  Walter  E.  Coy  and  the  trustees  of  dis- 
trict No.  4  of  the.     (Case  No.  728),  285. 

■  School  diatrieta — obUgatioit  to  provide  academic  inatmc- 
Uon  for  pvpiis  above  contpwisory  school  age  —  Educatiott  Law, 
$  493,  aubd.  6.  The  fact  that  an  academic  pupil  receiving  in- 
struction outside  of  the  home  district  is  above  compulsory  school 
age  does  not  exempt  the  home  district  from  its  obligation  to 
provide  for  his  instruction  under  the  language  of  section  493, 
subdivision  6,  of  the  Education  Law  as  amended  by  chapter 
383  of  the  Laws  of  1921. 

Uaulius,  town  of,  Onondaga  county.  In  the  matter  of  the  appeal 
from  the  order  dissolving  district  No.  18  of  the.  (Case  No.  ^6), 
391. 

School  dtatriett  —  order  consolidating  diatricta  nutained  — 
appeal  dtamiated. 

MeyCT,  Charies  J.,  In  the  matter  of  the  appeal  of,  from  the  refusal 
of  the  trustee  of  common  school  district  Mo. '9  of  the  town  of 
Hamburg,  Erie  county,  to  pay  certain  tuition  and  transportation 
t^rgta.     (Case  No.  737),  394 

School  districts  —  tuition — transportation  of  pufnb.  Where 
the  voters  of  a  school  district  adopted  a  resolution  with  no  pro- 
visional qualification  to  pay  the  tuition  of  eighth  grade  pupils 
in  a  neighboring  district,  the  district  must  assume  and  pay  the 
tuition  chaige. 

Transportation  of  pupils  must  be  afforded  at  the  expense 
of  the  district  where  the  distance  to  be  travelled  is  two  miles 


New  Toii,  board  of  examiners  of  the  dty  school  district  of.  In 

the  matter  of  the  power  of  the,  to  interpolate  names  in  the  digihle 

list  of  principals  of  elementary  schools.  (Ca^  No.  760),  68i 

School  teachers  —  board  of  examiners  —  eligible  Uat  not  coth- 

plete  untU  appeals  determined.     There  can  be  no  question  as 

to  the  legality  or  reasonableness  of  permitting  appeals  upon 

examinations  by  unsuccessful  candidates. 

An  eligible  list  does  not  become  complete  until  the  appeals 
are  determined,  and,  therefore,  there  is  but  one  eligible  list  and 
no  question  of  metier  arises  within  the  meaning  of  section  871 
of  the  Education  Law.  The  relative  standing  of  all  candidates, 
including  appellants,  must  on  this  acconnt  he  determined 
according  to  the  ratings  made  upon  the  completion  of  the 
examination. 
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New  Yoikf.city  of,  In  the  matta:  of  the  appeal  r^tive  to  tiie 
salary,  status  of  teachers  and  employees  of  the  board  of  educa- 
tion of  the.     (Case  No.  744),  649. 

School  teaeherB — -lalariet — the  eatate  of  a  teacher,  who  dies 
during  the  vacation  period,  it  entitied  to  the  balance  due  her 
at  solar^f  during  the  year.  If  a  teacher  dies  during  the  vaca- 
tion  period,  after  having  completed  a  full  year's  service  in  her 
position,  her  estate  is  entitled  to  tiie  balance  dae  as  salary  for 
the  year.  Having  been  paid  at  tbe  beginning  of  the  vacation 
period  a  part  or  all  of  the  compensation  covering  such  period, 
the  boardT  of  education  may  not  require  the  estate  of  the  de- 
oeaaed  teacher  to  refund  the  amount  paid  covering  the  portion 
of  the  vacation  period  remaining  after  the  decedent's  death. 

North  Hempstead,  town  of,  Nassau  eonnty.  In  the  matter  of  the 
appeal  from  the  order  vacating  a  preliminary  order  altering 
the  boundaries  of  union  free  school  districts  No.  6  and  No.  7  of 
the,  and  of  common  school  district  No.  8  of  said  town  and  county. 
(Case  No.  741),  600. 

School  districts —  alteration  of  boundaries — Education  Law, 
f  $  124-125  —  appeal  dismissed.  A  district  superintendent 
issued  a  preliminary  order  under  the  provisions  of  section  124 
of  the  Education  Law,  changing  the  boundaries  of  three  dis- 
tricts, in  accordance  with  the  consents  and  requests  filed  by  the 
repreeentatives  of  two  of  the  districts  affected.  Following 
the  making  of  this  order  a  hearing  was  held  under  section  125 
of  the  Education  Iaw.  The  district  superintendent  conducted 
the  hearing  in  the  absence  of  the  sapervisor  and  town  cleA, 
who  failed  or  refused  to  participate  therein.  Thereafter  the 
district  superintendent  made  an  order  vacating  and  settii^ 
aside  the  preliminary  order  previously  issued  by  him,  for  the 
reason  that  one  of  the  districts  affected  had  authorized  the  sale 
of  bonds  for  a  new  school  and  the  bonds  had  not  been  sold. 
Order  vacating  preliminary  order  approved  and  the  district 
superintendent  directed,  at  a  suitable  time,  to  institute  such 
proceedings  as  may  be  necessary  under  the  statute  to  bring 
abont  an  alteration  of  district  boundaries. 

Rhodes,  Edward  C,  In  the  matter  of  the  applieation  for  the  re- 
opening of  the  decision  in  the  appeal  of,  relative  to  the  trans- 
portation of  pupils  residing  in  district  No.  12  of  the  town  of 
Catherine,  Schuyler  county.    (Case  No.  729),  289. 

School  districts  —  transportadon  of  pupils  —  application  to 
reopen  case  denied. 

IlTphmondrtlle;  town  of,  Schoharie  county,  In  the  matter -of  the 
nnpeal  from  the  order  dissolving  district  No.  9  of  the,  and  annex- 
intr  its  territory  to  nni<m  free  school  district  No.  11  of  said  town 
end  county.     (Case  No.  727),  249. 

School  districts  —  order  consolidating  school  districts  set 
aside. 
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Ripl^,  Benajoh,  In  the  matter  of  the  appeal  of,  from  the  aetioa 
of  the  eehool  district  meeting  held  in  district  No.  8  of  the  town 
of  Dreaden,  Washington  county,  Febmar;  26,  1922.  (Case  No. 
74S),  67S. 

School  di»tricta  —  transportation  of  pupil*  —  appeal  dis- 
mtiued.  Parent  of  a  child  of  school  age  must  eetabli^  by  com- 
petent flridence  that  fae  ia  unable  to  furnish  transportation  and 
that  his  cliitd  will  be  deprived  of  school  privileges  unless  trans- 
portation  is  furnished  at  the  district's  expense. 

Rombach,  William,  In  the  matter  of  the  appeal  of,  from  the  action 
of  the  trustee  of  common  school  district  No.  1  of  the  town  of 
Boylston,  oonnty  of  Oswego,  in  awarding  a  contract  for  the  trans- 
portation of  children.     (Case  No.  734),  351. 

School  diitricts  —  tranaportation  of  pupils — power  of 
truiteeto  eontract  —  appeal  dismissed.  Where  the  voters  of 
a  distnct  have  authorized  transportation  of  pupils,  it  becomes 
the  daty  of  the  trustee  to  exercise  his  discretion  in  placing  the 
contract  for  transportation  with  a  responsible  person.  In  the 
absence  of  affirmative  proof  that  the  trustee's  action  in  award- 
ing the  contract  was  opposed  to  the  best  interests  of  the  district 
and  the  children  his  determination  will  not  be  disturbed. 

Shea,  Agnes  M.,  In  the  matter  of  the  appeal  of,  and  Helen  C. 
Foody,  from  the  action  of  the  board  of  education  of  the  city  of 
Bnff^o,  in  dismissing  them  from  their  positions  as  teachers  in 
the  public  schools  of  such  city.    (Case  No.  724),  164. 

Order  directing  rmnatatement  of  teachers  modified  imd 
amended.  As  a  condition  precedent  to  reinstatement,  teachers 
required  to  give  written  statements  Expressing  their  determina- 
tion in  good  faith  to  co-operate  in  the  future  with  their  super- 
iors and  associates  in  the  department  of  education. 

Sheridan,  town  of,  Chautauqua  county,  In  the  matter  of  the  appeal 
from  the  action  of  the  special  district  meeting  held  in  district 
No.  6  of  the,  August  2,  1921.     (Case  No.  732),  343. 

School  districts  —  levy  of  tax  for  construction  of  neio  butld- 
ing  —  collection  of  tax  in  inataUments  —  Education  Law,  $  467 
—  appe^  awtoined.  Where  a  special  district  meeting  adopted 
a  resolntion  anthoriztng  the  construction  of  a  new  school  build- 
ing at  a  coet  not  to  exceed  $16,000  to  be  raised  by  tax  and  the 
resolntion  did  not  provide  that  such  tax  should  be  levied  in 
installments,  a  special  district  meeting  will  be  called  for  the 
pnrpoae  of  voting  upon  the  question  of  collecting  the  tax  in  ^ 
annual  installment  as  provided  by  section  467  of  the  Education ' 
Law.. 

Shimbe^,  Ccdia,  In  the  matter  of  the  appeal  of  Jennie  B.  Bryan 
and,  in  behalf  of  themselves  aud  others  similarly  situated  from 
the  action  of  the  board  of  examiners  of  the  city  school  district 
of  New  York  as  to  an  examination  for  assistant  to  prineipaL 
(Case  No.  731),  334. 
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Examittation  for  estabiiahwtetit  of  eiigible  list  for  OMUtattt 
to  principal  —  rating  of  candidates  —  appeal  dismitied.  An 
examination  was  conducted  by  the  board  of  examiners  of  tho 
oilj  of  New  Yoik  for  the  cetabliBhment  of  an  eligible  list  for  the 
position  of  assistant  to  principaL  Of  the  765  candidates  for 
lieeose,  only  115  were  successful.  This  appeal  is  taken  on  be- 
half of  the  onsuceeaBful  candidates  who  aU^e  that  the  ezani' 
ination  was  unfair  and  illegal  and  that  the  marking  or  mting 
of  the  answers  to  the  questions  was  unjust  and  discriminatory. 

Held,  that  the  appellants  have  failed  to  show  that  the  exam- 
ination was  conducted  illegally  and  unfairly  and  that  the 
marking  or  rating  of  the  answers  to  the  questions  was  unjust 
and  diseriminatoi;  to  the  extent  of  justifying  the  aubstitntion 
of  the  judgment  of  the  Commissioner  of  Education  for  that 
of  the  examiners  as  to  the  rating  of  such  answers.  The  appli- 
cation of  a  strict  rule  of  marking  for  the  purpose  of  limiting 
the  number  of  sncceesful  candidates  whose  names  should  be 
placed  upon  the  eligible  list,  and  the  delegation  of  the  rating 
of  the  papers  to  assistants  einployed  by  the  board  of  examiners 
without  r^ard  to  the  Civil  Service  Law,  are  not  sufficient  to 
invalidate  the  ratings  of  the  papers  hy  the  board  of  examiners 
and  do  not  justify  the  reopening  of  the  papers  and  their 
rerating  by  persons  to  be  designated  by  the  Conmusaioner  of 
Education. 

Springfield,  town  of,  Ots^o  county,  In  the  matter  of  the  extension 
of  the  boundaries  of  union  free  school  district  No.  2,  of  the. 
(Case  No.  720),  109. 

Union  free  school  distrieta  —  extenaion  of  boundaries  — ■ 
eompetuation  for  abandoned  BChool  house  in  disMolved  district. 
Where  it  is  apparent  that  there  should  be  a  well  oiganized  and 
properly  maintained  academic  school  in  a  community,  the 
boundaries  of  a  union  free  school  district  will  be  extended  to 
include  the  districts  and  parts  of  districts  naturally  tributary 
to  the  union  free  school  district.  The  district  should  be  ex- 
tended so  that  the  burden  of  supporting  such  a  school  will  be 
distributed  over  the  territory  naturally  benefited  thereby. 

Where  a  district  which  it  is  proposed  to  dissolve  and  annex 
iha  territory  thereof  to  a  union  district  has  recently  con- 
structed a  school  house,  an  arrangement  should  be  made  whereby 
the  taxpayers  of  the  dissolved  district  will  receive  compensa- 
tion to  the  extent  of  the  appraised  value  of  the  school  house 
and  equipment  to  be  applied  in  meeting  any  obligation  which 
may  be  imposed  npon  such  taxpayers  for  the  erection  and 
equipmoit  of  «  central  school  in  the  new  district. 

Taylor,  Olive  W.,  In  the  matter  of  the  appeal  of,  from  the  action 
of  the  board  of  education  of  union  free  school  district  No.  11  of 
tho  town  of  Whitehall,  Washington  county.  (Case  No.  733), 
346. 

School  teaehert  —  resignation —  compensation  for  attendaneo 
at  awnmer  school  —  appeal  dismissed  except  as  to  claim  for 
compensation.     Where  a  school  teacher  resigned  at  {he  sngges- 
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tion  of  the  supmntendent  and  did  not  withdraw  her  resigna- 
tion nntil  after  her  place  had  been  filled  by  another  teacher, 
her  readgnation  was  final  and  she  was  not  entitled  as  a  matter 
of  Ic^  right  to  insist  upon  a  trial  before  the  board  of  edu- 
cation. 

Where  appdlant  attended  Bnmmer  school  she  is  entitled  to 
the  compensatioD  promised  by  the  board  of  ednoation. 

Teeee,  Lillian,  In  the  matter  of  petition  of,  against  the  board 
of  edneation  of  the  city  of  New  York,     (Case  No.  745),  652. 

School  teaehen — siAines  —  when  no  diaerimination  in  pay- 
Mj)  men  teachers  more  than  women  teachers  —  Edtteation  Law, 
i  683.  If  a  man  teacher  and  a  woman  teacher  are  required  to 
goesess  the  same  qualifications  and  teach  the  same  sabjeots  or 
perform  substantiuly  the  same  datie^  they  must  be  paid  alike 
or  there  will  be  a  discrimination  within  the  meaning  of  section 
883  of  the  Education  Law. 

Even  though  the  reqnred  professional  quAliBeatioas  of  men 
and  women  teachers  are  Qio  same,  a  board  of  education  may 
prescribe  different  salary  schedules  where  the  duties  performed 
are  different. 

Unless  a  board  of  education  acts  nnfairly  in  determiniiig  that 
the  service  of  mm  teachers  in  vocational  schools  for  boys  is 
different  in  character  and  requires  more  labor  than  the  serrice 
of  women  teachers  in  vocational  schools  for  giiia,  its  determina- 
tion in  scheduling  the  salaries  ol  men  teachers  at  a  higher  rate 
than  women  teachers  in  aach  schools  will  not  be  considravd 
discriminatory. 

Union,  town  of,  Broome  county,  In  the  matter  of  the  reopening  of 
the  decision  on  appeal  r^tive  to  district  No.  9  of  the,  and  the 
alteration  of  the  bonndaries  of  said  district  by  transferring  cer- 
tain territory  to  the  tJnion-Endicott  Free  School  District.  (Case 
No.  730),  291. 

School  dtstrieta  —  alteration  of  boundarieg  —  reconBideration 
of  action  of  district  meeting  —  deeiaion  on  appeal  reopened. 
A  meeting  of  district  No.  9  of  the  town  of  Union  adopted  a 
resolution  appropriating  money  for  a  new  school  and  author- 
idng  the  issuance  of  bonds  Uierefor.  Thereafter  an  appeal 
from  Bueh  action  was  dismissed  and  a  subsequent  application 
to  reopen  the  decision  was  denied.  Upon  the  present  applica- 
tion to  reopen  the  decision  it  appears  that  the  board  of  edn- 
eation of  an  adjoining  village  district  has  consented  to  the 
alteration  of  the  district  bonndaries  by  aimezing  to  the  village 
district  a  portion  of  district  No.  9. 

Held,  that  the  decision  will  be  reopened  so  as  to  permit  the 
alteration  of  the  boundaries  of  the  district,  and  when  anch 
alterations  shall  be  accomplished  the  trustees  of  district  No.  9 
shall  call  a  special  district  meeting  for  the  purpose  of  recon- 
fiidering  the  action  taken  at  the  meedng  voting  the  appropria- 
tien  and  tax  for  the  erection  of  a  new  school  bnildij^. 
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United  Traction  Company,  In  the  matter  of  the  appeal  of  the, 
against  the  hoard  of  education  of  union  &ee  echool  district  No. 
1  of  the  town  of  Qrecn  Island,  Alhany  county,  in  relation  to  a 
special  franchise  assessment.     (Case  No.  747),  659. 

Union  free  school  distrieU  —  valualion  of  taxable  property 
—  Eduettiion  Lata  f  412.  At  the  time  when  the  district  assess- 
ment roll  hecomes  the  authority  for  the  collection  of  achool  dis- 
trict taxes,  the  valuations  of  taxable  property  on  such  roll  shall 
correspond  so  far  «s  possible  with  those  on  the  last  revised 
town  assessment  roll. 

Washington  Academy,  In  the  matter  of  the  appeal  of  Catherine 
M.  Zdner  from  the  action  of  the  board  of  education  of.  (Caae 
No.  749),  680. 

School  teachers  —  failure  on  the  part  of  a  teacher  to  main- 
tain order,  good  government  and  discipline  in  a  echool  is  euffl- 
cient  eatue  for  diamieBol. 

Washington,  town  of,  Dutchess  county.  In  the  matter  of  the  appeal 
of,  relative  to  an  alteration  of  district  boundaries  between  dis- 
tricts Nos.  1  and  11  of  the.    (Case  No.  736),  393. 

School  distrieta — jilteration  of  boundaries  —  appeal  die- 
mieted. 

Westfleld,  town  of,  In  the  matter  of  the  appeal  by  the  trustees  of 
common  school  district  No.  19  of  the  town  of  Chautauqua  from 
the  action  of  the  board  of  education  of  union  free  school  dis- 
trict No.  1  of  the,  in  charging  a  tuition  for  nonresident  academic 
pupils  in  excess  of  the  State  tuition.     (Case  No.  739),  540. 

TtUtion  of  nonreeiddnt  pnpUa  —  right  of  district  to  charge 
greater  sum  than  State  tuition  —  Laws  of  1921,  chapter  383. 
Where  the  tax  rate  for  school  purposes  is  greater  in  a  union 
free  school  district  which  furnishes  academic  instruction  to  non- 
resident pupils  than  the  tax  rate  for  school  purposes  in  the 
home  district  of  those  pupils,  and  the  actual  cost  of  instruction 
is  in  excess  of  the  tuition  charged,  the  union  free  school  dis- 
trict furnishing  such  instruction  may  lawfully  make  a  tuition 
charge  in  excess  of  the  State  tuition  under  the  provisions  of 
chapter  383  of  the  Laws  of  1921. 

It  is  the  tax  rate  based  upon  the  established  assessed  valua- 
tion that  determines  the  question  as  to  which  tax  rate  is  the 
greater.  The  et^ualized  valuation,  in  the  absence  of  expressed 
statntory  provision,  may  not  be  taken  into  consideration. 

Wheeler,  Anna  H.,  In  the  matter  of  the  appeal  of,  from  the 
refusal  of  the  district  superintendent  of  the  third  supervisory 
district  of  Schoharie  county  to  endorse  her  certificate.  (Case  No. 
738),  398. 

School  teachers  —  certificates  —  endorsement  bji  district 
snperintendent  —  appeal  dismissed.  It  is  the  duty  of  a  district 
Buperintendent  to  investigate  the  capacity  and  ability  of  tbe 
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touhers  who  Ate  onployed  or  who  seek  employment  within  hia 
district.  If  in  his  jndgmrait  a  teacher  is  not  suitable  for 
nuploymoit  in  a  partieidar  sehool,  he  may  properly  refnae  te 
endorse  and  make  valid  the  teaoher'a  eertiflcate. 

Zeiner,  Catherine  U.,  In  the  matter  of  the  appeal  of,  from  the 
action  of  the  board  of  education  of  Washin^on  Academy.  (Case 
No.  749),  6S0. 

Sehool  teachers  —  failure  on  the  part  of  a  teacher  to  main- 
tai»  order,  good  government  and  diedpUne  in  a  school  is  a 
tufficient  cause  for  diemissal. 

WATKB  CONTROL  COMMISSION 
East  Syraense,  village  of,  In  tiie  matter  of  the  application  of  the, 
for  approval  of  its  extension  of  the  present  waterworks  syatem 
by  eonatroction  of  an  additional  water  reservoir  and  engineering 
plans  for  the  construction  of  its  reservoir.  (Water  Supply 
Application  No.  289),  714.- 

AppKeation  approved  as  modified. 

Eddy  and  Stone  Roads  Water  District,  In  the  matter  of  the 
application  of  the,  of  the  town  of  Greece,  Monroe  county,  N.  Y., 
for  approval  of  ila  acquisition  of  a  source  of  water  supply  and 
of  its  financial  and  engineering  plans  for  the  construction  of  a 
water  supply  system.  (Water  Supply  Application  No.  201),  693. 
Application  approved  as  modified. 

Ellmvill^  village  of,  In  the  matter  of  the  application  of  the,  for 
approval  of  its  acquisition  of  an  additional  source  of  water  sup- 
ply and  of  its  financial  and  engineering  plans  for  the  construc- 
tion of  such  additional  water  anpply  system.  (Water  Supply 
Application  No.  276),  354. 

Application  approved  as  modified. 

FayettoviQe,  village  of,  In  the  matter  of  the  application  of  the, 
for  approval  of  its  acquisition  of  an  additional  source  of  water 
supply  and  of  its  financial  and  engineering  plans  for  the  con- 
struction of  an  addition  to  the  existing  water  supply  syston. 
(Water  Supply  Application  No.  293),  707. 
Application  approved  as  modified. 

Fort  Ann,  village  of.  In  the  matter  of  the  application  of  the,  for 
approval  of  its  maps,  plans  and  profiles  of  a  new  water  supply. 
(Water  Supply  .Application  Na  275),  296. 
Applieation  rejected. 

FnltonviDe,  village  of,  In  the  matter  of  the  application  of  the,  for 
approval  of  its  acquisition  of  a  source  of  water  supply  and  of 
its  financial  plans,  and  for  approval  of  the  operation  of  its  water 
supply  system.     (Water  Supply  Application  No.  280),  622. 
Application  approved  as  modified. 
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Garden  City  Park  W^ater  District,  In  the  matter  oi  the  application 
of  the  board  of  water  commisBioners  of  the,  of  the  town  of  North 
Hempstead,  county  of  Nassau  and  state  of  New  Toiit,  for  the 
approval  of  its  plans  to  construct  a  syetem  of  distribnting  mains 
in  said  district  and  the  permission  to  obtain  the  right  to  purchase 
and  use  waters  of  the  Jamaica  Water  Supply  Company  in  the 
borough  of  Queens,  county  and  stat«  of  New  York,  to  be  fur- 
nished by  the  said  Jamaica  Water  Supply  Company  to  the  said 
Garden  City  Faik  vater  district  through  metera  located  at  the 
division  line  between  the  new  Hyde  Park  water  supply  district 
and  the  said  district.  (Wat«r  Supply  Application  No.  285),  612. 
AppUeation  approved  as  modified, 

Hammondsport,  N.  Y.,  Tillage  of,  In  the  matt«r  of  the  application 
of  the,  for  approval  of  its  acquisition  of  an  additional  source  of 
water  supply  and  of  its  financial  and  engineering  plans  for  the 
construction  of  a  water  supply  system.  (Water  Supply  Applies 
tion  No.  274),  251. 

Application  approved  as  modified, 

Helendale  Water  District,  In  the  matter  of  the  application  of  water 
commissioners  of,  town  of  Irondequoit,  Monroe  county,  N.  Y.,  for 
approval  of  its  financial  and  engineering  plana  for  the  con- 
struction of  a  water  supply  system.  (Wat^  Supply  Applica- 
tion No.  290),  670, 

Apjdication  approved  a»  modified. 

Larohmont,  village  of.  In  the  matter  of  the  application  of  the,  for 
approval  of  its  acquisition  of  the  existing  water  supply  system  of 
Lercbmont  Water  Company.  (Water  Supply  Application  No. 
288),  663. 

Application  approved  as  modified. 

Latta  Road  Water  District,  In  the  matter  of  the  application  of  Qa, 
of  the  town  of  Greece,  Monroe  county,  New  York,  for  approval  of 
its  acquisition  of  a  source  of  water  supply  and  of  its  financial  and 
engineering  plans  for  the  constmetioa  of  a  water  supply  system. 
(Water  Supply  Application  No.  277),  400. 
Application  approved  as  modified. 

Newbuigh,  city  of,  In  the  matter  of  the  application  of  the,  for 
approval  of  such  parts  as  are  under  the  jurisdiction  of  the 
State  Water  Supply  Commission,  of  its  plans  for  betterment  of 
its  present  water  supply  as  to  conservation  and  purification. 
(Water  Supply  Application  No.  283),  566. 
AppUeation  approved  as  modified. 

North  Goodman  Park  Water  District,  In  the  matter  of  the  applica- 
tion of  the,  for  approval  of  its  financial  and  engineering  plana 
for  the  construction  of  a  water  supply  system.  (Water  Supply 
Application  No.  271),  115. 

Application  approved  as  modified. 
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Pern,  town  of,  In  the  matter  of  the  application  of  the,  for  approval 
of  its  ac^aiaition  of  a  source,  of  water  auppty  and  of  its  financial 
and  en^eering  plans  for  the  oonstmetion  of  a  water  supply 
sygtem.     (Water  Supply  Application  No.  292],  699. 
Apptieation  approved  as  modified. 

Plattsburgh,  city  of,  In  the  matter  of  the  application  of  the,  for 
tlie  approval  of  maps,  plans  and  profiles  of  a  source  or  sources 
of  wat«r  supply  and  the  means  of  removing  contamination  and 
the  means  of  purifying  the  same.  (Water  Supply  Application 
Ho.  278),  454. 

Application  approved  as  modified. 

Prospect  Terrace  District,  in  the  town  of  IMckinson,  Broome  county, 
N.  Y.,  In  the  matter  of  the  application  of  the  .board  of  water 
commissioners  of  the,  for  the  approval  of  its  acquisition  of  a 
water  system  and  the  improvement  and  eztonsion  of  Uie  same. 
(Water  Supply  Application  No.  272),  164. 
Application  approved  as  modified. 

Saltaire,  village  of,  In  the  matt«r  of  the  application  of  the,  for 

approval  of  its  aequi^tion  of  a  source  of  water  supply  and  of 

its  financial  and  engineering  plans  for  the  construction  of  a 

water  supply  system.    (Water  Supply  Application  No.  273),  188. 

ApplieaHon  approved  as  modified. 

Schoharie,  -village  of.  In  the  matter  of  the  application  of  the  incor- 
porated, town  of  Schoharie,  county  of  Schoharie,  state  of  New 
Tork,  for  additional  water  supply.  (Water  Snpply  Application 
No.  287),  621. 

Application  approved  as  modified. 

Seottsville,  village  of,  In  the  matter  of  the  application  of  the,  tor 
approval  of  its  acquisition  of  a  aourec  of  water  snpply  and  of 
its  financial  and  engineering  plans  for  the  constmotion  of  a 
water  supply  system.  -(Water  Snpply  Application  No.  284), 
566. 

Application  approved  as  modified. 

Shavertown  Water  Company,  Inc.,  In  the  matter  of  the  applica- 
tion of  the,  of  the  village  of  Shavertown,  town  of  Andes,  county 
of  Delaware,  for  approval  of  its  acqnisition  of  a  source  of  water 
supply  and  of  its  financial  and  engineering  plans  for  the  eon- 
stmetion  of  a  water  supply  system.  (Water  Supply  Application 
No.  279),  407. 

Application  approved  as  modified. 

Wnijamson,  town  of,  Wayne  county,  N.  Y.,  In  the  matter  of  the 
application  of  a  certain  water  district  in  ^e,  for  approval  of  its 
acquisition  of  a  source  of  water  supply  and  of  ita  financial  and 
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angineering  plans  for  the  construction  of  a  water  supply  sjb- 
t«m.    (Water  Supply  Application  No.  286),  618. 
Applicatitm  approved  as  modified. 

Williamsville,  village  of,  In  the  matter  of  the  application  of  the, 
for  approval  of  its  new  source  of  water  supply  to  be  provided 
under  proposed  contract  with   the  Western  New   York  Water 
Company.     (Water  Supply  Application  No.  270),  440. 
AppUcatvM  approved  as  modified. 

Wilson,  village  of,  la  the  matter  of  the  application  of  the,  for 

approval  of  its  aoquisition  of  a  source  of  water  supply  and  of 

its  financial  and  engiiieering  plans  for  the   coustruction  of  a 

water  supply  system.     (Water  Supply  Application  No.  282),  647, 

AppUeatioH  approved  at  modified. 

INDU8TKIAL  BOAED 

Arbu,  Louis,  In  the  matter  of  the  claim  for  compensation  under  the 

Woiimea's  Compensation   Law,  made  hy,  against  Lindley   tS. 

Qarrison,  as  recdver  of  the  Brooklyn  Rapid  Transit  Company, 

employer  and  self-insurer.     (Case  No.  1011842),  302. 

Award  for  permanent  facial  disfigurement.  Claimant,  s 
blacksmith's  helper,  was  injured  in  the  course  of  his  employ- 
ment by  reason  of  being'  struck  in  the  mouth  and  chin.  As 
a  result  of  the  injuries  he  suffered  with  traumatic  neurosis, 
which  caused  dizziness,  pain  and  headachei.  As  a  further  result 
of  the  injuries,  claimant  received  a  permanent  facial  disfigure- 
ment. Award  made  including  the  sum  of  $350  on  account  of 
facial  r  - 


Bailey,  Jennie  W.,  In  the  matter  of  the  claim  for  compensatioD 
under  the  Woikmen's  Compensation  Law  made  by,  widow  of 
William  Bailey,  deceased,  for  the  death  of  William  Bailey,  against 
School  District  No.  6,  town  of  Leicester,  Cuyterville,  N.  Y., 
employer.     (Death  Caae  No.  710765-R),  630. 

Jamlor  of  public  school  killed  by  explosion  —  award  made. 
Employee^  the  janitor  of  a  public  school,  was  killed  by  an 
explosion  of  natural  gas  in  a  well  being  excavated  near  the 
school.  At  the  time  of  receiving  the  injuries  which  resulted  in 
his  death  the  employee  was  looking  over  the  edge  of  the  well 
for  the  purpose  of  learning  whether  any  of  the  pupils  of  the 
school  were  down  in  the  well.  Award  of  eompensation  made 
to  widow. 

Becker,  Maxwell  J.,  In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made  by,  against  Endi- 
eott-Johnson  Corporation,  employer;  and  Employers'  Liability 
Assurance  Comoration,  Ltd.,  insurance  carrier.  (Claim  Noa, 
2803-R  and  13387-R),  170. 


t.  Google 


Industrial  Board  [VoL  27] 

Aivard  for  permanent  loss  of  vision  in  left  eye  reavlting 
because  of  traumatic  neuroaia  brought  ahoat  by  a  prior  acci- 
dental injury  for  xohieh  compensation  was  paid.  Claimant, 
while  en^Lged  in  the  rt^ulsr  coarse  of  his  ^nployment,  received 
an  injury  which  resulted  in  the  loss  of  90%  of  his  left  hand. 
By  reason  of  such  injury  an  award  was  made  to  claimant  and 
duly  paid. 

Abont  nine  months  after  said  injury,  claimant  returned  to 
woric  and  while  engaged  in  the  regular  course  of  his  employ- 
ment was  seized  with  a  fainting  fit  caused  by  the  traumatic 
neurosis  which  resulted  from  his  injury.  While  in  the  faintii^ 
fit,  claimant  fell  to  the  floor  and  received  an  injury  to  his  head 
which  resulted  in  the  total  loss  of  vision  in  his  left  eye.  Award 
made  for  |>ermanent  loss  of  vision  of  claimant's  left  eye. 

Becker,  Teesie,  In  the  matter  of  the  claim  for  compensation  under 
the  Woriunen's  Compensation  Law  made  by,  due  her  husband, 
Fred  Becker,  at  the  time  of  his  death,  t^inst  Carey  Printing 
Company,  employer,  and  Globe  Indemnity  Company,  insurance 
earlier.     (Case  No.  1914114),  20L 


BnHce,  Edward  P.,  In  the  matter  of  the  claim  for  comp^isation 
nnder  the  Workmen's  Compeusation  Law  made  by,  alleged 
dependent  father,  Engena  Burke,  aHeged  dependent  mother  and 
Ora^dine  Burke,  alleged  dependent  sieter,  on  account  of  the 
death  of  Edward  F.  Borke,  deceased,  against  Towner  Bros., 
onployer,  and  Aetna  Life  Insurance  Company,  insurance  car- 
rier.    (Case  No.  703627-E),  680. 

Award  of  compensation  for  death  of  employee  detiied  to 
alleged  dependent  father,  mother  and  sister,  and  award  made 
to  State  Treasurer  pursuant  to  section  15(7,  S)  of  the  Work- 
men's Compensation  Law. 

Carr,  Ellen  A.,  dependent  mother.  In  the  matter  of  the  claim  for 
compensation  under  the  Workmen's  Compensation  Law  made  by, 
oa  account  of  the  death  of  Albert  A.  Carr,  deceased,  against 
Donner  Steel  Company,  employer,  and  Zurich  Q^ieral  Accident 
and  Liability  Insurance  Co.,  Ltd.,  insurance  carrier.  (Death 
Case  No.  891115),  195. 

Bums — lowered  vitality  —  death  from  typhoid  ferer  — 
auoril  to  dependent  m.other.  Deceased,  while  in  the  coune  of 
his  employment,  sustained  bums  which,  together  with  the 
treatment  administered,  so  lowered  his  vitality  and  resisting 
power  that  he  was  nnable  to  resist  infection  of  typhoid  fever 
which  resulted  in  his  death.  Held,  that  death  was  the  direct 
reenlt  of  injuries  sustained  in  employment. 

Conway,  Thomas  J.,  In  the  matter  of  the  clum  for  compensation 
under  the  WoAmen's  Compmsation  Law,  made  by,  against  the 
Brooklyn  Citv  Railroad  Company,  employer  and  self-insnxer. 
(Case  No.  1021484),  305. 
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Street  car  conductor  ttabbed  by  paaienger  —  erroiieotu 
atoarde  of  referee  rescinded — new  award  made.  Cl&imAnt,  a 
oosduotor  on  a  street  gnrface  eleetrio  car,  was  stabbed  with  a 
knife  by  a  passenger  on  his  car  and  thereby  sustained  a  loss 
of  t^fl  nee  of  his  right  arm  for  manual  labor. 

After  his  injuries  claimant  was  re-employed  by  his  employer 
and  assigned  to  duties  that  required  no  manual  labor.  The 
referee  who  presided  at  the  hearing  awarded  eompensation 
based  on  erroneous  differences  between  the  average  wewly  wage 
of  claimant  prior  to  the  injury  and  his  earning  capacity  during 
the  time  of  employment  at  light  labor  by  his  employer. 

The  awards  made  by  the  referee  rescinded  and  award  made 
for  full  compensation. 

Crary,  Qifford  B.,  In  the  matter  of  the  claim  for  compensation 
nnder  the  Workmen's  Compoisation  Law,  made  by,  against  the 
Nineteen  Hundred  Washer  Company,  employer;  and  Royal  In- 
demnity Insurance  Company,  insurance  carrier.  (Case  No. 
792799-H),  364. 

Injvriei  auttained  in  a  doctor's  o^e  iohere  claimant  tinder 
instructions  had  taken  an  injured  employee  of  another  employer 
—  award  denied.  Claimant  wss  instructed  to  take  an  injured 
employee  of  a  corporation  to  a  doctor.  While  viewing  an 
operation  on  the  injured  employee's  hand,  claimant  was  seised 
with  a  fainting  spell  and  fell  to  the  floor  receiving  injuries. 
Claimant  was  employed  by  a  corporation  other  than  the  one 
employing  the  man  he  was  instructed  to  take  to  the  doctor  and 
claimant's  fatber  was  president  of  both  corporations.  Held, 
that  the  injuries  received  by  claimant  were  not  accidental  in- 
juries nor  did  they  arise  out  of  or  during  the  course  of  his 
employment. 

Cunningham,  Delia,  In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made  by,  widow  of 
Richard  Cunningham,  deceased,  in  behalf  of  herself  and  minor 
children  for  the  death  of  Richard  Cunningham,  against  Oeoige 
A.  Fuller  Company,  employer,  and  sdf-insnrer.  (Case  No. 
2115416),  416. 

Award  to  widow  and  children  for  death  of  employee  —  fight 
between  feUow  employees.  While  attending  to  his  duties,  de- 
ceased was  struck  by  a  fellow  employee  who  was  engaged  in  a 
fight  with  another  fellow  employee  and  as  a  result  was  knocked 
down  an  open  hoistway  and  received  the  injuries  which  resnlted 
in  his  death.  Deceased  did  not  participate  in  the  fight.  Award 
made  to  widow  and  minor  children, 

De  Gaetano,  Anna,  widow  of,  In  the  matter  of  the  claim  for  com- 
pensation nnder  the  Workmen's  Compensation  Law,  made  by, 
on  behalf  of  herself  and  infant  son  for  the  death  of  Vincenzo 
DeGaetano,  against  Mcrritt  k  Chapman  Derrick  and  Wreckit^ 
Company,  employer,  and  New  Amsferdam  Casualty  Company, 
insurance  carrier,     (Case  No.  2110453),  212. 


.oogle 


Index  rzxv 

Industrial  Board  [VqL27J 

^toord  to  widow  attd  minor  »o»  for  d«ath  of  etnployM  en- 
gaged Of  diver  in  Harlem  river.  WMle  deceased  was  engaged 
in  the  n^fular  eouiGe  of  liis  employment  and  while  woili^ig 
under  water  in  a  direr's  suit  aaeiating  in  laying  a  snbaqueous 
eable  on  the  bottom  of  the  Harlem  river  near  One  Hundred 
and  Thirty-fifth  street,  New  Tork  city,  the  air  which  was  be- 
ing supplied  deceased  through  a.  tube  was  cut  off  causing 
immediate  strangulation  and  death.  Held,  that  deceased  was 
not  engaged  in  a  maritime  contract  nor  was  he  performing  a 
maritime  service  tor  bis  employer. 

Dellatero,  Joseph,  In  the  matter  of  the  claim  for  compensation 

under   the    Workmen's    Compensation    Law,    made    by,    against 

Benjamin  Wolff,  employer,  and  Employers'  Liability  Assumncp 

Corporation,  Ltd.,  insurance  carrier.     (Casa  No.  19121749),  468. 

CUUmant,  after  having  been  initrveted  not  to  operate  nor 

go  near  a  meat  chopping  machine,  woe  injured  by  eaid  machine 

—  moard  of  compenealion  denied. 

SUiott,  Edith,  widow.  In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made  by,  on  behalf  of 
berself  and  infant  son,  on  account  of  the  death  of  Olenn  P. 
EXIiott,  deceased,  against  United  States  Qypsnm  Company,  em- 
ployer, and  Employers'  Liability  AsBunince  CorporatioD,  Ltd., 
insurance  carrier.     (Case  No.  801433),  121. 

Deceated  employee  left  hie  engine  upon  which  he  had  been 
working  for  the  purpote  of  fixing  hi*  shoe.  While  endeavoring 
to  etreteh  the  shoe  with  the  han^e  of  a  babbit  teraper  the 
iharp  end  of  the  ecraper  entered  his  abdomen,  residing  in  hie 
death  —  award  made  to  widow  and  minor  child. 

Emmett,  Chriatobele,  In  the  matter  of  the  claim  for  compensation 
nnder  the  Workmen's  Compensation  Law  made  by,  widow  of 
Charles  Enunett,  deceased,  in  b^alf  of  herself  and  minor  daughter 
for  the  death  of  Charles  Emmett,  against  The  Onondaga  Com- 
pany, employer;  and  Aetna  Life  Insnranc«  Company,  insurance 
carrier.     (Case  No.  695681),  578. 

Death  of  employee  not  the  remit  of  an  aeoidental  injury, 
nor  a  diaeaee  that  naturally  and  unavoidably  resulted  there- 
from—award denied.  The  operator  of  a  passenger  elevator 
injured  cm  a  serriee  elevator,  in  which  he  waa  riding  for 
his  own  con^nienee  in  violation  of  a  rule  of  his  employer, 
died  as  a  result  of  memngitie.  Eeld,  that  the  injuries  sus- 
tained did  not  arise  out  of  the  employment  and  the  death  of 
employee  from  meningitis  did  not  naturally  and  unavoidably 
result  from  an  accidental  injury. 

Englander,  Howard  A.,  In  the  matter  of  the  claim  for  compensation 
imder  the  WoAmen'e  Compensation  Law  made  by,  against  the 
Lnstgarten  Baths,  Inc.,  employer.     No  insurance.     (Case  No. 


ty  Google 


State  Dbpabtment  Bbpobts 


[Vol.  27]  Induatrial  Board 


Fahey,  John,  Id  the  matter  of  the  claim  for  eompenaation  under 
the  Woiboen's  Compensation  Law,  made  by,  against  Brady- 
Bntler  Company,  employer,  and  the  Travelere  Insuranee  Com- 
pany, insurance  carrier.     (Case  No.  1031288),  470. 

Claimant   itruck    and   injured   by  foreman  —  award   made. 

Claimant  was  ordered  by  his  foreman  not  to  continue  working. 

The   snperintendent   of  claimant's   employer   later   instructed 

claimant  to  go  to  another  job  and  gave  claimant  his  carfare. 

Aa  claimant  proceeded  to  go  to  the  other  job  he  was  struck  by 

the    foreman,    without    provocation,    and    sustained    injuries. 

Held,  that  the  injuries  so  sustained  were  accidental  and  arose 

out  of  and  during  the  eouise  of  employment 

Hill,  Iferie  C,  In  the  matter  of  the  claim  for  compensation  under 
tiie  Workmen's  Compensation  Law,  made  by,  widow  of  W^ter 
B.  Hill,  deceased,  in  bdialf  of  herself  and  infant  daughter,  for 
the  death  of  Walter  B.  Hill,  against  the  Ancnim  Paper  Mills, 
nnplos'er;  and  American  Mutual  Liability  Insurance  Company, 
.insurance  carrier.      (Death  Claim  No.  506983),  262. 

Award  to  widow  and  minor  child  for  death  of  employee  re- 
tuUinff  from  injuries.  Deceased  while  in  the  course  of  hb 
wnployment  sustained  a  fractured  skull  by  reason  of  b^ng 
struck  by  an  icicle  which  fell  from  a  building  at  his  employer's 
plant  The  injuries  so  sustained  produced  traumatic  neurosis 
which  caused  Jacksonian  fits  and  finally  resulted  in  death 
almost  sixteen  months  after  the  date  of  the  accident.  Beld, 
that  the  injury  recdved  was  the  proximate  cause  of  death. 

Holzer,  Anna,  In  the  matter  of  the  claim  for  compensation  under 
the  Workmen's  Compensation  Law  made  by,  on  account  of  the 
death  of  Moritz  Holzer,  deceased,  against  Adolph  Qobel,  Inc., 
employer,  and  Aetna  Life  Insurance  Company,  insurance  carrier. 
(Death  Case  No.  1042499),  310. 

Award  to  widow  for  death  of  employee  aceidetUaUy  shot  by 
hie  foreman.  Deceased  had  been  annoyed  and  aggravated  by 
his  fellow  employees  to  such  a  d^ree  that  he  complained  to 
his  foreman.  While  the  foreman  was  attempting  to  hand  de- 
ceased a  revolver  for  the  purpose  of  protecting  deceased  from 
his  fellow  employees,  the  revolver  was  discharged  and  the 
bullet  struck  deceased,  killing  him  instantly.  Held,  that  the 
injuries  which  resulted  in  death  aroee  out  of  and  in  the  course 
of  employment. 

Jones,  Elizabeth  C,  widow,  In  the  matter  of  the  claim  for  com- 
pensation under  the  Wotimen's  Compensation  Law,  made  by,  on 
behalf  of  herself  and  infant  child  on  account  of  the  death  of 
Robert  Jones,  deceased,  against  Eastman  Kodak  Company,  em- 
ployer and  self -insurer.     (Death  Case  No.  793463),  207. 

Previouslj/  eiEtating  heart  disease  activated  bj/  injury  and 
resulting  in  death  —  award  made  to  widow  and  minor  eJtHd. 
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Lampert,  Sigmund,  In  the  matter  of  the  claim  for  compensation 

mider   the   Woi^men's   Compensation   Lav   made   hy,   a^nst 

Charles  Siemons,  employer,  and  Allied  Mutual  Liability  Insor- 

anoe  Compaay,  inBarance  carrier.     (Case  No.  10S3016),  466. 

Award  to  employee   a»»aulted  and  injured  on  his  way  to 

work.     Claimant  was  assaulted  and  injiired  on  his  way  to  work. 

At  the  time  of  his  injories  there  was  a  strike  at  his  employer's 

plant  and  the  employer  furnished  a  gu&rd  for  claimant  to 

accompany  him  to  and  from  his  place  of  employment.    On  the 

day  the  injuries  were  received  Uie  ^nard  failed  to  appear  at 

claimant's  home,  and  it  was  in  the  absence  of  tlie  guard  that 

claimant  was  assaulted  and  sustained  the  injuries.     Award 

mad& 

lAmon,  James,  In  the  matter  of  the  claim  for  compensation  under 
the  Woricmen's  Compensation  Law  made  by,  against  Wallace  & 
Keeney,  employer;  and  the  United  States  fidelity  and  Qnaranty 
Company,  insurance  carrier.     (Case  No.  304447),  179. 

Dormant  and  inactive  low-grade  bone  infection  of  the  left 
leg  so  activated  by  injur;/  as  to  develop  into  an  absceas  and! 
active  otteompeUtie  —  award  made. 

HcNeil,  Margaret,  widow,  In  the  matter  of  the  claim  for  compensa- 
tion under  the  Woi^men's  Compensation  Law  made  by,  on 
account  of  the  death  of  Frank  McNeil,  deceased,  against  Carso 
Paper  Company,  employer;  and  Utica  Mutual  Insurance  Com- 
pany, insurance  carrier.     (Death  Case  No.  795684-R),  413. 

Inhalation  of  chlorine  gas  affecting  pre-existing  heart  con- 
dition avtd  arteriosclerosis  and  resulting  in  death  —  award  to 
widow. 

Mason,  Walter  L.,  In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compttisation  Law  made  by,  against 
Schmidts  D.  Scheffer,  employer;  and  State  Insurance  Fund,  in- 
surance carrier.     (Case  No.  1953662),  677. 

Award  of  eompenaation  denied  to  an  employee  injured  at 
the  vestibule  of  his  own  home  after  having  cloaed  his  employer's 
piaee  of  business  and  proceeded  home  with  his  employer's 
money  as  he  was  instructed  to  do  by  his  employer. 

Paladino,  Michael,  Tn  the  matter  of  the  claim  for  compensation 
under  the  Woifanen's  Compensation  Law  made  by,  against  Caye 
Construction  Company,  employer,  and  Travelers  Insurance  Com- 
pany, insurance  carrier.     (Case  No.  1061375),  198. 

Award  for  loss  of  useful  vision  of  right  eye.  During  cbild- 
Itood  the  lenses  of  claimant's  right  and  left  eyes  were  removed, 
leaving  him  with  five-tenths  vision  in  both  eyes.  After  the 
accident  end  injuries  for  which  the  claim  was  brought,  claim- 
ant lost  the  useful  vision  of  his  right  eye. 
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Roberts,  Lawrence  L.,  In  the  matter  of  the  claim  for  compenaatioD 
nnder  the  Woi^mea'a  Compensatioa  Law,  made  by,  against 
James  F.  Newcomb  &  Company,  Inc.,  ranployer,  and  Employers' 
Liability  Assurance  Corporation,  Ltd.,  insurance  oanier,  (Case 
No.  1083107),  209. 

Claimant,  a  saiesman,  while  engaged  i»  hit  MipJoysr'a  bust- 
nesa  and  while  walking  on  WtM  street  Mt  New  York  city, 
woe  injured  by  an  explosion  commotiiy  edUed  "  Wall  Street 
Explosion" — award  made. 

Sabo,  Elizabeth,  widow  of  MiJce  Sabo,  In  tbe  matter  of  tba  claim 
for  compensation  under  the  Worbnen'a  Compensation  Law,  made 
by,  on  behalf  of  herself  and  minor  children  on  account  of  the 
death  of  Mike  Sabo,  against  Bamet  Leather  Company,  employer, 
and  Utiea  Mutual  Insurance  Company,  insurance  carrier.  (Claim 
No.  692354),  203. 

Death  resulting  from  infection  of  poison  eontaitted  in  dye  — 
award  to  widow  and  minor  ehUdren. 

Scanlan,  James  A.,  In  the  matter  of  the  elum  for  oompensation 
nnder  the  Workmen's  Compensation  Law  made  by,  against  the 
Herald  Company,  employer;  and  the  Aetna  Life  Insurance  Com- 
pany, insurance  carrier.     (Case  No.  603715),  183. 

Claimant  injured  on  ttreet  wkHe  returning  to  employer's 
office  with  work  performed  at  claimant's  home  —  award  made. 

Silvemail,  Edward,  In  the  matter  of  the  claim  for  compeDsatian 
under  the  WoAmen's  Compensation  Law  made  by,  against  Union 
Mills,  Inc.,  employer, -and  American  Mutual  Liability  Insurance 
Company,  insurance  carrier.     (Case  No.  500796),  473. 

Claimant  assaulted  and  injured  in  course  of  emplot/ment  — 
award  made. 

Slater,  Lottie  M.,  ^dow,  In  Uie  matter  of  the  claim  for  eompensa- 
tion  under  the  Workmen's  Compensation  Law  made  by,  on  oeooont 
of  the  death  of  William  Slater,  deceased,  against  New  York  and 
PennsylTania  Company,  employer;  and  the  Travelers  Insurance 
Company,  insurance  carrier.  (Death  Case  No.  6962S5),  723. 
Award  of  compensation  reversed  by  the  Appellate  Division 

on  the  authoritj/  of  Jack  v.  Morrow  Mfg.  Co.  194  App.  Div. 

565,  and  remitted  to  State  Industrial  Board  for  further  action, 

reconsidered  and  identicol  award  made  to  widow  of  deceased 

employee, 

Yanderslice,  Lillian,  In  the  matter  of  the  claim  for  compensation 
nnder  the  Workmen's  Compensation  Law,  made  by,  widow  of 
John  8.  Vanderalice,  for  the  death  of  John  8.  Vanderslice,  de- 
ceased, agoinst  Louis  Young,  employer;  and  Globe  Indemnity 
Company,  insurance  carrier.     (Cases  Noa.  700960  and  791546-B), 
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Death  from  hemorrhage  following  operation  for  cancer  which, 
developed  hecauae  of  injury  —  award  made  to  widow.  While 
working  at  his  employer's  plant  opening  oysters  and  clama, 
a  blist«r  vhich  had  developed  in  the  palm  of  the  right  hand 
of  deceased  burst  and  poisonous  bacteria  entered  into  the  in- 
cision caused  by  the  bursting  of  the  blister.  The  infection 
thereafter  spread  and  as  a  result  a  cancer  developed  in  the 
deep  cervical  glands  and  spread  to  the  tongue  and  tonsils. 
Deceased  was  operated  npon  for  the  cancer  and  died  as  a  re- 
sult of  a  hemorrhage  from  the  jngnlar  vein.  Held,  that  the 
injury  received  was  the  prozimatd  cause  of  death. 

Teinava,  Uaggie,  dependent  mother,  In  the  matter  of  the  claim 
for  compensation  nnder  the  Workmen's  Compensation  Law,  made 
by,  of  Rocco  Vemava,  deceased,  for  the  death  of  Rocco  Vemava; 
also  claims  for  compensation  made  by  Marie  Pascale,  alleged 
dependent  grandmother;  and  Michael  Pascale,  allied  dependent 
grandfather,  and  Tony  Venutva,  allied  dependent  brother,  and 
Joseph  Vemava,  alleged  dependent  step-brother  of  Bocco  Ver- 
nava,  deceased,  against  Joseph  Marrone,  employer,  and  Mary- 
land Casaalty  Company,  insurance  carrier.  (Case  No.  19S0012), 
174. 

FaymerU  of  award  of  compensation  held  in  suspension  for 
a  period  representing  the  time  that  will  be  consumed  in  applt/- 
ing  the  sum  received  in  a  third  party  action  as  an  offset  to  the 
eompentation  claim,  at  the  rate  fixed. 

Wallace,  Katherine,  In  the  matter  of  the  claim  for  compensation 
nnder  the  Workmen's  Compensation  Law  made  by,  against  B.  E. 
Breeee,  employer;  and  American  Mutual  Liability  Insnrance 
Company,  insurance  carrier.     (Case  No.  603526),  674. 

Injuries  sustained  after  business  hours  atoay  from  employer's 
plant  —  award  made.  Claimant,  a  Sooriady  in  a  manufactur- 
ing plant,  was  injured  while  leaving  the  residence  of  a  pros- 
pective customer  where  she  had  attempted  to  sell  the  product 
of  her  employer's  plant.  Claimant  had  no  personal  interest 
in  the  transaction.  Beld,  that  the  injury  received  was  an  acci- 
dental injury  and  arose  ont  of  and  during  the  course  of  claim- 
ant's employment 
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AflSMtant  Deputy Cbariea  R.  Watan.     ' 

OmfidentUl  Aaalatant Oaorie  W.  Codwisa. 

nivata  Seoretaiy L.  D.  M oCormae. 

Diviiion  KiKuieer,  FailMn  Divuion..  E.  D.  Hendrieka. 
DiTUon&iKUMar,  Middle  Division...    Qay  Moultoo. 
DiviaiiMi  BniiiMv,  Weatern  DiviaioD..  L.  C.  Hulburd. 

Nnr  Toax  BtArm  CouiiaiL  or  Fawib  ura  MAXKara 

G.  EVed  Bodiart. Lowville. 

Ma;  B.  Van  Andale New  Yorit  Oty. 

WUfiam  W.  Gooka. OldWeatbury. 

Lewia  L.  Mornll KiDderbook. 

Dstua  ClHk,  Vioe-FteaKlent... Fern. 

Frank  W.  Howe. 8yraaiM& 

John  O.  Fembleton. Owefo. 

WiUJam  E.  Dana,  Piealdait Avon. 

Vniiam  F.  Pratt. BaUvia. 

0.  Howard  DaviaoQ Millbrook. 

Cwnmlaaionar    ol     PoUio    Marketa, 

New  Ytnk  Gftr  Cax  <tjbu) Edwin  J.  Oti^hy. 

Fabu  AMD  Mabzstb,  DarAsnom  of 

CoDuniaaioner Barne  A.  Pyrke. 

Aaaistant  Commiarionar, Osorga  El  Hogue. 

Aaaiatant  Commiaaioner. Dr.  Bogane  H.  Porter. 

Secretarr Frederio  E.  Foetei. 

Ascsmn,  Sta^ LewkF.  PlMier. 

Exeoutive  Depu^  State  AmUtaet.... .  G.  A.  Suawlrafl. 

Aaatttant  StaU  Aiehitwit Tbonuu  M.  Newt<ui. 

QiM  Engineer..... Ralph  G.  Tngggrt. 

BamiNa,  DspAmnNT  or 

Suparinteadaat  of  Banka. Oeorge  V.  McLaughlin. 

nrat  Dapittr Norman  J.  Maodonald. 
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Bankino,  VmrtRTtaan  or —  {ConUnatd). 

Seoood  Daputjr- Oeorga  OT«r>aW. 

Third  Daputjr. Gaorga  A.  Col«nuui. 

Fourth  Daputy Frank  H.  Wonhr, 

ConfldentUl  Oerk  ud  TrivtU  Smm- 
tatj. Edmnl  F.  Olynn. 

Cbabitibs,  Stais  Boibd  or 

PrandeiiL WUtUin  R.  Stewart. 

VwB-PrB«4dMit TRIlUm  H.  Grstwiok. 

Lm  E.  Frukel. 

Vnsbx  F.  Riddn. 

James  B.  Murphjr,  M.  D. 

t.  Richard  Eavin.  M.D. 

Mary  M.  Glynn,  (Mre.). 

Elaanor  W.  Hi^y,  (Mrs.). 

Ceylon  H.  Lewii. 

Paul  S.  Livermore. 

CofninMoiMt UUie  BoUer  Wemw,  (Mn.). 

Dudley  B.  Lawreoee. 

SaerAtary Cbarlta  H.  Johnson. 

A«iBtant  Seoretary  aod  Superintendent 

of  InspeotioD RitiianI  W.  WsUaoe. 

Chief  Clerk  and  AudHor. Wellington  D.  iTet. 

StatiaUdan Mw  L.  Tenney. 

Suparintendont,  Division  of  Dependait 

CSuIdrea Jamaa  H.  Foster. 

Superintendent,     Divialon      of     Adult  , 

Wards. RobfrtW.Hlfl. 

Superintaodent,    DIvidoD    of   Madioal 

ChaiitiM. ChnuM  B.  Ford. 

GiTiL  Sbrviob,  BrAn  CcioaaaioN 

Coramimoaer  (Preddent) John  G.  Clark. 

Gonunlanonar. WlliaaiQoriiani  Rioe, 

Commiauoaw. Franoea  Stanton  Smith. 

Seoretaiy. John  G.  Birdaeye. 

Aadstant  Seoretary. Gowge  R.  Hitobcook. 

Chief  Examiner. John  Steven. 

Aamstant  Oiief  Examinsr. Arthur  B.  Zenks. 

CoHaBRVATioK,  DBrAmnMT  or 

CommiasioiMr. Alexander  Maedonald. 

Deputy  Gommisrioiur. C.  Traeey  Sta^. 

Seciatary Herbvt  F.  Preaoott 

Aaistant  Seeretaiy. John  J.  Farrell. 
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CoNiBBVATioK,  DBPABmzNT  OF — (Conttittierf). 

'    CbM  Gaine  ProteotM liewaHyii  I^aggBi 

Superintendent  of  State  Fontta. C.  B.  Pottit. 

Buperintatdent,  Division  o(  Sanrtofft 

Sprinst J.  O.  Jaam. 

Haun,  Br&n  Dwaruht  ov 

CommlNkmr. Hennun  M.  Bicp,  H.  D. 

Deputr  Cwnn^ANMr Uotthlu  I«<»U,  Jr.,  U.  D.' 

SMntiUT CiirtU  B.  lAkmnao,  A.  M. 

ExMutlra  Ckric FoniiDwe  D.  BMgla. 

DiviooQ  erf  Sanitfttiou Ourlea  A.  Uolmquist,  C.  E. 

Diviaiiia  of  Labo»toriea  and  ReBaareli.  AogustuB  B.  Wadiworth,  M.  D.    - 

Dividra  <rf  \^ital  SUtiBtfM Otto  R.  Eichel,  M.  D.,  F.  S.  S. 

Dinaicm  o(  Commuiuosble  DiMssea..  Edward  S.  Oodfrey,  Jr.,  U.  D. 
DivUon   of   Mat«nity,   Inlaitey   and 

CSiild  HyBlons Flramioe  L.  UoEay,  M.  D. 

DiviMon  of  Publio  Health  Nurdng. . . .  Mathilde  8.  Kuhlmim,  R.  N. 
Divitioa  of  Public  Health  Edueatioa.   B.  R.  Riokarda,  S.  B. 

Division  of  Tubereuloela fVederick  W.  MoSodey,  M.  D. 

DiFieion  of  Venereal  Diaaana Joaq>h  8.  Lawreooe,  M,  J>. 

HioBWAT  DaPABTwnra 

Commiaioiur  of  Hlghwayi Herbert  B.  SiMon. 

First  Depu^. ftodW.  Barr. 

Second  Defo^ B.  O.  Hotahtda,  Jr. 

TliiFd  Deputy. William  B.  Reed 

SetMtary ^ Jeremiah  C.  Flneh. 

Anditor Charlea  T.  Piatt. 

lH«DK<UtCB   DirABTIIBm 

BnperintendsDi  of  Inaunnaa IVwidB  R.  Btoddard,  Jr. 

Fleet  Depaly Henry  D.  Appleton. 

Sseoad  Deputy  Ol9w  Yeck  offiee,  166 

Bmadwv) Jamei  H.  Lown. 

Chief  OeA. Edwin  M.  Okdman. 

Statietidaa. Charlea  8.  CMppea. 

Aoioary Grady  H.  Ht^. 

CoonaeL Hervay  J.  Diaka. 

BmeanChMa: 

AaeMSment  and  Fhitvaal  Cerpora- 
Uooa. Thomas  F.Behaa. 

Co-operative  Fbe  and  lieansing. .  Qeorse  B.  UerlsoM. 

Uquldatka  Buiean. C.  C.  Fowler. 

Wotkmen'i    Compensation   (New 
Yock  office,  IBS  fooadw^r) Charles  O.  Bmith. 
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iNamiAHCl  DaFASTUDT— (CoHlitNMd). 
BuiaauChieti: 

Aadit     (New     York    offiM,    lOS 
Bnadwaj) ChariM  Hutfltw. 

Undtrwriten'     AMooUtioai    (Naw 
York  offia^  lOB  BroadiTAy} ....  Wm.  A.  BOliii^un. 
Exuninatlofii  Butomi  (Chisli  io  cbarga) 
(New  Yoik  offloa.  185  BroMlwa;) : 

RraDiTuion Samuel  Deutat^ibwger. 

LifeDivlai<m NelaoD B. Hadley. 

CaauAltjr  DivUoa Charltf  B.  Haeth. 

Miaedlaneoua  piviaion John  E.  DMeodorf. 

Luoi,  DHPABnaNT  or  (Adminiitotwl  by  Stata  Indnatrial  Commiawonar 

124  East  2Sth  Street,  New  Ywk,  N.  Y.) 

Induatrial  CommiMioaeT Henry  D.  Sayer. 

Ihdubtbul  Boaxd 

Ch^rman ..,.. John  D»  Hi^in^ 

Monber Boaalie  Loew  Tniitiiey. 

Member Riohard  H.  Garraii. 

Deputy  Commiariooer Martin  H.  Chriatopheraou. 

AHdataot  to  CoouiuaaioiieT WUlard  A.  Marskla. 

Aaeistaiit  to  Commiaaionsr. Ed vvd  H.  Goodridi. 

Aaaiataiit  to  Conuniasoner Geo.  N.  Tan  Volkeuburc- 

Saoretary Clarenoe  A.  Meeker. 

Aaaiataat  3ecratary„ Miehael  J.  Wollaoo. 

Aaaiataiit  Seoietary  and  Auditor John  Towner, 

Dividon  of  Aeoounta 

AaeJatant  Secretary  and  Auditor..  John  Towner. 
Division  of  Caaliicr 

Caahiet Adam  F.  Peota. 

Diviaian  of  Self  IiuuraDce 

Aasiatant  to  Secretary Elisabeth  Tan  Trankea, 

ChleT  Statiatidan Eugene  B.  Patton. 

Editor  of  Official  BuOatiiL ^^etor  T.  HoUaud. 

Bureau  of  Inapectioil 

Director Jnmea  L.  Oemon. 

DIvidoD  of  Factory  Inapeetion  < 

Chief  Factory  liiq>eetor Louie  A.  Havana. 

IKviaon  of  Homawork  Inapeetion 

Chief  of  Divinoa I>aiilel  OXeary. 

Diviaion  of  Mercantile  Inapeetion 

Chief  of  Diviuoa Charlea  B.  AA 

Dividon  of  Boiler  Inspection 

Chief  B<^ler  Inapaotor ^lliam  H.  Furman, 

Dividon  of  Engineering 

Chief  of  Diviaioffl William  J.  I^eard. 

BusxAu  or  WoBXMBN'a  OommATioir 

Director Robert  F.  Coleman. 
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New  York. John  C  Brown. 

New  Torit Alaundw  A.  Ttmkj. 

HawYoA. SUnbyL.  Otb. 

NawToA John  J.  Bbekford. 

BfooUyn '■■.  Dftvid  U.  Btono- 

Albuy WfUuB  A.  Abbott. 

AlUny Jhum  S.  Wbipph 

AJbtay iobn  B.  Smith. 

SjrruuM mikrd  C.  RiiAardii 

RodMotcr CjTua  W..  FUlliiM. 

Kodieitw Arthur  T.  Smith. 

BuSalo Charlea  K.  BlBtoUr. 

BsBBAU  OP  9t».im  IimUMO  Fumd 

Manager LmhihiI  W.  Hatch. 

Bnun  or  Iromnui.  Rnunom 

Directs Bwwnan  F.  Northmp. 

Diriaon  of  Mediation  and  AiUtratioa 

ChM  Mediator MiiAael  J.  Reagan. 

DinMOD  of  Employment 

Oiiet  of  DiviUon Mjrrta  M.  Haoloid. 

IKriiion  c^  Alietu 

Qiief  of  Division Harian  E.  Glaric 

BoBUir  or  RisKUCB  axd  Codib 

D^ntty  ComminmiBr Martia  H.  ChrMo|>hinoa. 

Divinon  of  Indiutrial  Code 

Industrial  Code  Referee. . . .   Richard  J.  CuOen. 
Indnatrial  Code  Referee..  -  ■  Ihomu  C.  ESpper. 
nviiioa  of  WooMa  b  Industry 

Chief  of  Divinon Nolle  Swarta. 

K^aioa  of  Industrial  Hygiene 

CSiief  of  DiviaiDn John  H.  Togt. 

w  BxiMDnn,  BoABD  or 

Bummer. John  Klrkland  Clark,  Prarident. 

ExaminfiT... RoHiii B.  Suifcvd. 

BianuMB Philip  J.  Wieksw,  Secretary  and 


Mnrru.  Dbfioiitm,  Suib  CouoaaioK  ron 

Saugw     Brown,    2d, 


CommlmioMB Charles  H.  Johnaon,   Secretary, 

State  Ba*rd  of  Charitiee  («a 

GunmlMHMC Fnnk  R.  Utter,  f  _ 

<d  Purchase  (m  ofUiai. 

Plyidiiatrisl. E^l  W.  FnllM,  M.  D. 

Beeretar; Helen  A.  Cobb.  (Miss). 

iv 
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New  Yobx  Tukkt  Coiooanoir 

Chairmm OMrgo  MoAneny,  Ch»irm«a. 

CotnmiMioiMr ht  Roy  T.  HuknMi. 

CommMour John  F.  O'Ryan. 

Counad Oeocge  O.  Redmgton. 

SacTBtaiy Jmdm  B.  Wdkar. 

Chi«I  ExoeutfT*  Offi«ar. Linoidn  C.  Andrews. 

Chief  Ekkglneer Rob«rt  Ridcway. 

Nbw  Yobk,  Nbw  Jaanr  Povr  im  Hasbob  DanLonoNT  CoiofiBsioK 

CommiHiMiar Albed  B.  Smith. 

Cttauramaaer Eugeca  H.  Outerbridge. 

ComnuHionflr Lewis  H.  Pouada. 

Ptnom,  SiA'n  CcnooMiOM  or 

ConawamoK John  8.  Eemiedy,  Preudeat. 

fifwnmtMtnnw Lecm  C.  Weiiietock,  ^ce-Pread- 

dent. 

CommlwioMt Sarah  !>.  D«v«ipoTt. 

CtHnmiaiioiMr. hOat  H.  Piem. 

CommintaiMr Cedlia  D.  Patten. 

GommiMionBr F^aok  E.  Wade. 

CommWoMr Walter  W.  Nicholson. 

Baeretaiy John  F.  TrGiuain. 

Qkief  Clark Rtllip  0.  Rooaa. 

PaiaoNB,  Sfati  BDnniimuniainr  op. Charlei  F.  Rattigan. 

Deputy  Supcrinteodeat Jamea  L.  Lntg. 

Prouc  Btnumraa,  SunumBMowtr  ov.. .  Otto  Jaati. 

Deputy  Suparintendent WUUam  T.  WeoddL 

Chief  Eii|^ne«r JiMe  F.  Miller. 

Chief  Clerk Stephen  A.  Smitl),  Jr. 

PriTBtfl  Secretary  and  Cadtier Miller  Hay. 

POBUO  SaxTioa  CoHmmoN 

Commlwioner Wm.  A.  Prandargaat,  (Aaifman. 

CoDuni^oDS'. William  R.  Pooley. 

CommlMionar. Chariaa  Van  Voorhia. 

Gomminioner. (Hiver  C.  Sample^ 

Commlirioner. Charles  0.  BUkealea. 

ExeeuUre  Officer Harry  M.  Ingram. 

Coiuuel Ledyard  P.  Hale. 

Saeretary EVaodi  E.  Roberta. 

Pdbuc  Works,  8uPBaiirra)n>BNT  or CSiariea  L.  Cadle. 

Deputy  SuperintendeDt. Taeaot 

Assutant  Deputy. AHrad  IL  <yNelll. 

Bpaoial  Examiner   and  Appr^aer   and 
Claim*  Agent. John  A.  IXx. 
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Fdbckui,  DarABTHBmr  op 

Saparintcoikiit Frank  R.  Uttw. 

Dqiuty  SupftrintMuimt Hfiuy  OSiiaa. 

BaroBnaa 

Couit  of  Appeak. J.  H«irtoa  Flan. 

Depa^.. Alva  S.  N«w«onib. 

BoimnHCoari Auatiii  B,  Oriffia. 

Daputr Aidant  RadxwA. 

Mlaadlanaww. VTiUlam  V.  B.  &viD|. 

Statb  Turn  GoMMiMiaK 

CommwoDer  (m  ajloio) JeMmiah  Wood,  liMtk-OoT. 

Comml^oQW  («s  «JbM>, B<nw  A.  Py^  OowtatMlimw 

of  Fanna  and  Harkata. 

Commlarinnw. Oaarga  R.  Rtta. 

ComMhriooai John  H.  CahOt. 

Heiu7  E.  WilUama. 

■BODcr. Ptem  Lorillard,  it. 

CommMoMf VM  B.  Parker. 

Swmtary J.  Dan  Aokorman,  h. 

IVeuorw H.  E.  Monahan. 

BriTE  HoapiTAi.  CoMxnaioil  t 

CommiHioaer. C.     Ployd    Haviland,    H.     D, 

Ckalnnan. 

"rmmkriinnr Adalgfa  R.  Riahard«<a. 

rnniiiiMiiiinr Cymi  E.  Jonei. 

BMnlarjr Lewii  M.  Farringtoo. 

AndHar Frad  W.  Efts. 

Stata  Hoapltala  TVaaaunr Timothy  B.  MeOair. 

Sun  Pouon,  DaFAsnairr  of 

SaperintcDdent. Major  Oaoige  Fletohar  Cbandlot, 

^ttm  PaoaATioH  ComoaBiOK Bdmond  J.  Btrtkr,  Praridait. 

rmnmlailnanr AlpbonaaT.GIearwatar.Vlofr-Praa. 

CoBuaMoBW. Edward  C.  Blum. 

Frank  P.  OravM. 

Mary  S.  Paddon. 

CoTomMonar. Tiotor  F.  Kfddei. 

Oommi^oiMr Fisnk  E.  Wade. 

Searatary IVederiok  A.  Moran. 

Statb  Taje  CommaioBaaa 

CommhmiMr. Walts  W.  Law,  Jr.,  Prendent. 

J<rtm  J.  Merrfll. 

Walter  H.  Knapp. 

Becretaiy Horam  O.  Tennuit. 

AmUtant  to  the  Pr«eidaat Lewia  K.  RockeTeller. 

Deputy  Commianonn',  Adminiatration.  Manball  M.  France. 
Deputy  Commimioner,  Mortgaje    Tax 
Bureau Ralph  E. : 


t.  Google 
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Stais  Tax  Coiansstomi*— (Conhnuad) 
Deputy   CocnmiMioaer,  SpeoUl   Fna- 

ehise  Tat  Burwu Freatoa  B.  Wittmer. 

Deputy  Ccmmimoiier,    Loc&l   Awow 

ment,  eto.,  Bureku Both  T.  Cole. 

Deputy     CommuBioner,     Corpomtioa 

Tm  Bunnu NeweU  W.  Canfidd. 

Director,  Iitcome  T&x  Bureau JnmM  S.  Y.  Ivliu. 

Chief,  Tniofer  Tax  Bukau ^Uliwn  E.  Steplieiia. 

Deputy     Commiwioner,     Bureau     of 

Finanoe Arcliibald  C.  Calhoun. 

Uraotor,  MoUw  T«Juole  Burewi Bert  lard. 

Counad. muiam  B.  Bill. 

Statb  Watbb  Contbol  Couomior 

Qkaimum -.-..-.,,-,..-..  ^ .  -  - .  Alexazkder    Uaodooald,    Ouuer* 

Tftticn  Comioinianer. 
CofiuniMioaar Frank  M.  Williams,  Stata  Engf-  ^ 

ueer  and  Surrayor. 
CommlMkaK CSiariee    D.   Newton,  Attorney- 

Beoretary A.  H.  FnUni. 

Nkw  York  Watmr  Powib  Comhibeion 

Conaervatlon  Commuriouei Alexander  Macdonald. 

State  EoKinaer Plank  M.  WilUama. 

Attomey-OeneraL Ghariee  D.  Newton. 

Temporary  Preudeat  of  the  Senate. . .  Clayton  R.  Lusk. 

Speaker  of  the  Anmnbly H.  Edmund  Haobold. 

Secretary Friend  P.  WIlBamt. 

DHiTiunr  or  TBI  Statb  or  Naw  Tobk 
RaoBirra,  Boaxd  of 

OhaneeUor  bowhue PUny  T.  Sexton,  LL3.,  LL.D., 

Palmyra. 
ChanoaUor QMets  B.  Lord,  M.A.,  LLJ>., 

Biook^n. 

^noe<%awNUor Adelbert  lloot,  LL.D.,  Buffalo. 

R^ent. Albert  Tander  Veer,  M.D.,H.A., 

PhJ>..  LL.D.,  Albany. 
Stgant. Cbae.  B.  Alexandv,  M.A.,  LL.B., 

LL.D.,    Iitt.D.,    Tuxedo   and 

New  York  Crty. 

RafHil Wm.  t.  Wallin,  M.A.,  Ytniksa, 

Racnk Wm.     Boody,     M.A.,     LL.B.. 

Ph.D.,  New  York  Oty. 
Rvnt. Walter    Queat    EaUoKB,    BA., 

LL.D.,  Ogdoniburc. 
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STA.TS  Otfkiulb  lui 

UNTreBUTT  OP  THi  Sun  OF  NaT  Yosx—  (CoiUirnHd}. 

B«fHit JuMi     Bimo,    B.A.,      LL.B^ 

LL.D.,  New  York. 
Baftat B«b«rt    L.    BridsmMt,    HjL., 

LL.D.,  Brooklyn. 
Btgnt nomM     J.    Muigaik,      MJL., 


Bv*k WmUm  P.  B«kM,  BX,  UU.D., 

Bymmm. 

CoHMiaHOiaK  OF  Bduoaiio lYuk  F.  <kavea,  LL.D.  Ph.D., 

Utt-D.,  L.H.D. 
Dqwtj  CommiwtoaBr  ud  CottnMl. . . .  Fruk  B.  Gilbart,  B.A.,  LL.D. 
Airiabuit  ComiaWoner  and  Dinctor 

of  Rt>feaBoii>l  EduafttioD Aiicuatua    8.    Downing,    H.A., 

Pd.D.   L.H.D.,  LL.D. 

A^itNit  P iMiiiini   for  Saeondmry 

Eduoation Gharica  F.'WbadMk,  B3.,  Pd.D., 

LL.D. 
Aaiataat  Conuniidoncr   for   EhmiD* 

tuy  Education Oaorga  M.  "Wiley,  M.A..  Pd.D., 

LL.D. 

DiractoT  of  State  library Jamea  I.  Wyer,  M.L.3.,  Pd.D. 

Dlraotar  of  Bdanoe  and  Stata  Muaenm.  John  H.  Clarke,  D.So.,  LL.D. 
Chiefa  and  Diracrtora  of  DlvWona: 

Adminiatratioii  DiTJakm Hirain  C.  Caae. 

Attndanaa  DivisioD Jamaa  D.  SulliTsn, 

BiminationaandlnBpeotionaDlvUon.  AvBry  W.  Skinner,  BA. 

Ardiivea  and  Hiatory  DivWon Jamea  Sullivan,  M.A.,  Ph.D. 

finance  Divwon Clark  W.  Halliday. 

Sohool  Buildingtand  GroundaDlTWcm.  fVsak  H.  Wood,  M.A. 

Library  Eitanaion  DivUon WillUni  R.  Wataon,  B.S. 

UwDiTiaion l^ank  B.  Gilbert,  B.A.,    LL.D. 

Counad. 

library  Sdtool  Divirion Edna  M.  SandMaon,  B.A.,  B.L.S, 

Sduxri  Ubrariea  Diviaion. Sberman  WilUaioa,  Pd.D. 

Vlanal  JnatraolioD  DlviaiMi Alfrad  W.  Abrama,  Pb-B. 


Dinaioa LawiiA.  Wilaoa. 
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SENATORS,  1922 

With  P<rilUcs.  Occupation  and  Post-Offlce  A<Mr«u  of  Each 


(.  JSRBUIAH  WOOD,  rwtt—m  QuMTiMir  and  Pntidiit  sf  On  amalt,  LtntrMk.   H.  I. 
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THE 

DEPARTMENT    REPORTS 

STATE  OF  NEW  YORK 


Annual  Message  of  the  Govebnob 

(Tmismitt«d  to  the  LegisUturs  Jiuiuiu?  4,  1922) 

SUHHAST. 

Governor  Uiller  in  Annual  Uessage  to  Legislature  demands 
farther  redaction  in  coat  of  administration  of  State  Oovemment. 

Promises  to  relieve  real  estate  of  the  burden  of  the  direct  tax  of 
$22,600,000  for  teachers'  salaries  if  the  appropriations  are  kept 
within  ^26,000,000  this  year.  Says  this  can  be  done  without 
impairing  tin  effleieney  of  any  activity  of  the  State. 

Absence  of  nsoal  defldenej  reqseets  is  evidence  that  last  year's 
drastie  reductions  amply  provided  for  all  State  needs. 

State  now  living  within  its  income. 

Instead  of  defiuendes,  many  departments  and  institutions  will 
show  snrplnses  at  the  end  of  the  fiscal  year. 

Asserts  there  is  nimeceasary  daplication  of  effort  between  the 
Department  of  Public  Works,  the  State  Engineer's  office,  the  Depart- 
ment of  Highways,  the  State  Architect  and  the  Department  of  PnUie 
Buildings,  and  recommends  constitutional  amendment  which  will 
make  it  possible  for  the  L^iislatnre  to  provide  for  the  consolidation 
and  reorganisation  of  two  or  more  State  Departments  from  time 
to  time,  as  experience  may  dictatei 

Would  end  printing  monopoly. 

Advocates  amendment  to  the  printing  law  that  will  permit  of  real 
etnnpetition  in  the  bidding  for  departmental  and  institutional 
printing. 

The  Board  of  Elstimate  and  Control  saves  five  times  the  cost  of 
its  entire  oi^anization  by  the  elimination  of  more  than  (300,000 
worth  of  Dnneceasary  printisg  this  year. 
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[Vol.  27]     Traiundtted  to  the  Legialatnni,  Jannuy  4,  19^ 

BMommends  a  eentr&l  pniehasing  body  to  be  known  u  Board  of 
Pnrchue  and  Supply,  and  a  committee  to  prescribe  Btandarda. 

Opposes  peyment  of  personal  service  out  of  special  funds. 

States  that  Highway  Department  with  unremitting  vigor  has  con- 
stmcted  and  reconatmcted  and  maintained  more  miles  of  State 
hi^way  this  year  at  a  smaller  administration  coat  per  mile  than 
were  constructed,  leoonstmcted  and  maintained  last  year.  Recom- 
mends that  State  highway  system  be  completed  from  current 
revenues,  and  claims  that  the  State  highway  system  will  play  an 
important  part  in  the  solation  of  the  food  distribution  problem. 

Says  State  is  honorably  bound  to  maintain  canal  at  its  maximum 
efficiency  and  that  the  canal  has  already  demonstrated  its  utility. 

Crgee  removal  of  the  ineqnalitiea  and  injnstiees  of  our  tax  laws. 

Scores  the  increased  cost  of  local  government.  States  that  the 
reductions  in  State  taxation  of  $12302,815.94  this  year  was  absorbed 
in  whole  or  part  in  many  communities  due  to  the  cost  of  extravagant 
local,  county,  town  and  municipal  governments,  ther^y  placing  a 
great  burden  from  increased  direct  taxation  upon  real  estate  at  a 
time  when  it  has  been  demonstrated  that  it  is  practicable  to  reduce 
the  cost  of  government.  The  same  possibility  of  reducing  the  cost 
of  government  exists  in  the  localities  as  in  the  State. 

Recommends  an  inquiry  into  the  csusee  of  the  excessive  cost  of 
local  governments. 

Bequests  that  all  proposed  local  legislation  affecting  the  City  of 
New  York  be  held  for  consideration  with  the  report  of  the  Charter 
Revision  Commission  at  the  extraordinary  session. 

Says  that  inmates  of  State  institutions  are  well  boused,  clothed 
and  fed. 

Curative  side  of  institutional  problem  is  receiving  earnest  study 
of  hospital  officials. 

Advisee  continuance  of  conatraction  work  and  opening  of  new 
buildings  at  Marcy. 

Advocates  additional  provision  for  the  metropolitan  district  by 
the  construction  of  a  suitable  hospital  at  Creedmore. 

Recommends  that  ex-service  men  in  the  metropolitan  district  be 
transferred  to  Kings  Park  which  is  beet  suited  for  their  care,  a  plan 
approved  by  the  American  Legion. 

Believes  that  prison  indnstnea  involve  the  whole  probI«n  of  prison 
^scipline  and  believes  that  compensation  of  prisoners  may  serve  to 
iDcnlcate  habits  of  obedience  add  industry  in  the  inmatee  of  the 


Wants  prison  industries  pnt  on  an  industrial  basis  and  surplus  of 
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Trananitted  to  the  Lqcislatmre,  Jaimai;  4,  1922    [Vol  27] 

compensation  over  maintenBnce  eared  for  prisouerB  until  diMhaiged, 
or  transmitted  to  dependents. 

Advocates  the  appointment  of  a  Saperintendent  of  Prison 
Indnatries. 

Advocates  building  of  new  Sing  Sing  wall  by  inmate  labor. 

Vrget  the  development  of  right  interests  and  habits  during  ehild- 
hood  and  in  the  schools  as  a  eheck  to  mental  deficiency. 

BeemnroendB  continuing  devdopment  of  clinical  and  field  woA 
of  the  Uental  Defective  Commission, 

Wants  an  additional  institution  for  feeble-minded  accessible  to  the 
metropolitan  district. 

R«commends  that  the  power  to  regulate  the  use  and  distribution 
of  water  power  devdoped  under  State  license  .be  more  dearly 
reserved  so  as  to  assure  the  general  distribution  of  snch  power 
rather  than  private  use  and  that  municipalities  be  given  preferential 
right  to  pnrchase  power  so  developed. 

Recommends  the  development  of  the  surplus  waters  of  the  canal, 
with  immediate  attention  to  the  development  of  Crescent  dam  and  ' 
Vischer  Ferry,  where  an  expenditure  of  approximately  $1,000,000 
should  be  made  immediately  available  to  develop  some  ten  thousand 
hoise-power. 

Beeommends  provision  for  equal  participation  of  women  with 
men  in  party  managouent. 

Favors  making  use  of  voting  machines  obligatory  in  first  and 
second-elass  cities. 

Recommends  establishing  Children's  Courts  having  jurisdiction 
over  all  cases  of  delinquent  and  neglected  children. 

Advocates  the  passage  of  a  permissive  act  anthoriiing  the  estab- 
liflhment  of  County  Boards  of  Child  Welfare  having  sole  jnrisdie- 
tioD  to  deal  with  cases  of  dependents. 

One  of  the  highest  functions  of  the  State  is  to  safegnard  child- 
hood and  the  public  health  without  howevtx  impairing  home  in- 
fluences or  lessening  the  parental  obligation. 

State  should  certainly  adopt  all  practical  measures  to  remedy 
remediable  physical  and  mental  handicaps  of  children. 

Urges  enlaigement  of  institutions  for  treatment  of  eripped 
children. 

Recommends  further  provision  by  the  State  for  the  education  of ' 
the  blind  and  deaf. 

Favors  greater  eo-ordination  between  Education  and  Health  De- 
partments in  order  to  assure  the  proper  inspection  of  children  in  the 
schools  and  the  correction  of  the  defects  discovered. 
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[VoL  27]     Tmnsmitted  to  the  Leg^slatnre,  January  4,  1922 

R«oommendB  sale  of  1,600  parcels  of  nonrevenne  bearing  State- 
owned  real  eatate. 

Urges  conBideration  of  mral  school  problem. 

Requests  that  it  be  made  duty  of  Aitomey-General  to  represent 
pnblie  before  Public  Service  Commission  in  Commission's  State-wide 
inquir;  of  telephone  company. 

To  the  Legislature: 

The  total  State  debt,  both  funded  and  temporary,  on 
June  30,  1921,  was  $267,784,000,  with  sinking  funds  of 
$70,235,287.62,  leaving  a  net  debt  of  $188,548,712.38,  an 
increase  for  the  year  of  $19,188,170.27,  accounted  for 
by  the  sale  of  $31,800,000  five  per  cent  serial  bonds 
for  highway,  eanal  and  forest  preserve  purposes, 
maturing  from  1922  to  1971,  inclusive,  together  with 
the  refunding  of  temporary  notes  and  revenue  loans. 
The  funded  debt  consists  of  the  following: 

Canal  bonds $154,800,000  00 

Highway  bonds  100, 000, 000  00 

Palisade  Interstate  Park  bonds 5, 000, 000  00 

Porest  preserve  bonds 7,500,000  00 

Saratoga  Springs  Reservation  bonds 429,000  00 

Total    $267, 729, 000  00 

and  the  sinking  ftmd  resources  are  divided  as  follows : 

Canal  debt  sinking  fond $49, 417, 675  27 

Highway  debt  sinking  fund 28, 054, 839  68 

Palisades  Interstate  Park  debt  sinking  fund 978,673  72 

Forest  preserve  debt  sinking  fond 784, 098  S5 

Total    $79, 235,  287  62 


The  actual  operations  of  the  treasury  for  general 
purposes  for  the  year  ending  June  30,  1921,  were  as 
follows : 
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Tnnsmitted  to  the  Legislatare,  January  4,  1922     lVol.27] 

Snemu  Receipt* 

General  property  taxes $36,795,248  50 

Bpecial  taxes  102,928,830  61 

Other  general  revennes 7,660,080  03 

Total   1147,384,168  04 

Sxpenditures 

Administration  maintenance  and  operation.  • . .  $68, 160, 186  60 

Fixed  cbaiges  and  contribatious 67,  610,  229  68 

Capital  ontlays 10,  050, 273  18 

Total   »136, 820, 689  36 

Snrplns  of  revenue  receipt!  over  expenditnree. .  $11, 663, 478  68 

Sarptns  for  general  purposes,  balance  beginning 

of  year $31, 593, 400  C3 

Sorplns  of  revenno  receipts  for  the  year  over 

expenditures   11,563,478  68 

Sondiy  net  credits...-. 456,189  64 

Total  surplus  July  1,  1921 $43,613,077  85 


That  surploB  is  $24,867,432.85  in  excess  of  the  esti- 
mate made  January  1,  1921,  and  Is  accounted  for  by 
an  excess  of  actual  receipts  over  estimated  revennes 
of  $17,584,168.04,  and  by  the  fact  that  the  actual 
expenditures  and  adjustments  for  the  year  were 
$7,283,314.81  less  than  was  estimated  for  the  year, 
and  $8,726,724.64  less  than  the  appropriations  in  force 
at  the  beginning  of  the  year. 

The  estimated  treasury ,  operations  for  general 
purposes  for  the  year  ending  June  30,  1922,  are  as 
follows : 

Batimated  'Revewu 
Qeneral  property  taxes: 

School  teachers,  etc,  salaries $22,276,484  41 

General  purposes  63, 859  25 

Court  and  stem^raphers'  tax 725, 720  13 

Armory  tax 837,220  »f5 
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Special  taxes : 

Ezdw  $a,om  00 

Corporations  37, 630, 000  00 

Personal  iDComee  13, 750,  000  00 

Inheritances 15, 500, 000  00 

Stock  transfers 6,000,000  00 

Mortgages    2,600,000  00 

Motor  vehicles 8, 715, 000  00 

Oiganiutidn  of  corporations 1,000,000  00 

Other  revenne  and  receipU 12,  820, 000  00 

Total  estimated  revenue $121,826,284  M 

Eitimated  Expenditures: 
Bndget  appropriations  in  force 

July  1,  1921 $149,  774, 160  07 

(That  sum  includes  $7,- 
964,747.76  for  advances  on 
account    of    Federal    Post 
Road   Aid   Appropriations 
to  be  refunded  therefrom. 
Such  advances  have  hereto- 
fore been  made  without  an 
appropriation,   but   that  is 
prohibited  by  article  3  of 
section  21  of  the  state  con- 
stitution.) 
Deduet: 
Estimated  lap- 
sed balances 

for  1922...  «4, 600, 000 
Interest  on 
Soldien  and 
Sailors'  bo- 
nus bonds. .  1, 126, 000 
Reserve  for 
nnavailable 
appropriB' 
tions 600,000 


Total  deductions 6, 225,  000  00 


Total  estimated  expenditures 143,649,160  07 

Estimated  excess  expenditures  over  revenue..     $21,722,875  43 
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Snrpliu  for  general  purposes : 

Balanee  Jul;  1,  1921 $43,613,077  35 

Add: 

Sondiy  cBtunated  net  credits 600,000  DO 

¥44, 113,  077  86 
Deduct: 

Estimated  excess  expenditnres  ov«r  revenue 
above   21,723,875  43 

Estimated  sarplos  Jnly  1, 1922 922,390,202  42 


The  estimated  resonrces  of  the  State  available  for 
the  general  budget  for  the  fiacal  year  ending  June  30, 
1923,  exclusive  of  direct  property  taz  are  aa  follows: 

Eitimatgd  Rntnue  1922-1023: 

Corporations   $33,600,000  00 

Personal  incomes  16,  26(^  000  00 

Inheritances   16,  000,  000  00 

Stock  transfers  B,  500, 000  00 

Mortgages  2, 750,  000  00 

Motor  vehicles  9, 570, 000  00 

Organization  of  corporations 1,000,000  00 

Othor  reveune  and  receipts '. 12, 600, 000  00 

Total  estimated  revenue $97,  070, 000  00 

Estimated  surplus,  Jnlfl,  1922 22,  390, 202  42 

Total  cBtimated  resonrees  exclnsiv«  of  direct 
proper^  tax $119,460,202  42 


If  the  appropriations  can  be  kept  witiiin  approxi- 
mately $1^,000,000,  it  will  only  be  necessary  to  levy 
a  direct  taz  of  $12,181,895.49  for  debt  service,  thus 
relieving  real  estate  of  the  burden  of  the  direct  tax 
of  $22,500,000  for  teachers'  salaries.  That  result 
can  be  obtained  withont  impairing  the  efficiency  of 
any  activity  of  tbe  State,  provided  no  new  or  nnnsaal 
expenditures  be  undertaken,  and  if  attained  the  pnb- 

Dymzecty  Google 


State  Defabxuent  Bbpobxs 


LVoL  27]     Tranamitted  to  the  Legislature,  Januar;  4,  1922 

lie  business  will  then  be  npoo  such  a  basis  as  that  it 
ciui  reasonably  be  expected  that  under  normal  condi- 
tions, the  present  sources  of  revenue  with  the  direct 
tax  for  debt  service  will  be  adequate  to  meet  the 
expenses  of  the  government  and  that  the  normal 
increase  in  such  revenue  will  adequately  provide  for 
the  inevitable  expansion  in  the  needs  of  the  State 
government.  It  is  not  just  to  the  taxpayers  to  accu- 
mulate an  onuecessary  surplus,  and  it  is  sound  policy 
to  use  the  existing  surplus  to  tide  us  over  the  present 
period  of  lean  revenues.  The  total  amount  of  appro- 
priations requested  by  each  State  department  will  be 
transmitted  as  requested  without  revision.  The 
departmental  studies  made  by  the  newly  created 
bureau  set  up  by  the  Board  of  Estimate  and  Control 
were  not  completed  in  time  to  be  available  for  a 
revision  of  the  requests  before  submitting  them  to  the 
Legislature.  Indeed,  those  studies  are  still  incom- 
plete. Detailed  reports  of  examinations  with  the 
comments  thereon  by  department  heads  are  avail- 
able for  the  information  of  the  Legislature. 

The  requests  as  compiled  total  $145,019,665.08 
which  is  $56,624,627.35  less  than  the  requests  sub- 
mitted last  year  totaling  $201,644,292.43  and  not 
including  requirements  which  had  to  be  met  of 
$4,621,545.61. 

That  comparison  is  the  best  evidence  of  the  new 
spirit  which  pervades  the  public  administration  and 
demonstrates  that  notwithstanding  the  drastic  reduc- 
tions made  last  year  the  actual  needs  of  the  State 
were  amply  provided  for. 

A  significant  absence  of  the  usual  requests  for 
deficiency  appropriations  for  administrative  expenses 
will  also  be  noted.  Department  heads  and  institutions 
have  administered  their  functions  within  the  appro- 
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priations,  and  instead  of  aeking  for  defimencies  many 
will  show  snrpInseB  at  the  end  of  the  year. 

There  are  a  class  of  expenditures  which  it  is  diffi- 
cult aocorately  to  anticipate,  anch  as  judgments  of  the 
Court  of  Claims,  indenmities  for  slaughtered  animals, 
assessments  for  local  improvements,  and  taxes  on 
public  lands  and  the  like.  It  has  been  the  euatom  to 
provide  for  such  expenditures  and  for  deficiencies  by 
a  supplemental  bill  of  appropriations  immediately 
available  with  the  result  that  the  Legislature  appro- 
priates at  each  session  for  two  fiscal  years,  a  practice 
which  results  in  some  looseness  both  in  appropriations 
and  expenditures  and  renders  it  more  difficult  for  the 
pablio  accurately  to  determine  the  exact  cost  of 
administering  the  government  each  year.  It  will  be 
necessary  to  provide  for  certain  current  needs  by 
similar  appropriations  this  year,  but  there  is  a  redno- 
tion  in  such  items  as  compared  with  last  year  of 
$5,500,000.  The  aim  should  be  to  anticipate  future 
needs  as  accurately  as  possible  and  when  the  unantid- 
pated  contingencies  have  been  reduced  to  a  miwinnim 
it  will  be  practicable  to  make  provision  for  them  by 
a  general  item  for  contingencies  and  thus  to  have  a 
single  bill  each  year  for  the  expenditures  of  a  siogle 
fiscal  year. 

Two  items  in  the  so-called  deficiency  items  deserve 
comment.  One  is  an  item  of  $1,500,000  for  teachers* 
quotas.  That  is  the  result  of  an  underestimate  made 
by  the  Department  of  Education  of  the  increases  that 
would  be  caused  by  certain  amendments  to  the  law 
enacted  by  the  Legislature  last  winter  upon  the 
recommendation  of  the  Department.  An  increase  of 
at  least  $3,000,000  in  the  appropriations  this  year  for 
the  support  of  the  common  schools  will  be  necessary 
to  make  np  for  that  underestimate  this  year  and  to 
provide  for  the  corresponding  increase  next  year. 
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There  is  also  a  deficiency  item  of  $200,000  in  Uie 
requests  of  the  Department  of  Public  Works.  That 
results  from  the  fact  that  it  had  been  the  practice  to 
make  the  appropriations  for  canal  repair  and  con- 
struction work  immediately  available,  so  that  the 
fiscal  year  for  the  canals  really  began  mth  the 
passage  of  the  bill  resulting  in  the  exhaustion  of  the 
appropriation  a  year  from  that  date.  In  fact  the 
appropriation  last  year  was  practically  eshausted  on 
January  1,  1921.  That  practice  was  changed  by  the 
last  Legislatare  to  conform  to  the  general  rule  making 
appropriations  available  only  at  the  beginning  of  the 
fiscal  year.  However,  to  provide  immediate  funds, 
$200,000  of  the  appropriations  for  the  next  fiscal  year 
was  made  immediately  available,  thus  necessitating 
the  present  item  of  $200,000  to  provide  for  the  work 
necessary  between  April  first  and  July  first  of  this 
year. 

It  may  be  noted  that  for  the  first  time  since  it  was 
opened,  the  channel  of  the  canal  has  been  cleared  of 
obstructions  and  maintained  this  year  at  a  proper 
depth,  at  a  cost  of  maintenance  of  $573,219.74  less 
than  the  cost  of  maintenance  for  the  same  period  last 
year. 

The  Board  of  Estimate  and  Control  have  instituted, 
as  was  contemplated,  complete  surveys  of  all  of  the 
State's  activities.  Necessarily  the  initial  surveys 
have  required  considerable  time  and  are  still  incom- 
plete. It  has  not  yet  been  possible  accurately  to 
appraise  the  value  of  that  work  or  to  determine  what 
improvements  in  administration  may  be  inaugurated 
as  the  result  of  it.  That  constant  study  will  al^rays 
disclose  opportunities  to  promote  efliciency  and  econ- 
omy is  inevitable.  Naturally  the  reports  of  examina- 
tions suggest  improvements  in  departmental  organi- 
zation  in   many    cases.    Wliere    the   possibility   of 

Dymzecty  Google 


G-ovebnob's  Message 


Transmitted  to  the  LegiBlatnre,  J&auaij  4,  1922    [Vol  27] 

marked  improvement  is  indicated,  I  recommend  that 
lamp  sum  appropriations  be  made  of  such  amonnts 
as  may  appear  to  be  necessary,  to  the  end  that  reor- 
ganizations may  be  effected  by  department  heads 
apon  'whom  the  responsibility  of  administration  rests. 
The  highly  segregated  appropriation  plan,  which 
appeared  sound  in  theory,  has,  like  many  other  line 
theories,  worked  badly  in  practice. 

In  order  to  make  this  work  effective  it  is  essential 
that  the  moat  cordial  co-operation  exist  between  those 
concerned  in  it,  and  it  is  inevitable  that  more  or  less 
friction  will  be  engendered  by  such  work  becanae  some 
examiners  wUl  prove  lacking  in  the  judgment  and 
discretion  expected  and  some  department  and  bureau 
heads  will  not  relish  an  inspection  of  their  work. 
However,  such  surveys,  even  of  varying  standards  of 
excellence,  should  be  of  the  greatest  service  to  the 
Legislature  in  acting  upon  appropriations,  and  to 
department  heads,  in  inaugurating  improvements  in 
methods  of  administration.  Such  work,  however,  will 
be  of  little  practical  value  unless  proper  use  ie  made 
of  the  information  thus  disclosed,  and  the  point  needs 
to  be  emphasized  that  the  purpose  of  the  work  is 
constructive,  not  destructive,  and  that  it  is  not 
designed  to  lessen  the  responsibility  or  to  interfere 
in  the  slightest  with  the  power  of  administration  of 
department  heads.  The  Board  of  Estimate  and  Con- 
trol was  not  intended  and  is  not  suited  to  exercise 
administrative  functions  and  should  not  be  vested 
with  such  functions.  Its  essential  purpose  is  to  secure 
better  budgetary  control. 

I  am  persuaded  that  the  budget  should  be  divided 
into  two  parts  —  an  expense  budget  covering  the  cost 
of  administering  the  government  and  a  permanent 
improvement  or  capital  expenditure  budget.  It  is  not 
practical  for  tiie  Legislature  or  its  committees  thor- 
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OQghly  to  esamine  into  the  almost  infinite  detaile  of 
the  former  during  a  legislative  session.  The  latter 
involves  broad  questions  of  policy  which  the  Legis- 
lature should  have  ample  time  to  consider.  The 
former  should,  for  the  most  part,  follow  principles  or 
rules  susceptible  of  uniform  application.  The  items 
of  the  capital  expenditure  budget  have  to  be  studied 
eadi  upon  its  own  merits.  It  should  be  possible,  by 
thorough  co-operation  between  the  department  heads 
and  the  budget  organization,  to  reduce  the  expense 
budget  to  its  lowest  terms  before  submitting  it  to  the 
Legislature.  For  the  reason  stated,  that  has  not  been 
done  this  year.  The  capital  expenditure  or  perma- 
nent improvement  budget  should,  in  my  opinion,  be 
submitted  practically  as  requested. 

Consolidation  of  Dbpabtmbnts 
In  my  opinion  economy  and  efficiency  can  be  pro- 
moted by  a  consolidation  of  the  Department  of  Public 
Works  and  the  State  Engineer's  ofiBoe  and  possibly 
by  including  some  other  departments  whose  work  is 
related  thereto,  such  as  the  Department  of  Highways, 
3tate  Ardiitect  and  the  Department  of  Public  Build- 
ings. Various  plana  have  been  suggested  for  the  con- 
solidation of  two  or  more  of  those  departments.  Such 
consolidation  cannot  be  effected  without  a  constitu- 
tional amendment  as  the  Superintendent  of  Public 
"Works  and  the  State  Engineer  and  Surveyor  are  con- 
stitutional ofBcers.  Were  there  no  constitutional 
restraints  in  the  way,  I  am  not  certain  what  plan  of 
reorganization  I  should  recommend.  The  problem  is 
one  which  has  to  be  worked  out  with  great  care  and 
in  such  manner  as  to  profit  by  the  lesBons  of  experi- 
ence. Wherefore  I  do  not  think  it  wise  to  attempt  a 
reorganization  by  constitutional  amendment.  Instead 
I  recommend  a  constitutional  amendment  which  will 
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remove  the  present  restraints  and  make  it  possible 
for  the  Legislature  to  provide  for  the  consolidation 
and  reorganization  of  any  two  or  more  of  those 
departments  in  such  manner  as  to  admit  of  needful 
changes  from  time  to  time  as  experience  may  suggest. 

P1.TKBNT     FOB     PsBSONAIi     SeBVICE     OUT     OF     SpBCUI. 

Funds 
I  renew  the  recommendation  made  last  year  that  all 
personal  service  except  of  a  temporary  character  be 
provided  for  in  the  appropriation  bill  and  that  pay- 
ments for  personal  service  out  of  spetual  funds  be 
permitted  only  on  the  approval  of  the  Board  of 
Estimate  and  Control 

State  Pbinting 
The  powers  of  the  State  Printing  Board  were,  by 
chapter  337  of  the  Laws  of  1921,  transferred  to  the 
Board  of  Estimate  and  Control  with  additional 
powera  By  the  elimination  of  unnecessary  printing 
and  of  superfluous  matter  in  reports  and  bulletins 
and  by  regulating  the  quantity  of  the  distribution  of 
reports,  measures  have  already  been  taken  which  will 
effect  a  saving  in  departmental  printing  of  more  than 
$300,000,  five  times  the  cost  of  the  entire  organization 
set  up  by  the-  Board  of  Estimate  and  Control.  A 
study  of  our  printing  laws  and  practises  discloses 
that  still  further  marked  economies  can  be  effected 
by  ohangefl  in  the  law.  All  departmental  printing 
now  has  to  be  awarded  ia  a  single  contract.  The 
result  is  the  elimination  of  competition.  There  are 
many  different  classes  of  work  which  do  not  have  to 
be  done  in  Albany.  Although  the  State  has  printing 
plants  in  at  least  two  State  institutions  well  equipped 
to  do  certain  classes  of  work,  the  work  that  can  be 
done  by  them  is  limited  by  statute.    I  recommend  that 
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the  present  restrieti'ons  in  the  statute  apon  printinflr 
in  State  institutions  be  removed  and  that  the  printing 
\avi  he  amended  so  as  to  anthorize  the  Board  of  Esti- 
mate and  Control  to  determine  what  shall  conatitnte 
printing  and  what  shall  be  considered  supplies  and 
to  group  departmental  printing  into  those  classes  into 
which  it  naturally  falls  and  to  advertise  for  bids  for 
separate  contracts  for  departmental  printing  for 
groups  or  classes  of  printing.  It  will  thus  be  possible 
to  introduce  real  competition  in  the  bidding  for 
departmental  printing  and  to  give  those  best  equipped 
for  doing  the  different  classes  of  work  an  opportunity 
to  bid  for  the  same.  I  also  recommend  that  all  print- 
ing be  placed  under  the  jurisdiction  of  the  Board  of 
Estimate  and  Control. 

Centbal  Fdbchabinq 

In  my  opinion  the  one  improvement  in  ezisUng 
methods  offering  the  greatest  hope  of  substantial 
economy  is  a  centralized  method  of  purchases  for  all 
departments  and  institutions. 

There  are  three  institntional  groups,  the  insane 
hospitals,  charitable  institutions  and  prisons,  eadL 
having  its  own  purchasing  methods  and  there  are  as 
many  departmental  methods  as  there  are  depart- 
ments. There  is  a  purchasii^  committee  composed  of 
superintendents  and  stewards  for  the  hospitals  and  a 
similar  committee  for  the  so-called  charitable  group. 
Those  committees  make  consoUdated  purchases  of  a 
part  only  of  the  supplies  used  by  each  group.  The 
other  supplies  needed  are  purchased  by  the  stewards. 
The  wardens  of  the  prisons  make  the  purchases 
for  their  respective  prisons  on  monthly  estimates 
approved  by  the  Superintendent  of  Prisons.  The 
purt^asea  for  the  hospitals  and  charitable  institutions 
are  made  on  quarterly  estimates  approved  by  the 
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Hospital  Commission  and  the  Fiscal  'Supervisor 
respectively.  Unquestionably  the  best  methods  pre- 
vail in  the  institutional  groups  and  a  comparison  of 
pnrdiases  indicates  that  the  best  results  are  obtained 
in  the  group  having  the  lai^est  purchases  to  make; 
namely,  the  State  hospitals.  There  has  been  a  great 
improvement  in  the  purchasing  methods  of  those 
institutions.  The  expenditures  for  supplies  of  those 
three  groups  during  the  fiscal  year  ending  Jane  30, 
1921,  from  appropriations  and  from  special  fnnds 
for  the  purchase  of  raw  material  for  manufacture 
amounted  to  $13,768,124.46.  Of  that  total  about  26 
per  cent  was  made  centrally  and  the  balance  was 
made  in  the  quantities  required  by  each  one  of  the 
thirty-eight  institutions  separately,  all  of  the  pur- 
chases for  the  prisons  being  made  in  that  manner.  In 
other  words  74  per  cent  of  the  panoses  were  made 
to  meet  the  requirements  of  the  individual  institu- 
tions. A  tabulation  of  the  cost  of  forty-seven  standard 
commodities  purchased  by  the  three  institutional 
groups  during  the  year  ending  June  30,  1921,  aggre- 
gating $3,705,402.28,  shows  that  the  difference  between 
the  actual  cost  and  what  would  have  been  paid  IE  aU  of 
the  articles  had  been  purchased  at  the  minimum  price 
paid  was  $317,793.54.  That  rtite  of  variation  would 
have  amounted  to  over  a  million  dollars  on  the  total 
appropriations  for  the  inatitutions.  Whilst  there  has 
been  some  attempt  at  standardization  of  the  commodi- 
ties purchased  for  the  institntions,  a  consolidated 
tabulation  of  purchases  shows  the  widest  fluctuations 
in  price,  in  quantities  purchased  and  in  different  kinds 
of  similar  articles.  There  is  in  truth  as  many  differ- 
ent methods  as  there  are  purchasing  agents,  with  no 
attonpt  at  standardization  except  in  the  institutional 
groups  and  there  only  a  partial  attempt,  with  no 
means    of    making    the    experience    and    knowledge 
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acquired  by  one  of  use  to  anotiiflr,  with  no  effort  to 
take  advantage  of  the  saving  to  be  gained  by  quantity 
purchasing,  except  with  respect  to  the  central  pur- 
ohaseB  made  for  the  hospital  and  charitable  groups, 
which,  in  the  former  case,  is  only  aboat  28  per  cent  of 
tiie  total  value  of  all  parchases  made  for  that  group 
and  in  the  other  about  42  per  cent.  Under  the  present 
plan  the  State  does  not  even  take  advantage  of  the 
ordinary  trade  discounts  with  the  money  waiting  in 
the  treasury  for  the  prompt  payment  of  bills. 

A  proper  centralized  system  woald  involve  complete 
standardization,  better  stores  control,  better  inspec- 
tion, niore  accurate  anticipation  of  needs  and  less  red 
t^e.  Of  coarse,  sudi  a  system  can  only  be  installed  hy 
degrees.  I  have  no  donbt  whatever  that  if  properly 
inaugurated  great  economies  and  better  service  can 
be  secured  under  a  centralized  system.  Such  systems 
have  been  established  in  a  number  of  states  and  the 
reports  of  operations  of  each  indicate  a  substantial 
saving. 

The  human  factor  is  undoubtedly  a  large  element  in 
the  problem,  bnt  in  my  opinion  the  centralization  of . 
responsibility  will  focus  attention  upon  the  work  and 
bring  to  light  any  errors  or  faults  that  may  be  com- 
mitted, whereas  now  snch  errors  or  faults,  if  they 
occur,  are  concealed  by  the  numbers  who  may  commit 
them  and  whose  work  is  not  under  close  observation. 
They  would  become  critics  under  a  centralized  plan. 

The  present  purchasing  methods  of  the  State 
together  with  the  proposed  plan  of  centralized  par- 
chasii^  was  submitted  to  the  purchasing  agents  of 
six  large  companies  who  are  unanimous  in  reporting 
that  a  centralized  system  for  the  State  is  practical  and 
will  result  in  economy. 

I  recommend  that  a  Department  of  Purdiaso  and 
Supply  be  created,  the  head  to  be  appointed  by  the 
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Glovemor,  by  and  with  the  advice  and  consent  of  the 
Senate,  with  complete  power  over  pnrdiases  for  all 
departments  and  institutions.  The  fanctions  of  ihe 
Fiscal  Saperviaor,  of  the  Hospital  CommiBsion  and 
of  the  Superintendent  of  Prisons,  relating  to  par- 
chases  together  with  the  staffs  employed  in  this  work, 
sfaonld  be  transferred  to  such  a  department.  Any 
other  dnties  of  the  Fiscal  Snpervisor  can  be  trans- 
ferred to  the  State  Board  of  Charities.  The  statute 
should  be  flexible  enough  to  permit  the  department  to 
be  organized  on  broad  lines  and  gradually  to  take  over 
the  work  without  disarrangement  of  it.  There  should 
undoubtedly  be  three  divisions  of  such  a  depart- 
ment —  an  accounting  division,  a  stores  control  divi- 
sion and  a  purchasing  division.  Independently  of  the 
Department  of  Purchase  and  Supply,  if  one  is  created, 
there  should  be  a  committee  to  prescribe  standards 
and  specifications  and  on  that  committee  should  be  a 
representative  of  each  of  the  institutional  groups. 

BeaIj  Estate  of  the  State 
The  State  is  the  owner  of  tax  titles  to  1,600  parcels 
of  real'estate;  it  has  acquired  title  to  113  parcels  by 
foreclosure  of  United  States  Loan  Mortgages;  it  is 
the  owner  of  607  mortgages  on  real  estate  and  has 
other  miscellaneouB  holdings,  not  devoted  to  public 
use  and  not  within  the  forest  preserve  counties.  It 
receives  from  all  of  its  real  estate  an  annual  rental  of 
about  $1,400.  The  land  acquired  at  foreclosure  sale 
has  been  owned  by  the  State  from  sixteen  to  seventy- 
five  years.  It  owns  mortgages  which  are  more  than 
eighty  years  old,  many  of  them  for  small  sums.  The 
Commissioners  of  the  Land  Office  have  the  power  to 
sell  real  estate  owned  Isy  the  State  not  within  the 
forest  preserve  and  not  devoted  to  public  use,  but  it 
is  obvioas  that  that  power  is  inadequate  to  deal  with 
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the  sitaatiou.  There  appears  to  be  no  one  whose  daty 
it  is  to  see  to  it  that  business  methods  are  applied  to 
the  management  of  the  State's  property.  That  prop- 
erty is  now  a  dead  asset  yielding  nothing  and  paying 
neither  interest  nor  taxes.  The  State  might  better 
mark  off  a  complete  loss  than  to  have  the  property 
lying  idle  if  there  is  any  chance  of  its  being  utilized. 
I  recommend  the  adoption  of  some  simple  procedure 
to  have  the  State-owned  property  appraised  and  sold 
with  as  little  formality  and  red  tape  as  possible.  I 
also  recommend  that  the  Comptroller  be  authorized 
to  awept  transfers  of  title  to  mortgaged  property 
with  the  approval  of  the  Land  Board. 

HlOHWATS 

During  the  past  year  618  miles  of  new  State  high- 
ways have  been  constructed  as  compared  with  246 
miles  last  year;  202  miles  reconstructed  as  compared 
with  99  miles  last  year,  and  7,479  miles  maintained  as 
compared  with  7,259  miles  last  year.  There  are  395 
miles  of  roads  needing  reconstruction  and  it  will  be 
necessary  to  construct  2,257  miles  of  new  roads  to 
complete  the  connected  system  of  State  roads  of  11,300 
miles  adopted  by  the  Legislature  last  year.  Tbe  bond 
moneys  for  new  construction  will  be  practically 
exhausted  this  year.  Unless  a  referendum  to  issue 
additional  bonds  be  submitted  to  the  people,  which  I 
do  not  advise,  it  will  be  necessary  to  complete  the 
system  from  current  revenues.  That  will  mean  a 
considerable  increase  for  a  number  of  years  in  the 
appropriation  for  new  construction  as  well  as  for 
maintenance.  That  increase  will  have  to  be  met  either 
from  an  increase  in  revenues  from  some  appropriate 
source  or  by  a  direct  tax.  That  work  has  been  prose- 
cuted during  the  past  year  with  unremitting  vigor  and 
Uiere  should  be  no  relaxation  of  effort  to  complete  the 
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highway  system  of  the  State.  A  completely  improved 
system  of  State  highways  with  the  development  of 
motor  transport  will  help  solve  our  problems  of 
transportation  and  food  dietribntion. 

Canau 

The  State  has  expended  $167,123,774  on  its 
improved  canal  system  and  terminals.  It  must  now 
make  that  great  investment  render  some  commensurate 
service.  There  is  no  other  alternative  and  it  anqnes- 
tionafaly  can  be  done.  The  efficiency  of  the  canal  and 
its  adaptability  to  modem  transportation  methods 
have  already  been  demonstrated.  The  limit  upon  the 
business  done  this  year,  at  a  time  of  great  business 
depression,  was  the  number  of  available  carriers.  The 
investment  of  capital  in  the  construction  of  suitable 
types  of  carriers  must  be  encouraged.  That  can  be 
done  first  of  all  by  the  settled  policy  of  the  State  to 
maintain  the  canal  at  the  maximum  of  efficiency.  A 
channel  seventy-five  feet  wide  with  a  depth  of  twelve 
feet  of  water  has  been  promised.  The  State  has  con- 
structed sndi  a  diannel.  It  is  honorably  bound  to 
those  who  invest  capital  in  canal  carriers  to  maintain 
it,  at  least  at  that  depth  and  width.  The  present  equip- 
ment for  maintenance  is  inadequate  and  tiie  shops  of 
the  old  Erie  canal  are  both  inadequate  and  improp- 
erly located  for  nse  on  the  improved  canal.  I  recom- 
mend that  provision  be  made  for  modern  equipment 
and  shops. 

It  is  also  necessary  to  conduct  a  campaign  of  educa- 
tion to  teach  the  public  the  advantages  of  the  canal 
and  how  to  use  il  That  will  stimulate  the  construc- 
tion .of  carriers. 

It  is  also  necessary  to  apply  modem  methods  of- 
transportation.  The  State  has  already  provided  ter- 
minals and  terminal  facilities ;  it  mast  be  understood 
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Hiat  these  will  be  developed  aa  the  needs  of  oommerce 
justify  and  require  it.  Bail  connections  mnst  be 
secured  where  possible  at  these  terminals  and  I  trust 
that  provision  can  be  made  for  through  shipments  by 
rail  and  water  under  through  bills  of  lading. 

Watbb  Powbb 
After  many  years  of  fruitless  discussion  the  Legis- 
lature at  its  last  session  adopted  the  definite  policy  of 
encouraging  the  development  of  water  power  by  pri- 
vate enterprise  under  such  safeguards  and  such  super- 
vision and  regulation  as  will  adequately  protect  and 
promote  the  public  interest.  I  am  persuaded  that  that 
is  the  only  policy  that  offers  any  prospect  of  the  eco- 
nomical and  efficient  development  of  the  potential 
water  power  of  the  State,  which  I  am  advised  amounts 
to  1,000,000  continuous  horse  power  in  interior  streams 
alone,  much  of  which  are  privately  owned  and  require 
no  license  from  the  State  for  their  development.  The 
Water  Power  Commission  has  received  up  to  date 
twenty-one  applications  for  preliminary  permits  and 
licenses  for  the  development  of  power  coming  within 
the  scope  of  the  act.  No  licenses,  however,  have  been 
granted  as  the  Ccmmiission  has  adopted  the  wise 
policy  of  proceeding  slowly  and  of  first  making  sure 
t^at  the  law  is  adequate  to  protect  the  public  interest. 
The  law  has  now  been  on  the  statute  books  nearly  a 
year  with  the  consequent  opportunity  for  study  and 
suggestion.  The  Commission  will  make  a  report  to 
the  Legislature  with  recommendations  for  needed 
amendments  to  perfect  the  law.  I  invite  careful  con- 
sideration of  those  recommendations  and  without  con- 
sidering them  now  in  detail  wish  to  emphasize  the 
importance  of  plainly  providing  for  the  regulation  of 
the  use  and  distribution  of  power  developed  under 
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Ucenee  from  the  State  and  of  rates,  service  and 
capitalization  of  licensees. 

The  State  shoald  grant  licenses  for  the  development 
of  power  for  general  distribution,  not  for  private  ose. 
With  a  general  distribution  assured,  with  the  power 
to  fix  rates  and  to  regulate  service,  capitalization  and 
seemed  debts  of  the  licensee  safe-guarded,  the  mazi- 
mmn  public  benefit  from  the  development  of  the  poten- 
tial water  power  within  the  State  will  unqnestionably 
be  secured  through  private  enterprise. 

The  public  should  be  assured  of  protection  and  the 
investment  of  capital  should  be  encouraged  by  the  like 
assurance  of  a  reasonable  return  on  actual  investment. 
The  statute  now  provides  for  granting  licenses  to 
municipalities.  I  think  it  might  well  provide  for  a 
preferential  right  in  municipalities  to  purchase  on  the 
terms  prescribed  by  public  authority  power  developed 
under  a  license  from  the  State.  Of  course,  such  a  pref- 
erential right  shoald  not  be  permitted  t«  interfere  with 
other  disposition,  if  not  exercised,  and  unless  exer- 
cised within  a  given  time  of  notice  of  the  quantity  of 
power  available  such  power  should  be  released  from 
soch  right  to  purchase.  I  trust  that  the  law  will  be 
perfected  at  this  session  of  the  Legislature  and  my 
hope  is  that  the  definite  establishment  of  a  settled 
policy,  just  alike  to  the  public  and  the  investor,  will 
stimulate  the  development  of  water  power,  which  is 
becoming  more  and  more  necessary  each  year. 

I  renew  my  recommendation  of  last  year  that  article 
7,  section  7,  of  the  State  Constitution  be  amended  so 
as  to  include  power  development  among  the  purposes 
for  which  the  specified  3  per  centum  of  forest  preserve 
lands  may  be  used,  without,  however,  increasing  the 
percentage  that  may  be  used  for  all  pur^ses.  Unless 
an  appropriate  resolution  be  passed  this  year,  a  delay 
of  from  one  to  two  years  will  result. 
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Tbe  snrpltu  waters  of  the  canal  present  a  different 
problem.  They  are  a  by-prodaci  Navigation  is  the 
primary  purpose  of  the  canaL  Any  nse  of  the  snrplus 
waters  mnst  be  entirely  subordinate  thereto.  That 
subordination  can  only  be  effectively  secnred,  in  my 
opinion,  if  the  development  of  power  from  the  sur- 
plus waters  and  the  maintenance  of  the  canal  for  navi- 
gation are  nnder  a  single  controL 

The  Water  Power  Act  provides  for  the  leasing  of 
snrplns  waters  by  the  "Water  Power  Commission  upon 
the  certificate  of  the  Superintendent  of  Public  Works 
and  the  act  theoretically  provides  for  a  complete  con- 
trol in  the  Superintendent  of  Public  Works  of  such 
waters.  But  past  experience  conclusively  proves  that 
such  control  will  not  be  effective  nnder  private  devel- 
opment. Theoretically  and  legally  the  private  power 
owner  would  get  only  sudi  water  as  was  not  needed  for 
navigation,  practically  the  needs  of  navigation  would 
often  be  subordinated  to  the  desire  for  power,  as  has 
been  proven  time  and  again.  The  files  of  the  Superin- 
tendent of  Public  Works  and  even  of  the  Executive 
Chamber  will  furnish  the  evidence  of  the  influence  and 
pressure  even  of  public  opinion  that  can  be  brought 
to  bear  illegally  to  secure  water  for  mill  owners  on 
the  canal  which  may  be  needed  for  navigation.  That 
exertion  of  influence  has  often  been  accompanied  by 
some  measure  of  success.  At  this  critical  period  it 
would  not  do  to  incur  any  risk  of  subordinating  navi- 
gation to  the  needs  of  power  users.  It  is  estimated 
that  40,000  horse  power  can  be  developed  from  the 
surplus  waters  of  the  canal.  It  would  be  better,  in 
my  judgment,  to  allow  it  to  run  to  waste,  than  to  incur 
the  risk  at  this  time  of  creating  any  influence  that 
might  militate  against  the  maximum  use  of  the  canal 
for  purpoeeB  of  navigation. 

If  the  State  can  lease  surplus  water  to  advantage,  I 
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can  perceive  no  reason  why  it  oannot  sell  at  the  bos-bar 
any  power  that  it  may  develop.  By  that  means 
alone  can  the  available  power  be  developed  without 
incarring  great  risk  of  subjecting  the  use  of  oanal 
waters  to  inflnences  that  might  prove  detrimental  to 
navigation. 

The  canal  is  a  public  enterprise,  constructed  and 
maintained  by  the  State.  I  am  unable  to  perceive  why 
the  State  should  not  complete  its  ondertaking  and 
develop  the  by-product  of  its  navigation  project. 

The  complete  public  development  of  the  State's 
property,  already  partly  developed,  shonid  arouse  no 
misgivings  in  any  quarter,  if  that  be  the  logical  course 
to  pursue. 

I  am  advised  that  at  Visscher's  Ferry  and  Crescent 
Dam  10,000  continuous  horse  power  may  be  developed, 
with  a  maximum  of  16,000  horse  power,  by  the 
installation  of  suitable  power  plants.  I  do  not  think 
that  power  ahonld  be  allowed  to  go  to  waste  any 
longer.  That  is  the  obvious  place  to  begin  the  devel- 
opment of  the  surplus  waters  of  the  canal.  Private 
development  involves  the  risk  that  the  needs  of  navi- 
gation may  be  subordinated  to  selfish  interest. 

The  other  alternative  is  for  the  State  to  complete 
what  it  has  begun. 

I  therefore  recommend  the  passage  of  an  act  author^ 
iring  the  Superintendent  of  Public  Works  to  develop 
the  use  for  power  purposes  of  the  surplus  waters  of 
the  oanal  where  practicable,  snch  power  to  be  sold  at 
public  letting,  and  I  recommend  an  appropriation  of 
$1,000,000  to  start  at  onoe  the  development  at  Crescent 
Dam  and  Vissdiers'  Ferry. 

Taxation 

With  the  task  of  reducing  the  expenditures  of  the 

State  government  to  a  point  where  its  revenues  may 
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be  expected  to  keep  pace  with  its  expenditures  near- 
ing  completion,  we  shonid  now  seriously  address  our- 
selves to  the  problem  of  removing  the  inequalities  and 
injustices  of  our  tax  laws  by  a  careful  revision  of 
them.  This  is  a  task  which  must  be  approadied  with 
caution  and  worked  out  by  degrees  so  as  to  produce 
no  serious  derangement  of  the  State's  revenues.  A 
committee  of  the  Legislature  and  the  Tax  Commission 
have  been  carefully  considering  this  subject  during 
the  past  year.  The  committee  is  about  to  report  to  the 
Legislature.  That  report  shows  that  the  subject  has 
been  comprehensively,  intelligently  and  carefully 
studied.  It  may  not  be  practicable  at  this  session  to 
act  upon  all  of  the  recommendations  of  the  committee, 
and  indeed,  in  dealing  with  a  subject  of  such  impor- 
tance, it  will  be  wise  to  give  ample  -time  for  the  most 
thorough  consideration.  We  are  not  confronted  with 
the  necessity  of  seeking  new  revenues.  The  constrac^ 
tion  of  a  just  and  equitable  tax  system  is  our  problem. 
The  report  paves  the  way  for  such  a  piece  of  construc- 
tive work,  which  I  trust  will  be  accomplished  as  soon 
as  the  subject  has  received  the  consideration  which 
its  importance  and  intricacy  demand. 

Cost  of  Local  Governments 
Although  the  direct  State  tax  was  reduced  this  year 
$12,802,815.94,  there  was  in  many  counties  little  net 
reduction  in  taxation  and  in  some  comities  there  were 
actual  increases,  the  saving  effected  by  the  State 
administration  being  in  whole  or  in  part  absorbed  by 
the  increased  cost  of  local  governments.  The  great 
burden  from  direct  tax  resting  upon  real  estate  results 
from  the  cost  of  local,  county,  town  and  municipal 
governments  and  that  cost  has  been  increasing  at  a 
time  when  it  has  been  demonstrated  to  he  practicable 
to  reduce  the  cost  of  government.    The  demand  for 
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a  change  in  methods  of  local  administration  led  to  the 
adoption  of  a  constitutional  amendment  at  the  last 
election  relating  to  only  two  countieB  in  the  State.  It 
may  be  that  the  need  was  greatest  in  t^ose  two  conn- 
ties  becanse  of  developments  incident  to  their  proxim- 
ity to  the  city  of  New  York,  bnt  I  have  no  donbt  that 
there  is  some  need,  thongh  possibly  of  varying  degree, 
in  every  county  in  the  State.  I  recommend  that  pro- 
vision be  made  for  an  inquiry  into  the  causes  of  the 
excessive  cost  of  local  governments  and  the  remedies 
therefor.  The  joint  committee  on  taxation  is  well 
organized  to  conduct  soch  an  inquiry. 

Local  Leqisution  Atfbotino  the  City  or  Nbw  Tosk 

The  New  York  Charter  Commission  recently 
appointed  by  me  is  now  engaged  in  the  work  of  revis- 
ing the  charter  of  the  city  of  New  York.  I  hope  that 
it  will  be  able  to  report  to  the  present  Legislature  in 
which  case  I  shall  convene  it  in  extraordinary  session. 
In  view  of  that  work  I  recommend  that,  except  to  pro- 
vide for  emergencies,  all  proposed  local  legislation 
affecting  the  city  of  New  York  be  held  for  con- 
sideration together  with  the  report  of  the  Charter 
Commission. 

Election  Law 

Our  election  machinery  is  unduly  cumbersome  and 
expensive.  A  committee  of  the  Legislature  has  been 
studying  the  subject  of  simplification  and  I  under- 
stand will  be  able  to  report  a  bill  to  the  present  Legis- 
lature.   I  recommend  its  serious  consideration. 

There  are  two  matters  in  connection  with  the  Elec- 
tion Law  to  which  I  desire  specifically  to  call  attention. 

(1)  Women  should  be  admitted  to  equal  partidpa- 
tion  with  men  in  party  management  and  I  am  con- 
vinced that  the  only  practical  way  at  present  to  secure 
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that  result  is  to  provide  for  the  selection  of  two  mem- 
bers of  the  political  committees  from  each  district 
That  will  give  the  voters  of  each  district  an  oppor- 
tunity, if  they  desire  to  do  so,  to  elect  a  man  and  a 
woman.  Doubtless  there  are  objections  to  having  two 
committeemen  from  a  district,  but  in  my  jnc^piient 
those  objections  are  outweighed  by  the  importance  of 
securing  proper  representation  of  the  women  oa 
political  committees.  I,  therefore,  recommend  that 
provision  be  made  by  law  for  the  election  of  two  com- 
mitteemen of  the  various  political  parties  from  each 
district.  The  unit  of  representation  should,  in  my 
judgment,  be  left  to  the  party  organization  of  each 
party  to  determine. 

(2)  Gross  frauds  are  reported  each  year  both  in 
registration  and  in  the  canvass  of  the  votes.  The  one 
effective  way  to  prevent  frauds  in  the  canvass  of  the 
votes  is  by  the  installation  of  voting  machines,  which 
are  no  longer  an  experiment. 

I  recommend  that  the  use  of  voting  machines  be 
made  obligatory  in  first  and  second  class  cities,  and 
that  effective  provision  be  made  for  their  gradual 
installation.  Such  a  law  applicable  to  first  class  cities 
was  passed  last  year,  but  it  was  found  to  be  defective. 
I  also  recommend  that  the  Attorney-General  be' given 
power  to  appoint  additional  deputies  within  thirty 
days  prior  to  election  each  year,  with  power  to  inves- 
tigate illegal  registration  and  voting.  There  ^ould 
be  ample  provision  for  the  detection  of  election  frauds 
and  the  speedy  prosecution  of  offenders.  The  State 
should  omit  no  precaution  to  guard  the  purity  of  the 
baUot. 

iNSTirnxioNS 

The  institutional  problem  of  the  State  has  grown 
to  very  large  proportions.    There  are  three  groups 
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which  present  serioas  problems,  each  pecaliar  to  itBelf ; 
t.  e.,  the  State  hospitals,  the  penal  institntions  and  the 
institntions  for  the  mental  defectives. 

(a)  InsMie  Hospitals 

There  can  be  bat  little  criticism  of  the  caatodial  care 
of  the  inmates  in  the  State  hospitals.  They  are  well  . 
housed,  clothed  and  fed.  The  curative  side  of  the 
problem  is  the  one  demanding  the  most  intensive  stady 
and  effort,  and  I  am  glad  to  say  that  the  problem  is 
receiving  the  earnest  study  of  our  exceptionally  com- 
petent corps  of  hospital  superintendents  who,  I  am 
assured,  will  receive  the  earnest  co-operation  of  the 
Hospital  Commission.  The  effort  should  be  to  increase 
the  number  of  discharged  and  paroled  patients.  I 
recommend  that  provision  be  made  for  an  adequate 
field  force  and  for  the  employment  by  the  Hospital 
Commission  of  an  expert  alienist  as  consultant  to  visit 
the  hospitals,  to  compare  methods  and  to  advise. 

The  increase  in  number  of  patients  exclusive  of 
paroles  was  1,337  this  year  as  compared  with  an 
increase  of  only  209  last  year.  There  mnat,  there- 
fore, be  no  abatement  in  the  construction  program. 
Provision  should  be  made  to  continue  the  construction 
work  at  Marcy  and  to  open  the  buildings  there  nearing 
completion,  and  to  continue  the  building  program 
under  way  at  the  other  hospitals.  I  think  provision 
must  be  made  for  an  additional  hospital  in  the  metro- 
politan district.  The  State  now  owns  a  site  at  Creed- 
more  suitable  for  such  a  hospital.  The  proposal  to 
construct  a  military  hospital  there  to  be  leased  to  the 
Federal  government  failed  because  of  the  refusal  of 
Congress  to  authorize  the  lease. 

There  are  within  the  metropolitan  district  530  ex- 
service  men  in  the  State  hospitals,  excluding  paroles. 
The  Federal  government  makes  compensation  for  the 
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care  of  257  of  them.  There  are  at  Kings  Park  two 
unitB  admirably  suited  for  the  care  and  treatment  of 
the  ex-service  men.  One  hondred  and  seventy-two  are 
now  being  cared  for  in  one  of  such  unitB.  There  is 
Hearing  completion  at  Kings  Park  a  reception  hos- 
pital whi<di  is  believed  to  embody  the  last  word  in 
modern  psychiatry.  It  is  demrable,  if  possible,  to 
assemble  the  ex-service  men  from  the  metropolitan 
district  at  one  place,  so  that  the  assistance  in  thera- 
peatic  work  and  occupational  training  which  the  Fed- 
eral government  is  willing  to  render  may  be  utilized 
to  the  maximum.  I  am  advised  by  the  officers  of  tho 
State  Department  of  the  American  Legion  that  the 
executive  committee  of  that  organization,  after  a 
thorough  investigation,  approves  of  the  bringing 
together,  if  possible,  of  the  ex-service  men  in  the 
metropolitan  district  at  Kings  Park  hospital  and  at 
my  request  the  Hospital  CommisBion  now  has  under 
consideration  the  method  of  effecting  the  necessary 
transfers  to  make  that  possible.  The  site  at  Creed- 
more  may  thus  be  utilized  for  a  general  State  hospital, 
and  I  recommend  that  chapter  958  of  the  Laws  of  1920 
be  amended  so  as  to  authorize  that  to  be  done. 

(6)  Prisons 

The  prison  industries  represent  the  most  difficult 
problem  of  prison  management  and  the  whole  problem 
of  prison  discipline  is  involved  in  it.  The  prison 
industries  are  not  now  in  a  satisfactory  condition.  The 
first  essential  is  to  secure  the  most  competent  indus- 
trial management  possible.  In  place  of  the  present 
position  of  industrial  agent,  now  vacant,  I  recommend 
the  creation  of  the  position  of  industrial  manager 
under  the  Superintendent  of  Prisons.  The  State  can- 
not compete  with  private  industry  in  salaries,  bat  I 
recommend  that  the  salary  be  made  as  adequate  as  a 
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due  relation  to  otiier  salaries  paid  by  the  State  will 
admit.  I  also  recommend  that  a  lump  appropriation 
for  the  subordinate  industrial  positions  in  all  of  the 
prisons,  finch  as  shop  superintendents,  assistants  and 
Foremen,  be  made  so  that  the  manager  may  have  as 
free  a  hand  as  possible  in  creating  an  effective  organi- 
zation. Capacity  is  more  important  than  numbers. 
Sach  an  organization  sbonld  not  be  subject  to  the 
shifts  of  political  fortune  or  be  selected  for  political 
reasons. 

The  prisons  are  limited  for  their  market  to  the 
needs  of  the  State,  its  political  subdivisions  and  munic- 
ipalities. The  standardization  of  commodities  used 
by  the  State  and  the  consolidation  of  State  require- 
ments as  is  recoounended  under  the  plan  for  cHitral 
purchasing,  together  with  a  survey  of  the  require- 
ments of  the  municipalities  and  political  subdivisions 
of  the  State,  should  make  it  possible  to  determine 
exactly  what  can  be  manufactured  to  best  advantage 
in  the  State  prisons,  and  when  that  knowledge  is 
obtained  the  prison  shops  should  be  properly  equipped 
most  efficiently  to  manufacture  whatever  appears  to 
be  most  practical.  The  next  step  in  my  judgment  will 
be  to  devise  some  plan  to  encourage  faithful  and  effi- 
cient work.  There  is  now  little  or  no  incentive  for  sudL 
work  except  the  fear  of  punishment,  and  the  so-called 
compensation  now  paid  the  prisoners  merely  serves  to 
create  dissatisfaction. 

I  believe  that  it  is  possible,  though  it  may  be  diffi- 
cult, to  put  the  prison  industries  on  an  industrial  basis 
and  to  compensate  the  prisoners  for  their  labor.  Com- 
pensation should,  of  course,  be  measured  by  the  work 
actually  done  and  a  deduction  should  be  made  for  the 
cost  of  maintenance  and  for  any  fines  imposed  to 
enforce  discipline.  Any  surplus  should  be  saved  for 
the  prisoner   on   his   discharge   or   transmitted   to 
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dependents.  The  snccess  of  such  a  plant  will,  of 
.  course,  depend  in  the  last  analysis  upon  the  prison 
management.  I  believe  that  it  may  prove  to  be  more 
economical  in  the  end  to  the  State  and  that  it  may 
serve  to  create  self-respect  and  to  inculcate  habits  of 
obedience,  regularity  and  industry  in  the  inmates  of 
the  prisons.  Certainly  the  present  method  has  not 
succeeded.  I  recommend  tiie  passage  of  an  act  which 
will  enable  the  Prison  Superintendent  to  inaugurate 
such  a  system  at  a  suitable  time  upon  the  approval  of 
the  Governor. 

The  new  buildings  under  constraction  at  Sing  Sing 
are  nearing  completion,  but  no  provision  has  been 
made  for  a  prison  wall  which  is  indispensable  and 
which  I  am  advised  will  require  two  years  to  construct. 
I  recommend  that  provision  be  made  for  starting  thac 
work  at  once  and  I  am  advised  that  it  can  be  done  with 
inmate  labor. 

(c)  Institutions  for  Mental  Befectives 

There  are  certain  classes  of  mental  defectives  who 
have  to  be  cared  for  in  institutions.  Provision  was 
made  last  year  for  the  segregation  at  Napanoch  of  the 
criminal  type.  There  are,  of  course,  niany  others  of 
varying  types  which  have  to  be  segregated  in  institu- 
tions, but  I  am  convinced  that  the  great  problem  is  to 
avoid  as  far  as  possible  institutionalizing  the  feeble- 
minded. Under  the  present  method  many  of  them 
graduate  from  the  schools  into  institutions  for  juvenile 
delinquents,  from  them  to  the  reformatories  and  from 
them  to  the  prisons,  whilst  others  find  their  way  into 
other  institutions.  I  am  advised  that  impressions 
made  on  mental  defectives  are  remarkably  lasting.  The 
problem  is  to  make  the  right  instead  of  the  wrong 
impression,  to  develop  the  right  instead  of  the  wrong 
habits  and,  of  course,  the  time  to  do  that  is  during 
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childhood.  The  law  already  provides  for  special 
classes  for  backward  children  in  tiie  public  schools. 
The  development  of  these  classes  shonld  be  progressed 
and  special  courses  should  be  given  in  the  normal 
schools  for  the  training  of  teachers  for  anch  children. 
That  work  should  be  supplemented  by  effective  field 
work,  home  visitation  and  supervision  so  as  to  direct 
those  mentally  deficient  into  suitable  homes  and  useful 
employment  rather  than  into  reformatories,  prisons 
and  institutions  for  mental  defectives. 

I  recommend  that  adequate  provision  be  made  for 
continuing  the  development  of  the  clinical  and  field 
work  inaugurated  by  the  Commission  for  Mental 
Defectives. 

The  colony  system  as  adjuncts  to  the  institutions 
for  mental  defectives  has  proved  successful  both  eco- 
nomically and  as  a  means  of  helping  mental  defectives 
to  lead  more  useful  lives.  I  recommend  that  provision 
be  made  for  continuing  that  work.  The  population  of 
the  present  institutions  is  4,723.  I  am  advised  that 
our  institutional  capacity  will  probably  have  to  be 
increased  to  10,000.  The  construction  work  at  Letch- 
worth  Village  should  be  progressed,  and  considera- 
tion shonld  be  given  to  the  selection  of  a  site  for  one 
other  institution  for  feeble-minded  which  should  be 
accessible  to  the  metropolitan  district. 

PowEB  AND  Heating  Plants 
I  believe  that  economies  can  be  effected  in  the  oper- 
ation of  the  State's  power  and  heating  plants,  which 
in  the  aggregate  have  a  large  consumption  of  coal.  I 
recommend  that  an  efficiency  engineer  be  employed  to 
visit  and  supervise  the  operation  and  equipment  of 
those  plants.  He  might  appropriately  be  attached  to 
the  office  of  the  State  Engineer. 
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Child  Wblfabb 

A  commiesion  was  appointed  two  years  ago  to  revise 
the  laws  relating  to  children.  I  nnderetand  that  com-  ' 
mission  is  now  at  work  on  the  problem  and  that  whilst 
it  may  not  be  ready  to  submit  a  final  report  at  this 
session  of  the  Legislature  it  will  be  prepared  to  snb- 
mit  certain  recommendations. 

The  adoption  of  Constitutional  Amendment  Number 
5  submitted  at  the  last  election  authorizing  the  estab- 
lishing of  children's  courts  and  courts  of  domestic 
relations  paves  the  way  for  an  immediate  reform  about 
which  there  can  be  little  controversy. 

There  are  4,166  judicial  oflScers  including  3,736  jus- 
tices of  the  peace  in  the  State  with  power  to  commit 
children  as  public  charges.  The  vote  on  said  amend- 
ment was  an  expression  of  public  disapproval  of  the 
present  system  or  lack  of  system  of  dealing  with 
neglected  and  delinquent  children.  Juvenile  delin- 
quency sbould  be  dealt  with  in  accordance  with  the 
condition  and  needs  of  the  child,  not  under  the  penal 
law  or  in  accordance  with  the  rules  of  criminal 
procedure. 

I  recommend  the  passage  of  a  permissive  law  estab- 
lishing in  all  counties  outside  Greater  New  York,  in 
which  the- county  judge  and  board  of  supervisors  so 
determine,  a  children's  court  to  have  jurisdiction  of 
all  cases  of  neglected  and  delinquent  children,  the 
judge  of  the  court  to  be  the  county  judge  or  if  he  and 
the  board  of  supervisors  so  determine  a  Judge  of  the 
children's  court  to  be  elected  in  the  same  manner  as 
the  county  judge  is  elected. 

Our  laws  dealing  with  dependent  children  are  in  an 
equally  chaotic  condition.  There  are  1,238  town, 
county  and  city  officials  having  jurisdiction  over  chil- 
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dreu.  More  than  20,000  children  come  in  one  way  or 
another  nnder  the  jurisdiction  of  the  poor  law  officials 
each  year.  The  powers  and  duties  of  such  officials  are 
not  clearly  defined. 

I  recommend  the  passage  of  a  permissive  act  author- 
izing: the  establishment  in  each  county  of  a  county 
board  of  child  welfare  with  clearly  defined  powers  and 
duties,  having  sole  jurisdiction  to  deal  with  cases  of 
dependency.  Naturally  there  will  he  transferred  to 
such  a  board,  if  established,  the  powers  now  exercised 
by  so-called  child  welfare  boards  having  jurisdiction 
over  mothers'  allowances. 

Those  two  measures,  if  carefully  drawn,  should  be 
reasonably  free  from  controversy  and  it  appears  to  be 
practicable  to  enact  them  at  this  session. 

There  are  other  obsolete  or  anomalous  provisions  of 
our  complex  laws  relating  to  children  bo  obviously 
needing  correction  that  there  should  be  little  contro^ 
versy  over  their  remedy  and  I  recommend  that  the 
changes  plainly  needed  be  made  at  this  session  and 
that  further  revision  be  postponed  until  the  final  report 
of  the  commission. 

I  deplore  paternalistic  tendencies  which  snbstitotea 
dependence  upon  the  State  for  the  self-dependence  and 
self-reliance  of  the  citizen,  but  it  is  one  of  the  highest 
functions  of  the  State  to  safeguard  childhood  and  to 
protect  the  puhlio  health  and  the  proper  discharge  of 
that  function  is  not  paternalistic.  However,  in  deal- 
ing with  the  problem  of  child  welfare,  two  propo- 
eitions  must  be  observed.  The  State  cannot  take  the 
place  of  the  home  and  should  not  impair  home  influ- 
ence. The  primary  obligation  to  support,  care  for 
and  rear  children  rests  upon  the  parents  and  the  State 
should  do  nothing  to  lessen  that  obligation.  However, 
the  State  is  concerned  with,  and  self-preservation 
requires  it  to  take,  all  legitimate  measures  to  promote 
3 
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the  physical,  mentAl  and  moral  welfare  of  ohildren. 
It  should  certainly  adopt  all  practicable  measures  to 
remove  remediable  physical  and  mental  handicaps. 

The  State  now  properly  undertakes  to  provide  for 
the  education  of  the  blind  and  deaf  in  special  institu- 
tions established  for  that  purpose,  but  by  reason  of  a 
peculiar  state  of  the  law  deaf  children  between  five 
and  twelve  years  of  age  can  only  be  committed  to  suoh 
institutions  as  county  charges  by  local  poor  law  offi- 
cials. Many  officials  are  slow  to  impose  charges  on 
their  counties.  Moreover,  it  should  not  be  necessary 
to  class  blind  or  deaf  children  as  paupers  to  enable 
them  to  be  educated  and  fitted  for  useful  work  as  well 
as  their  misfortune  permits.  I  recommend  that  that 
anomalous  state  of  the  law  be  corrected  and  that  in  the 
future  admissions  to  such  institutions  for  deaf,  as  well 
as  blind,  and  under,  as  well  as  over,  twelve  years  of 
age,  be  made  at  State  expense. 

Another  class  of  physically  handicapped  children 
requires  special  consideration.  There  are  many  crip- 
pled children  who  can  be  cured  or  greatly  improved, 
if  properly  treated  in  time.  This  is  being  demon- 
strated at  the  institution  at  West  Haverstraw  for  the 
treatment  of  crippled  children,  but  it  has  not  sufficient 
capacity  to  provide  for  all  seeking  treatment.  I  rec- 
ommend that  provision  be  made  for  its  enlai^ement. 
No  child  in  the  State  of  New  York  should  be  handi- 
capped by  a  remediable  physical  defect. 

The  law  now  provides  for  the  physical  inspection  of 
children  in  the  schools  under  the  supervision  of  the 
educational  authorities.  Much  of  that  work  as  now 
done  is  perfunctory.  There  should  be  more  efficient 
medical  inspection  and  better  oo-ordination  between 
the  work  of  inspection  and  that  of  other  health  activi- 
ties, so  as  to  assure  the  correction  of  defects  discov- 
ered.    It  has  been  a  debated  question  whether  the 
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inspection  work  should  be  under  the  supervision  of  the 
Department  of  Education  as  now,  or  under  the  Depart* 
ment  of  Health,  whidi  supervises  other  health  aotivi- 
tiee.  The  essential  thing  is  that  the  work  be  better 
co-ordinated.  I  have  requested  the  Commissioner  of 
Education  and  the  Commissioner  of  Health  to  confer 
on  ihe  subject  and  suggest  a  plan,  and  I  recommend 
the  enactment  of  such  legislation  as  at  least  will  bring 
about  a  better  co-ordination  of  efEort. 

Congress  has  passed  the  so-called  "  Sheppard- 
Towner  Act  "  '*  To  Promote  the  Welfare  and  Hygiene 
of  Maternity  and  Infancy."  The  benefits  of  the  act 
may  be  accepted  for  the  State  either  by  the  Governor 
or  the  Legislature.  Those  benefits  are  $10,000  for  the 
year  ending  June  30, 1922,  and  $5,000  each  year  there- 
after for  five  years;  also  $710,000  annually  for  five 
years  to  be  divided  among  the  States  in  proportion  to 
population  and  to  be  matched  by  the  States  accepting 
the  benefits.  The  State  of  New  York  would  receive, 
ander  the  latter  provision,  approximately  $75,000  per 
year.  In  case  the  State  accepts  the  benefits  of  the  act, 
the  Division  of  Child  Welfare  in  the  Department  of 
Health  is  the  proper  agency  to  supervise  the  work. 
The  moneys  contributed  by  the  State  and  Federal  gov- 
ernment should  not  be  consumed  by  overhead  or 
administrative  expenses,  as  will  be  the  tendency,  but 
should  be  turned  over  to  local  agencies  which  alone 
can  do  effective  work. 

I  submit  to  the  Legislature  the  question  of  accepting 
the  benefits  of  the  act,  and  if  accepted,  the  method  to 
be  adopted  to  carry  it  out. 

Bubal  Schools 

No  more  important  educational  problem  exists  in 

the  State  than  that  suggested  by  the  present  condition 
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of  the  mral  schoola.  The  State  has  gradn-ally 
increased  the  amount  of  its  contribntiona  to  the  Bap- 
port  of  oonunon  schools,  but  the  mral  schools  have  not 
improved.  The  cost  of  maintaining  inefBcient  schools 
is  now  an  excessive  bnrden  in  many  districts  even  with 
the  increased  State  aid.  The  variation  in  the  tax  rate 
among  the  rnral  schools  is  so  great  as  of  itself  to  estab- 
lish the  need  of  a  reform.  All  competent  to  speak  upon 
the  subject  agree  that  there  should  be  a  different  unit 
both  for  purposes  of  taxation  and  administration.  An 
act  was  passed  in  1917  to  establish  a  township  system, 
but  the  attempt  was  unfortunately  inaugurated  and 
produced  conditions  which  led  to  Qie  repeal  of  Qie  act 
the  next  year.  Any  change  now  made  to  be  successful 
must  have  back  of  it  the  support  of  those  immediately 
and  vitally  concerned  in  the  rural  school  problem. 
No  new  system  imposed  upon  the  rural  population  of 
the  State  from  Albany  will  be  likely  to  succeed.  For- 
tunately a  joint  committee  on  rural  schools  composed 
largely  of  representatives  of  farm  organizations  has 
been  studying  the  problem  for  nearly  two  years.  I 
understand  that  that  oommittee  is  about  ready  to 
report.  I  trust  that  it  will  be  able  to  reconunend  a 
definite  plan  of  improvement  and  I  urge  that  the  sub- 
ject receive  the  consideration  which  its  vast  import- 
ance demands.  It  is  unnecessary  to  emphasize  the 
importance  to  all  of  oar  people,  the  city  dwellers  and 
those  on  the  farm,  of  solving  our  rural  school  problem. 
The  modem  methods  of  communication  tend  to  make 
farm  life  more  attractive,  but  it  is  essential  to  the 
maintenance  or  the  proper  balance  between  our  mral 
and  urban  population  that  the  means  of  educating 
children  in  the  mral  communities  compare  more  favor- 
ably with  those  in  cities  and  villages. 
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Telephone  Investigation 
The  Public  Service  Commi&Bion  has  Qpon  its  own 
motion  entered  upon  a  State-wide  inquiry  of  the  busi- 
nesB  and  property  and  inter-company  relations  of  the 
New  York  Telephone  Company  for  the  purpose  of 
determining  the  facts  upon  which  to  base  a  rate  struc- 
tnre  for  the  different  localities  of  the  State.  The  vari- 
ous mimicipalities  of  the  State  for  the  past  two  years 
have  been  urging  such  a  course.  One  hundred  and 
fliirty-five  complaints  of  telephone  rates  have  been 
filed,  meet  of  them  more  than  two  years  ago,  but  hear- 
ings have  been  had  to  date  in  only  three  cases,  thns 
proving  Uie  necessity  of  the  inquiry  which  has  now 
been  inaugurated.  It  is  not  practicable  for  each  of  the 
mimicipalities  of  the  State  to  be  represented  at  this 
inquiry.  Moreover,  the  public  generally  both  within 
and  without  the  cities  and  villages  are  interested.  The 
inquiry  is  judicial  in  its  nature  as  the  Commission 
must  finally  decide  as  between  the  public  and  the  tele- 
phone company.  The  latter  will,  of  course,  be  repre- 
sented. I  think  the  public  should  also  he  represented 
by  counsel,  and  recommend  that  it  be  made  the  duty 
of  the  Attorney-General  to  represent  the  public  in  said 
proceeding.  I  am  advised  by  a  committee  represent- 
ing the  municipalities,  who  have  filed  the  complaints 
above  referred  to  with  the  Public  Service  Commission, 
that  that  course  will  be  satisfactory  to  them. 

PoBT  Development 
The  Legislature  will  have  no  more  important  sub- 
ject to  deal  with  at  this  session  than  that  presented  by 
the  report  of  the  Port  Authority  which  I  shall  pres- 
ently transmit  with  a  special  message. 

(Signed)    Nathan  L.  Milleb. 
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Mbssaoe  of  the  Gotebnob  Bequestiho  Fbohpt  Actiok 
IN  Belation  to  the  Bbpobt  of  the  Pobt  of  New 

.  TOBK  A0THOBITT 

(Transmitted  to  the  L^Iatnn,  Jannary  9,  1922) 

To  the  LegisUUure: 

The  report  of  the  Port  of  New  York  Authority  with 
a  "  comprehensive  plan  for  development  of  the  port 
district  "  has  been  transmitted  to  the  Legislature  as 
required  by  chapter  203  of  the  Laws  of  1921. 

ThG  approval  of  a  comprehensive  plan  by  the  Legis- 
latures of  the  two  States  is  by  chapter  154  of  the  Laws 
of  1921  and  the  compact  between  the  States  entered 
into  pursuant  thereto  made  a  condition  precedent  to 
the  exercise  by  the  Port  Authority  of  the  powers 
thereby  granted. 

This  subject  was  considered  by  the  New  York-New 
Jersey  Port  and  Harbor  Development  Commission 
for  four  years,  from  1917  to  1920  inclusive,  and  has 
been  before  the  Legislatures  of  the  two  States 
repeatedly  during  that  interval. 

The  Port  Authority  has  intensively  reviewed  the 
work  of  the  former  bi-State  commission,  has  con- 
ducted further  research  work,  has  conferred  with 
practically  every  agency,  public  or  private,  whose 
activities  bear  any  relation  to  the  subject,  with  every 
trade  and  civic  organization,  and  with  every  municipal 
authority,  willing  to  confer,  within  the  Port  District, 
and  haa  carefully  considered  every  plan  proposed, 
every  suggestion  made  and  every  criticism  offered. 

The  plan  now  submitted  is  the  result. 

It  is  not  perfect. 

No  plan  of  such  magnitude  ever  will  be  submitted 
perfect  in  all  its  details. 

Any  plan  will  be  found  upon  execution  to  require 
modification  from  time  to  time.    The  plan  itself  con- 
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templates  that.  The  statnte  of  the  two  States  and  the 
compact  between  them  pursuant  thereto  expressly 
provide  for  it.  The  act  approving  the  plan  should, 
like  the  plan  itself,  be  flexible  enough  to  admit  of 
needful  changes  from  time  to  time  as  the  necessity 
therefor  may  be  developed  in  its  actual  execution. 

The  inomediate  question  for  consideration,  the  ques- 
tion whose  answer  should  be  decisive  of  the  action 
now  to  be  taken  by  the  Legislatares  of  the  two  States, 
is  whetiier  the  plan  as  a  whole  is  based  on  sound 
fundamental  principles. 

I  am  persuaded  that  it  is  fundamentally  sound,  not 
alone  from  the  character  and  ability  of  the  men  who 
have  been  intensively  studying  it  for  five  years,  not 
alone  from  my  own  views  formed  after  a  considerable 
study  of  it,  but  also  beoanse  of  the  practically 
nnanimons  approval  of  its  general  principles  by  every 
(nvic  and  trade  organization  within  the  105  municipali- 
ties included  within  the  Port  District,  and  because 
after  ample  opportunity  for  the  widest  discussion  and 
the  most  general  consideration  of  it,  there  appears  lo 
be  general  approval  of  the  plan  and  opposition  only 
from  a  single  quarter  and  that  opposition  entirely  of  a 
destructive  character. 

The  statute  made  it  the  duty  of  the  Port  Authority 
to  confer  with  the  governing  bodies  of  all  the  munici- 
palities within  the  Port  District.  Pursuant  thereto, 
after  submitting  copies  of  the  report  of  the  bi-State 
Commission  to  such  bodies,  the  Port  Authority  invited 
each  of  them  to  conferences  and  requested  the  benefit 
of  their  critioisms,  suggestions  and  advice.  One  such 
governing  body  alone  declined  in  any  way  to 
cooperate,  and  that  was  the  city  administration  of  the 
City  of  New  York.  It  refused  even  to  confer  in  Spite 
of  the  fact  that  the  one  member  of  the  city  administra- 
tion, who  understood  the  subject,  the  Commissioner 
of  Docks,  had  been  a  member  of  the  bi-State  Com- 
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mission  and  had  signed  the  report  recommending  a 
compact  between  the  two  States  and  the  creation  of 
a  Port  District  and  a  Port  Aathority  with  adequate 
powers  for  the  comprehensive  development  of  the 
Port,  and  in  spite  of  the  farther  fact  tliat  the  Dem- 
ocratic State  Platform  in  1920  unequivocally  declared 
in  favor  of  a  compact  betwen  the  two  States  provid- 
ing "  for  the  creation  of  a  Port  District  and  a  Port 
Authority  with  adequate  powers  to  develop  the  Port 
comprehensively." 

All  agree  &at  there  is  immediate,  pressing,  critical 
need  of  the  comprehensive  improvement  of  port  and 
terminal  conditions  at  the  Port  of  New  York. 

The  present  facilities  have  been  developed  without 
plan,  largely  as  mere  expedients  and  in  such  fashion 
as  to  create  rather  than  to  relieve  congestion.  No 
one  disputes  that  they  are  inadequate  to  the  prompt 
handling  of  the  commerce  of  the  Port  and  unduly 
expensive.  The  resulting  burden  of  expense  and 
loss  falls  upon  the  conomeice  of  the  country,  upon  con- 
sumer and  producer  aUke,  for  New  Tork  is  the  great 
distributing,  receiving  and  manufacturing  center. 
That  burden  taxes  the  means  of  earning  a  living  and 
directly  adds  to  the  cost  of  living  of  the  eight  million 
inhabitants  of  the  Port  District.  Every  article  con- 
sumed or  manufactured  in  the  district,  every  article 
which  comes  to  or  passes  through  the  district  pays 
tribute.  Shipping  is  leaving  the  Port.  Commerce  is 
seeking  other  outlets  to  the  sea.  But  incapable  itself 
of  affording  any  relief,  the  New  York  City  adminis- 
tration not  only  refuses  to  cooperate  but  for  partisan 
reasons  attempts  to  obstruct  any  constructive  effort 
to  solve  a  problem,  which  is  difficult  enough  at  best 
and  in  the  solution  of  which  politics  should  play  no 
part  whatsoever.  Its  obstructive  tactics  prevented 
action  on  the  report  of  the  bi-State  Commission  in 
1919.  Again  similar  tactics  prevented  the  making 
of  a  compact  between  the  two  states  in  1920.    Those 
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tactics  did  not  prevail  with  the  Legislature  of  1921. 
They  have  now  taken  on  a  new  form  for  which  an 
opportunity  was  presented  hy  chapter  700  of  the  Laws 
of  1921,  which  provided  for  the  construction  of  a 
freight  and  passenger  tunnel  between  the  boroughs 
of  Richmond  and  Brooklyn.  I  signed  that  bill,  though 
conscious  of  its  defects,  in  the  hope  that  it  might 
stimnlate  study  which  would  lead  to  the  construc- 
tion of  the  long  discussed  and  sadly  needed  Staten 
Island  tunnel,  and  in  the  further  hope,  though  I  can- 
not say  in  the  expectation,  that  the  city  administi-a- 
tion  would  confer  and  cooperate  with  the  Port  Author- 
ity, if  not  with  the  Transit  Commission,  and  that  a 
plan  would  be  devised  so  as  to  bring  the  tunnel 
project  "  into  proper  relation  to  the  two  great  prob- 
lems of  development  of  port  and  transit  facilities." 
Bat  the  city  administration  used  the  authority  con- 
ferred by  the  act  not  to  construct  the  Staten  Island 
tonnel,  not  to  prepare  for  the  construction  of  a  tunnel, 
either  freight  or  passenger,  not  even  to  discover  the 
defects  in  the  bill  with  the  view  to  have  them  remedied, 
but  solely  to  prepare  a  plan  for  port  development, 
which  is  obviously  brought  forward  for  no  other  pur- 
pose than  to  frustrate  the  work  of  the  port  authority 
and  if  possible  prevent  the  adoption  of  ita  plan.  The 
bad  faith  of  this  new  proposal  is  sufiSciently  disclosed 
by  the  fact  that  as  reported  it  involves  an  issue  of 
the  corporate  stock  of  the  city  to  an  estimated  amount 
of  $225,000,000,  which  is  much  beyond  the  borrowing 
capacity  of  the  city  and  will  continue  indefinitely 
beyond  its  borrowing  capacity  unless  provision  is 
made  to  release  the  credit  of  the  city  now  frozen  in 
nnprodnctive  subway  bonds.  It  is  reported  that  an 
appeal  is  to  be  made  to  the  Legislature  to  authorize 
such  an  issue  of  corporate  stock.  I  have  to  assume 
that  those  making  the  appeal  know  that  all  the  Legis- 
lature can  do  in  the  way  of  increasing  the  debt  limit  is 
to  submit  a  proposed  constitutional  amendment  to  the 
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people,  which  will  require  at  least  two  years,  even 
snpposiDg  that  any  one  of  sense  would  look  with  favor 
npon  a  proposal  to  increase  the  debt  limit. 

The  chief  engineer  of  the  city  urges  the  pressing 
necessity  of  port  improvement  and  suggests  as  a  sub- 
stitute for  the  port  authority  already  created  by  the 
compact  between  the  two  states  that  a  new  state  Be 
organized  comprising  the  105  mnnicipalities  within  the 
port  district.  Meanwhile  it  is  proposed  by  the  New 
York  City  administration  that  it  is  a  suitable  agency 
to  undertake  the  development  of  port  facilities  in  a 
district  comprising  parts  of  two  states  and  104  munici- 
palities besides  the  City  of  New  York,  and  to  coordi- 
nate the  terminal  facilities  of  the  trunk  railroads  moat 
of  which  terminate  in  the  State  of  New  Jersey. 

Last  year  the  bill  authorizing  the  compact  between 
the  two  states  was  opposed  by  the  city  administration 
on  the  ground  that  it  violated  home  mile.  After  its 
passage  and  when  the  question  of  its  approval  by 
Congress  was  pending,  the  city's  opposition  to  such 
approval  was  put  upon  Uie  ground  that  the  compuot 
was  an  interference  with  the  federal  power  to  regulate 
interstate  commerce. 

The  truth  is  that  no  power,  no  right,  no  property  of 
the  city  is  to  be  interfered  with,  and  the  powers  of  the 
Port  Authority  are  such  that  they  could  not  be  exer- 
cised by  the  local  administration  of  one  of  the  mnnici- 
palities involved  even  assuming  that  such  agency  were 
otherwise  suited  or  had  the  capacity  to  undertake  the 
task. 

The  power  of  each  municipality  to  develop  its  own 
water  front  is  expressly  preserved. 

There  ia  no  power  in  the  Port  Authority  to  pledge 
the  credit  either  of  the  municipalities  or  of  the  State. 
Any  plan  which  it  presents  will  have  to  be  financed  on 
its  own  merits. 

The  Port  Authority  has  already  been  constituted. 
The    compact    creating    it    has    been    unanimously 
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approved  by  Congreas.  It  is  the  one  existing  agency 
having  the  power,  the  capacity,  the  pnblic  confidence, 
the  necessary  contacts  with  other  agencies,  mnnicipal, 
state  and  national,  and  the  knowledge  of  the  problem 
required  for  the  inanguration  of  prompt  measnreB  of 
relief. 

Obviously  the  first  thing  to  do  is  to  bring  about  a 
better  coordination  and  unification  of  existing  facili- 
ties so  as  to  secure  a  maximum  of  efficiency  at  a  mini- 
mum of  expense  and  delay.  The  report  discloses  that 
much  can  be  done  in  that  respect.  That  work  needs  to 
be  begun  now,  not  next  year  or  the  year  after  or  some 
indefinite  time  in  the  future.  The  approval  of  the  plan 
is  essential  to  the  first  step. 

The  Port  of  New  York  with  its  bays  and  rivers,  its 
800  miles  of  water  front,,  much  of  it  still  undeveloped, 
offers  unrivaled  natural  advantages  capable  of  ahnost 
limitless  development  to  handle  not  only  the  vast  com- 
merce which  now  originates  in,  comes  to  or  passes 
through  the  port,  bat  the  natural  increase  of  that  com- 
merce as  well 

The  question  now  is  whether  those  unrivaled  advan- 
tages shall  longer  be  handicapped  by  obsolete  and  in- 
adequate me&ods  and  facilities. 

The  subject  has  been  debated  for  years.  Congress 
is  watching,  the  rest  of  the  country  is  watching,  to 
see  whether  the  measures  which  have  been  promised 
to  relieve  the  commerce  of  the  country  are  really  going 
to  he  taken. 

The  time  has  now  come  for  action.  Further  delay 
will  be  notice  to  the  country  not  to  rely  on  the 
promised  measures  of  relief,  and  will  accelerate  the 
drift  away  from  the  Port  of  New  York  and  the  effort 
to  commit  the  Federal  government  to  a  vast  expendi- 
ture for  another  outlet  to  the  sea. 

I  submit  the  matter  to  the  Legislature  trusting  that 
prompt  action  will  be  taken. 

(Signed)         Nathan  L.  Millbb.         , 

.i._iOOgIe 


State  Defabtmbnt  Bbfobtb 


Public  Service  Commisuon 


In  the  Matter  of  the  Petition  of  Long  Island  Lighting 
Company  for  Authority  under  the  Public  Service 
Commission  Law  to  Establish  and  Charge  Increased 
Maximum  Rates  for  Gas  in  the  Villages  of  Babylon, 
Brightwaters,  Amityville  and  Farmingdale  and  the 
Towna  of  Islip,  Babylon,  Oyster  Bay  and  Hunting- 
ton, Long  Island,  State  of  New  York 

Case  No.  8188 

(Public   Service  CommisBion,   November  23,  1921) 

Qftf  Gompaaies  —  rates  —  fruichiBe  llmitatloiui  —  Taliutlon  —  d«- 
preciation  —  vorking  capital  —  golnc  valne  —  temporary  nta 
nnder  Lan  of  1921,  chapter  134. 

Franchise  limitations.  Local  franchises  or  consents  are  con- 
tracts to  be  maintained  for  public  benefit.  The  State,  actii^ 
b;  the  Commission,  may  dissolve  the  Umitstion  of  rates  pre- 
scribed in  local  franchises  or  contracts  and  increase  tiie  rates 
when  evidence  shows  that  safe  and  suRicieDt  service  to  the 
public  requires  that  the  limitation  should  be  displaced  for  the 
time  in  the  public  interest.    (P.  50.) 

Valwttion.  The  cost  to  reproduce  the  entire  physical  prop- 
erty new  at  1921  or  at  war  time  prices  is  properly  to  be  re- 
garded in  determining  fair  value  but  is  not  a  neceesair  con- 
trolling dement  in  the  present  valuing  of  the  property  where 
it  does  not  appear  that  such  property  would  be  constructed 
at  the  present  time  and  at  present  prices  and  under  present 
circumstances  by  a  reasonably  prudent  investor.     (Pp.  64,  56.) 

The  h^h  prices  for  all  material  and  labor  must  be  allowed 
for  current  operating  costs  and  for  current  construction  of 
additions  to  the  physical  property  made  since  the  war  condi- 
tions b^an  to  prevail.     (P.  64.) 

Depredation.  Accrued  depreciation  is  to  be  deducted  in 
finding  fair  value  for  rate  purposes.  Annual  depreciation  as 
it  accrues  in  the  operation  of  the  properties  is  to  be  provided 
for  in  the  rate.  The  value  of  an  item  of  physical  property 
in  an  operating  plant  is  measured  not  by  the  item  being  100 
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per  eent  efficient  in  its  service  but  by  its  power  to  go  on  being 
100  per  cent  efficient  in  its  aervice.  This  value  is  the  basis 
mstaining  the  securities  outstanding  and  must  be  keep  up  by 
a  reserve  to  provide  for  replacement  when  the  exhaustion  of 
the  power  to  serve  is  complete.     (Pp.  57,  58.) 

Working  capital.  This  is  allowed  to  provide  for  payrolls 
sad  materials  aod  supplies  used  in  producing  and  distributing 
gas  in  advance  of  the  collection  of  accounts  for  service  given. 
The  amount  is  represented  by  the  operating  expenses  daring 
that  period  plus  materials  and  supplies  necessary  to  be  earned 
in  stock.     (Pp.  60,  61.) 

Going  value.  Going  value  for  rate  purposes  is  the  amount 
equal  to  the  deficiency  of  net  earnings  below  a  fair  return  on 
the  actual  investment  due  solely  to  the  time  and  ezpenditores 
reasonably  necesary  and  proper  to  the  development  of  the 
business  and  property  to  its  present  stage  and  not  comprised 
in  the  valuation  of  the  physical  property.  The  best  evidence 
is  proof  of  the  actual  facts  from  the  company's  own  books  and 
records.  If  these  are  shown  to  be  lost  or  defective,  then  opinion 
evidence  may  be  received,  otherwise  not.     (Pp.  63,  64.) 

Wartime  losses.  Deficiencies  in  revenues  to  cover  reasonable 
operating  expenses;  provision  for  depreciation  and  fixed 
ehaiges,  existing  through  no  fault  of  the  company  and  due  to 
war  conditions  which  could  not  in  their  nature  be  foreseen, 
nay  he  included  in  the  rate  base  as  part  of  the  investment  for 
the  purpose  of  determining  the  fair  rate  of  return  to  be  charged 
for  service.     (Pp.  65,  66.) 

Revetmea  and  expenses.  Analysis  of  actual -figures  for  the 
full  year  is  necessary  as  preliminaiy  to  any  estimate  of  future 
expenses.  Four  winter  months  are  not  enough  when  the  com- 
pany's service  is  greatest  during  the  summer  period.     (P.  71.) 

Temporary/  rate.  Where,  under  chapter  134  of  the  Laws  of 
1921,  the  Commission  during  the  proceeding  has  authorized  a 
temporary  increase  ef  rate  by  the  company  pending  final  de- 
termination of  the  reasonable  rates  to  be  charged  on  condition 
that  the  company  shall  refund  on  order  of  the  Commission  any 
excess  of  the  temporary  rates  over  the  reasonable  rates  finally 
deteimined,  the  Commission  must  determine  the  rate  reason- 
ably chargeable  during  the  period  of  the  temporary  rate  and 
order  the  company  to  refund  the  excess,  if  any,     (P,  79.) 

Bate  of  one  dollar  and  eighty  cents  per  },'000  cubic  feet 
allowed,  with  minimum  charge  of  one  dollar  per  month. 
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Elmer  B.  Sanford,  Henry  R.  Frost  and  Martin,  S. 
Decker,  for  the  petitioner. 

Lawrence  S.  Coit  for  the  towns  of  Islip,  Babylon 
and  Huntington. 

Frank  Kieman  for  the  village  of  Amityville. 

Semple,  Commissioner. —  Application,  March  17, 
1021,  to  the  Public  Service  CommiBsion,  Second  Dis- 
trict, by  Long  Island  Lighting  Company,  hereinafter 
referred  to  as  the  "company,"  for  permiraion  to 
increase  its  charges  for  gas  in  the  above  named  vil- 
lages and  towns  from  one  dollar  and  seventy-five  cents 
per  1,000  cubic  feet  maximum  with  a  minimum  monthly 
charge  of  one  dollar. 

This  rate  was  fixed  by  the  company  November  1, 
1919. 

The  company's  application  for  permission  to 
increase  its  chaises  does  not  rest  specifically  upon 
advances  in  prices  for  materials  within  particular 
periods.  The  company  takes  the  position  that  the  rates 
charged  heretofore  have  not  been  compensatory  in  the 
sense  that  they  yielded  a  full  return  upon  the  capital 
invested.  -We  do  not  think  that  the  company's  posi- 
tion can  be  sustained  that  in  fixing  a  rate  the  Commis- 
sion, under  the  provisions  of  the  Public  Service 
Commission  Law,  section  72,  can  now  make  a  rate  for 
the  future  which  shall  make  good  deficiencies  of  for- 
mer years.  Under  date  June  28,  1921,  the  Commis- 
sion, under  authority  of  the  amendment  to  the  Public 
Service  Commission  Law,  by  chapter  134  of  the  Laws 
of  1921,  in  view  of  the  increased  co^ts  of  operation  and 
the  insufficiency  of  the  provision  for  current  depre- 
ciation under  the  then  existing  rate,  fixed  a  temporary 
rate  pending  the  final  determination  of  the  proceeding 
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of  two  dollars  per  1,000  culiic  feet  with  a  minimum 
monthly  charge  of  one  dollar.  (26  St.  Dept.  Bep.  133. ) 
Corporate  History.  Thla  company  was  created 
December  31,  1910,  as  a  consolidation,  effective  June 
19,  1911,  of  four  electrical  corporations.  The  com- 
pany now  furnishes  both  gas  and  electric  service. 
Under  authority  of  the  Commission,  the  company  has 
sold  to  December  31, 1920,  the  following  securities : 

Par  Proceeds 

Stock. $1,478,400    $1,478,400  00 

Bonds 2,156,000      1,949,599  93 

Total , $3,634,400    $3,427,999  93 


in  return  for  which  securities  the  company  has 
acquired  public  service  properties  or  securities  of  such 
properties  furnishing  gaa  or  electric  service  in  por- 
tions of  Long  Island.  Its  gas  properties  were 
acquired  through  merger  of  the  Suffolk  Gas  and  Elec- 
tric Light  Company  and  the  South  Shore  Gas  Com- 
pany on  July  16,  1917,  and  the  pur<^ase  of  the  prop- 
erties of  the  Huntington  Gas  Company  on  February 
5,  1919,  and  by  construction  and  by  extensions  made 
during  the  course  of  the  company's  operation  of  the 
plants.  The  balance  sheet  exhibit  shows  that  of  these 
securities  there  are  applicable  to  the  gas  service  of 
the  company  the  following ; 

Common  stodi  $317,170  10 

Preferred  stock  85,841  74 

Bonds 587,725  60 

Mortgage 2,950  00 

$993,687  44 
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npon  which  securities  the  annual  charges  allowing  7 
per  cent  npon  preferred  stock  and  8  per  cent  upon  the 
common  stock  plufl  hond  and  other  interest  and  charges 
for  amortization  of  debt  discount,  suspense,  etc,  are 
$81,953. 

Frtmchises.  As  to  the  prices  to  be  charged  for  gas, 
the  company  is  subject  to  provisions  of  local  consents 
given  to  the  company's  predecessors  for  terms  of  years 
which  have  not  yet  expired.  The  rate  fixed  as  a  maxi- 
mum is  not  to  exceed  one  dollar  and  fifty  cents  per 
1,000  cubic  feet,  except  as  follows : 

In  the  town  of  Huntington,  the  maximum  is  two  dol- 
lars and  fifty  cents  per  1,000  cubic  feet. 

In  the  town  of  Islip  {village  of  Brightwaters 
included  therein)  there  are  two  franchises,  one  con- 
taining the  one  dollar  and  fifty  cents  maximum,  the 
other  not. 

In  the  villages  of  Amityville  and  Farmingdale,  the 
maximum  may  be  increased  twenty-five  cents  per  1,000 
cubic  feet  as  to  each  block  rate,  effective  October  19, 
1919,  with  a  minimum  monthly  charge  of  one  dollar 
per  meter  to  take  effect  November  1, 1921. 

All  these  franchises,  except  the  first  named  for 
Huntington,  were  given  subsequent  to  July  1,  1907, 
when  the  Public  Service  Commissions  Law  took  effect 
and  are  subject  to  change  by  filing  a  new  schedule  and 
by  approval  of  the  Commission  in  the  case  of  classified 
rates.  Town  of  North  Hempstead  v.  Public  Service 
Corporation  of  Long  Island,  231  N.  Y.  447;  Pub.  Serv, 
Comm.  Law,  §  65,  subd.  5. 

On  November  1,  1919,  Qie  company  increased  its 
previous  maximum  gas  rates  in  these  conununities 
from  one  dollar  and  fifty  cents  to  one  dollar  and 
seventy-five  cents  per  1,000  cubic  feet,  offering  lower 
rates  for  quantities  in  excess  of  10,000  cubic  feet  per 
month  with  a  minimum  monthly  charge  of  one  dollar. 
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As  stated  above,  the  present  application  is  for  a  far- 
ther increase  of  these  rates  and  under  authority  of  the 
case  of  People  ex  rel.  Village  of  Sottth  Qlens  Falls 
V.  Public  Service  Commission,  225  N.  Y.  216,  the  Com- 
mission may  fix  rates  which  shall  displace  the  fran- 
chise rates. 

The  Pablio  Service  Commission  Law,  section  72,  as 
amended  by  chapter  134  of  the  Laws  of  1921,  also  pro- 
vides as  follows:  "  •  •  •  the  commission  may,  by 
order,  fix  just  and  reasonable  prices,  rates  and  charges 
for  gas  or  electricity  to  be  charged  by  snch  corpora- 
tion or  person,  for  the  service  to  be  furnished  notwith- 
standing that  a  higher  or  lower  price  has  been  there- 
tofore prescribed  by  general  or  special  statute,  con- 
tract, grant,  frandiise  condition,  consent  or  other 
agreement  '   •   •." 

The  same  section  also  provides  as  follows:  "In 
determining  the  price  to  he  charged  for  gas  or  elec- 
tricity the  commission  may  consider  all  facts  which 
in  its  judgment  have  any  'bearing  upon  a  proper  deter- 
mination of  -the  question  although  not  set  forth  in  the 
complaint  and  not  within  the  allegations  contained 
therein,  with  due  regard  among  othor  things  to  a  rea- 
sonable average  return  upon  capital  actually  expended 
and  to  the  necessity  of  making  reservations  out  of 
income  for  snrplus  and  contingencies.  At  any  hearing 
involving  a  rate,  the  burden  of  proof  to  show  that  the 
change  in  rate  or  price  if  proposed  by  the  person, 
corporation  or  municipality  operating  such  utility,  or 
that  the  existing  rate  or  price,  if  on  motion  of  the 
commission  or  in  a  complaint  filed  with  the  commis< 
sion  it  is  proposed  to  reduce  the  rate  or  price,  is  just 
and  reasonable  shall  be  upon  the  person,  corporation 
or  municipality  operating  such  utility   •   •   *.'* 

The  State,  acting  by  the  Commission,  therefore  may 
thns  snspend  the  restrainte  of  local  consents,  limiting 
4 
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the  maTiTtiTiTn  price  to  be  charged  for  aerrice,  bat  it 
shoold  be  realized  that  a  contract  entered  into  between 
the  municipalities  and  the  company  as  part  of  tibe 
authority  of  the  company  for  laying  its  pipes  and 
establishing  its  service  ia  a  contract  and  shoald  not  be 
snepended  or  diapla<;ed  by  the  Oommission  except 
when  it  is  made  dearly  to  appear  that  the  public  serr- 
ice  in  respect  to  rates  charged  or  service  given  makes 
a  necessary.  The  public  interest  requires  low  rates, 
if  possible,  but  safe  and  sufficient  service  always.  The 
rates  stipulated  in  the  franchiaea  as  limitations  upon 
the  company  are  therefore  part  of  what  the  Commis- 
sion is  called  upon  to  regard  in  determining  the  maxi- 
mum rate  which  may  be  reasonably  charged  according 
to  the  evidence  presented,  not  only  in  the  present  case 
but  at  any  time  in  the  future  when  the  rates  of  this 
company  are  being  examined  and  fixed  by  the 
Commission. 

The  provisions  and  limitationa  of  theee  local  fran* 
chises  are  imposed  by  the  municipalities  as  agents  of 
the  people  of  the  State  and  not  for  the  separate  bene- 
fit of  the  community  or  the  residents  of  that  community 
and  such  frandbiaes  and  provisions  may,  in  the  interest 
of  the  people  at  large,  acting  through  the  proper  dele- 
gated authorities  of  the  State,  be  suspended,  modified 
or  displaced  in  the  public  interest.  People  ex  rtl. 
Village  of  South  Glens  Falls  v.  PubUc  Service  Com- 
mission, 225  N.  T.  216,  223;  People  v.  Crane,  214  id. 
154, 160 ;  same  case  under  the  name  of  Beini  v.  McCall, 
239  U.  S.  175, 190, 191 ;  City  of  Worcester  v.  Worcester 
Consolidated  Street  Railway  Company,  196  U.  S.  539. 

The  streets  and  highways  of  the  State,  if  owned  by 
the  municipalities,  are  held  in  trust  for  the  publio, 
that  is  to  say,  for  the  people  of  the  entire  State.  Any 
use  of  them  is  granted  for  public  benefit.  People  t. 
O'Brien,  111  N.  Y.  1,  38;  People  v.  Crane,  supra, 
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The  police  powers  of  the  State  are  paramoimt  as 
againat  covenants  in  local  grants  or  franchises  for  use 
of  streets  and  the  latter  are  nugatory  so  far  as  Incon* 
sistent.  People  ex  rel.  South  Shore  Traction  Com- 
pany T.  WUlcox,  196  N.  T.  212,  217  j  People  ex  rel 
Bridge  Operating  Compcmy  v.  Pu6Kc  Service  Com- 
mission, 153  App.  Div.  129, 137 ;  People  ex  rel.  Cohoes 
R.  Co.  V.  Public  Service  Commission,  143  id.  769;  202 
N.  Y.  547 ;  People  ex  rel.  New  York  Steam  Company  v. 
Straus,  186  App.  Div.  787,  801 ;  226  N.  Y.  704. 

Rate  Base.  As  to  the  present  value  of  the  proper- 
ties, the  evidence  tends  to  ^ow: 
Book  Value: 

Fixed  capital  balance  sheet  Decem- 
ber 31, 1920 $875,807  75 

Work  in  progress  but  not  on  books . .  71,418  86 

Floating  capital $106,774  41 

Less  aocounts  payable.       51,826  93 

54,947  48 


$1,002,174  09 
Less  reserve  for  accrued  amortiza- 
tion of  capital 30,162  24 


$972,011  85 


Capitalization : 

Securities  outstanding  under  author- 
ity of  the  Commission  for  gas  pur- 
poses         $998,687  44 

Secrarities  antliorized  for  work  in 
progress  71,418  86 


$1,065,106  30 
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Beprodnction  cost  new: 
As  of  June  1,  1921 $1,541,3X0  85 

Ab  of  January  1,  1921 $1,722,875  00 

Less  depreciation  as  of  January  1, 
1921   215,750  00 


$1,507,125  00 


Deferring  for  the  present  consideration  of  the  item, 
referred  to  as  floating  capital  or  working  capital,  the 
proofs  in  the  proceeding  present,  for  comparison,  the 
following  figures  representing  fixed  physical  property 
ezclosive  of  work  in  progress : 
Book  Value : 

Balance  sheet  fixed  capital $875,807  75 

Less    reserve   for    amortization    of 
capital 30,162  24 


.  $845,645  51 


So  far  as  the  gas  properties  of  the  Long  Island 
Lighting  Company  are  concerned  Uie  book  value 
reflects  the  result  of  merging  three  predecessor  com- 
panies in  1917  and  1919  and  the  expenditures  made  for 
additions  to  these  properties  since  1917.  All  of  the 
merged  properties  were  valued  by  the  former  Public 
Service  Commission  for  the  Second  District  as  a  basis 
for  its  authorization  of  security  issues  by  the  Long 
Island  Lighting  Company. 

The  following  table  summarizes  the  Commission's 
valuations  of  the  gas  property  of  the  merged  com- 
panies as  a  basis  of  security  issues  of  the  Long  Island 
Lighting  Company,  as  of  December  31,  1915: 
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It  appears,  therefore,  that  securities  amounting  to 
approximately  $100,000  were  not  authorized  for  capi- 
tal purposes,  bat  rather  for  bond  discounit  and  (Hher 
purposes  chargeable  to  inoome. 

Since  January  1,  1016,  there  hare  been  additions 
made  to  the  property  at  a  csoat  of  approximately 
$140,000.  Taken  at  actual  costs  they  represent  in  part 
the  cost  prices  obtaining  since  the  war.  At  an  annual 
rate  of  depreciation  of  1.96  per  cent,  which  is  the 
average  reached  through  the  application  of  the  sched- 
ule of  rates  of  depreciation  on  the  several  classes  of 
depreciable  property  used  in  the  division  of  capitali- 
zation of  the  former  Commission  and  given  to  the 
Long  Island  Lighting  Company,  approximately 
$70,000  would  need  to  be  added  to  the  $49,585  of  depre- 
dation accrued  on  January  1,  1916.  The  application 
of  these  changes  in  the  past  five  years  to  the  valua- 
tions made  by  tiie  former  Commission  results  in  the 
following  figures  in  round  numbers  as  of  January  1, 
1921: 

Fixed  capital  cost  new $876,000 

Accrued  depreciation  120,000 

Cost  less  depreciation  756,000 


As  above  stated,  in  this  process  the  property  of  the 
company  as  it  stood  before  the  war  has  been  valued 
on  tiie  basis  of  reproduction  cost  reflecting  in  prices 
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as  of  January  1, 1916,  some  of  the  mcreases  in  prices 
of  tiie  war  period,  while  the  property  since  added  has 
been  taken  at  the  actual  oost  even  though  that  cost 
represents  in  part  the  cost  prices  in  the  latter  part  of 
the  war  and  since.  It  may  be  noted  that  tiie  ratio 
which  accrued  depreciation  bears  to  fixed  capital  cost 
new  is  about  131^  per  cent  as  compared  with  Qie  ratio 
of  12  per  cent  developed  from  Engineer  Cheney's 
figures  in  Exhibit  25. 

Eeprodnction  Cost  New: 
As  of  June  1,  1921 *1,541,310  00 

As  of  January  1,  1921 $1,722,875  00 

Less  depreciation  215,750  00 


$1,507,125  00 


In  determining  the  fair  yalue  of  properties  for 
rate  purposes,  it  is  our  duty  to  consider  carefully 
reproduction  cost  new  and  such  cost  less  depreciation. 
WUlcox  V.  Consolidated  Oas  Company,  212  T7.  S.  19; 
Denver  t.  Denver  Union  Water  Company,  246  id. 
178;  People  ex  rel.  Iroquois  Natural  Oas  Company  t. 
Public  Service  Commission,  194:  App.  Div.  578. 

As  to  cost  to  reproduce  new  the  entire  physical 
property,  testimony  by  one  witness  tends  to  show  that 
increases  in  prices  of  January  1921  over  1914  are 
about  100  per  cent  and  by  another  witness  testimony 
tends  to  show  that  such  increases  are  from  50  to  75 
per  cent  and  exhibits  presented  in  the  case  show  a 
fall  in  cost  to  reproduce  new  of  as  much  as  $260,000 
between  January  1,  1921,  and  July  1,  1921,  presented 
by  the  same  witness.  The  high  prices  for  all  material 
and  labor  must  be  allowed  for  current  operating  costs 
and  for  current  construction  of  additions  to  the 
physical   property   made   since   the   war  conditions 
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began  to  prevaiL  Coat  to  reproduce  the  entire  physi- 
cal property  new  at  war  figures  is  not,  however,  a 
necessary  controlling  element  in  the  present  valtiing 
of  the  property  unless  it  is  made  to  appear  that  snch 
a  property  would  he  planned  and  constntcted  at  the 
present  tdme  under  present  circnmstanoes  and  at  pres- 
ent prices  by  a  reasonably  prudent  investor.  Other- 
wise the  valuation  is  wholly  theoretical  and  supposi- 
tious and  changing  as  prices  change  from  day  to  day 
and  from  month  to  month.  United  States  v.  Boston, 
Cape  Cod  <&  N.  7.  Canal  Co.,  271  Fed  Eep.  877,  889. 

In  this  connection  it  may  be  well  to  quote  from  an 
opinion  by  Churman  Hill,  a  member  of  tiie  former 
Public  Service  Commission,  Second  District,  in  the 
Sea  Cliff  <t  Qlen  Cove  gas  rate  case,  decided  by  tiiat 
Cominission  October  13,  1920,  24  St.  Dept.  Bep. 
Ill  (Beporta,  Second  District,  vol.  IX,  pages 
592-599),  as  follows:  "To  prove  a  preaent  day 
reconstruction  cost,  however,  is  in  my  opinion 
quite  a  different  thing  from  proving  a  'value.' 
Coat  is  one  thing  and  value  is  another.  A  reproduc- 
tion coat  ia  purely  hypothetical  as  a  measure  of  value. 
That  the  constituent  elements  of  the  property  would 
today  cost  more  than  at  some  previous  date  does  not 
establish  aa  a  fact  that  the  combined  and  established 
property  ia  actually  worth  more.  It  may  be  and  it 
may  not  be.  The  greatest  value  of  these  elements  in 
a  auccessful  plant  is  their  combined  value  as  a  going 
property.  If  the  company  could  show  that  it  could  if 
it  so  desired  secure  for  its  property  the  alleged 
increased  value,  either  as  a  whole  or  by  selling  piece- 
meal, or  that  it  is  worth  more  today  in  the  market  in 
any  form,  then  there  would  be  force  in  its  contention 
that  its  value  has  increased  and  that  by  leaving  the 
property  in  the  public  service  a  saciifice  of  the 
reaUzaible  value  is  being  made  which  should  be  the 
jtBt  measure  of  preaent  value  for  rate-making  pur* 


Google 


56  State  Dbpabtment  Bepobts 

[Vol.  37]  Public  Serriee  CommisBion 

poaes.  But  when  such  is  not  tke  case  it  ie  difficult  to 
recognize  where  the  daimed  enhancement  has  any 
existence  in  fact.  If  it  is  not  t^ere  in  any  tangible 
sense,  and  if  it  is  not  capable  of  realization  in  any 
practical  way,  then  I  fail  to  see  how  it  can  be  said  to 
exist  at  all." 

In  this  State,  the  Court  of  Appeals  said  ia  People 
ex  rel.  Kings  County  Lighting  Company  v.  WUlcox, 
210  N.  T.  479,  495:  "  The  cost  of  reproduction  less 
accrued  depreciation  rule  seems  to  be  the  one  gener- 
ally employed  in  rate  cases.  But  it  Is  merely  a  rule 
of  convenience  and  must  be  applied  with  reason." 

In  Minnesota  Rate  Cases,  230  U.  S.  352,  434-452, 
the  United  States  Supreme  Court  said:  "  The  ascer- 
tainment of  that  value  (fair  value)  is  not  controlled 
by  artifidal  rules.  It  is  not  a  matter  of  formulas,  bat 
there  must  be  a  reasonable  judgment  having  its  basis 
in  a  proper  consideration  of  all  relevant  facts.  •  •  • 
The  cost-of -reproduction  method  is  of  service  in  ascer- 
taining the  present  value  of  the  plant  when  it  Is  rea- 
sonably applied  and  when  the  cost  of  reproducing  the 
property  may  be  ascertained  with  a  proper  degree  of 
certainty.  But  it  does  not  jnstify  the  acceptance  of 
results  which  depend  upon  a  mere  conjecture." 

In  determining  t^e  values  of  the  properties,  the 
Commission  has  considered  all  the  figures  presented, 
including  book  oost,  securities  outstanding  for  gas 
purposes  and  the  proceeds  thereof,  previous  valua- 
tions by  the  Commission  on  which  securities  have  been 
allowed  to  be  issued  by  the  company  and  the  addi- 
tions to  such  valuations  year  by  year,  the  cost  to 
reproduce  in  1921  as  compared  with  pre-war  costs  of 
1914,  as  before  shown  by  the  testimony.  The  valua- 
tions by  the  Commission  so  considered  were  made  not 
as  of  prewar  costs  but  as  of  an  intermediate  period 
between  1^14  and  1920  and  contain  a  recognition  to 
a  very  considerable  extent  of  the  increase  in  costs 
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'wMch  h&B  come  about  during  the  war  period.  A  very 
large  part  of  the  properties  has  been  acquired  since 
1913  and  the  additions  to  the  properties  since  1915 
have  been  included  at  the  highly  increased  costs  of 
the  recent  portion  of  the  war  period. 

Depreciation.  In  this  Siate  existing  accrued  depre- 
dation is  to  be  deducted  in  determining  fair  value  and 
the  annual  depreciation  as  it  accrues  in  the  operation 
of  the  properties  is  to  be  provided  for  in  the  rate 
charged  to  the  consmners  for  service.  KnoxvUle  v. 
KnowvUle  Water  Co.,  212  U.  S.  1,  13;  People  ex  rel. 
Jamaica  Water  Supply  Co.  v.  T<kd  Commissioners,  196 
N.  Y.  39,  57,  58;  People  ex  rel.  Binghamton  Company 
T.  Stevens,  203  id.  7,  22,  23;  People  ex  rel.  Kings 
County  Lighting  Company  v.  WUlcox,  156  App.  Div. 
603,  610;  Cedar  Rapids  Oas  Light  Company  v.  Cedar 
Rapids,  223  U.  S.  655;  Bes  Moines  Gas  Company  v. 
Bes  Moines,  238  id.  153,  162 ;  Minnesota  Rate  Cases, 
230  U.  S.  352,  456. 

It  has  4>een  contended  in  this  present  proceeding 
that  there  is  no  depreciation  in  the  property  for  the 
reason  that  maintained  and  replaced  in  the  coarse  of 
operatdon  the  efBciency  of  the  property  continues  to 
be  at  100  per  cent.  This  theory  was  presented  to  the 
court  in  the  Kings  County  Lighting  Company  case, 
above  mentioned,  and  before  the  Appellate  Division 
was  elaborately  argued. 

The  Appellate  Division,  in  its  decision  (156  App. 
Div.  603,  616),  after  quoting  a  portion  of  the  opinion 
in  the  KnoxvUle  Case,  212  U.  S.  1,  13,  said;  *'  This 
quotation  completely  answers  the  contention  on  the 
part  of  the  relator  that  no  allowance  should  be  made 
for  depreciation,  because  the  evidence  is  that  the  effi- 
ciency of  the  relator's  plant  continued  to  be  equal  to 
100  per  cent;  since  it  is  manifest  that  deterioration  to 
some  extent  must  precede  the  loss  of  efficiency,  and 
the  mere  fact  that  the  efficiency  remains  stable  does 
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not  neoessarily  contravene  the  other  fact  that  deterio- 
ration has  set  in." 

The  property  may  be  100  per  cent  efficient  for 
operating  purposes  but  not  be  at  anything  like  100 
per  cent  as  representing  what  the  securities  outatfind- 
ing  were  put  out  for  or  what  the  properties,  as  shown 
by  the  balance  sheet,  have  cost  the  investors.  Securi- 
ties authorized  by  the  Commission  shonld  be  pro- 
tected by  the  rates  fixed  by  the  Commission,  provided 
the  property  has  been  kept  up  in  ef5ciency  and  in 
value  and  a  sufficient  depreciation  reserve  has  been 
maintained  to  be  applied  when  the  time  comes  for 
that  purpose.  The  various  buildings  and  apparatus 
which  are  used  in  the  service  of  a  public  utility  cor- 
poration have  been  designed  to  work  and  to  last  in 
their  working  as  long  as  possible.  The  value  of  sucli 
items  in  any  operating  property  is  the  ability  of  the 
items  to  give  their  servloe  and  if  the  power  to  give 
service  is  partly  exhausted  and  the  items  are  on  the 
way  to  the  point  where  severally  they  have  to  be  dis- 
carded and  replaced  by  new,  there  is  a  lessened  power 
to  serve  in  the  plant  represented  at  least  by  what  the 
necessary  replacement  items  not  yet  put  in  will  cost. 
There  is  no  reason  why  this  partial  exhaustion  of 
capital  or  value  should  not  be  regarded  in  determin- 
ing the  value  of  the  property  and  the  rate  of  return 
whi(di  the  consumer  is  to  be  called  upon  to  pay  to  the 
investor  for  the  use  of  the  latter's  property  estimated 
upon  the  basis  of  the  cost  of  that  property  less  such 
depreciation.  The  reserve  for  amortization  of  capi- 
tal, that  is  to  say,  for  such  depreciation,  is  required  to 
be  shown  by  the  Commission's  uniform  system  of 
accounts.  This  reserve,  set  up  by  the  company  itself, 
is  the  company's  own  admission  of  an  accrued  depre- 
oiation  and  as  far  as  it  will  go  should  be  deducted  from 
fixed  capital  shown  by  the  books  in  endeavoring  to 
determine  the  value  of  the  properties  less  the  depre- 
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dation,  which  has  come  aboat  in  the  course  of  opera- 
tion. There  may  be  no  snch  reserve  provided  by  the 
company;  but  whether  or  no  there  is  saeh  reserve 
there  is  such  depreciation  in  fact  and  to  the  extent 
that  the  property  has  fallen  away  in  its  ability  to  con- 
tinne  to  give  service  withont  replacement  of  worn-out 
parts  it  has  ceased  to  be  need  in  the  public  service  and 
the  consumer  of  its  service  should  not  be  called  npon 
to  pay  a  return  to  the  owner  foi"  the  use  of  property 
whicb  is  not  then  or  there  in  the  plant.  One  may  call 
this  partial  exhaustion  theoretical,  if  he  likes.  It  is 
true  the  exhaustion  is  not  complete  so  that  work  stops, 
bnt  it  is  real  all  the  same.  There  are  those  who  use ' 
the  word  "  theoretical "  and  the  words  "  theoretical 
depreciation  "  in  this  connection  in  order  that  we  may 
be  made  to  believe  that  the  thing  is  mythical  and  does 
not  exist  at  all,  but  there  is  nothing  that  is  less  mytii- 
ical  than  the  partial  exhaustion  of  the  power  to  work 
and  ultimate  death. 

The  consumer,  however,  should  in  the  rate  that  he 
pays  for  the  service  given  by  the  properties  cover  an 
amount  whidi  shall  provide  as  part  of  the  operating 
costs  for  the  annual  accruing  depreciation  in  order  to 
keep  up  not  only  the  efficiency  of  the  property  as  an 
operating  property  but  fdso  to  keep  up  the  continued 
value  of  the  property  for  service  in  the  future.  This 
value  for  service  is  what  is  really  back  of  the  securi- 
ties authorized  to  be  issued  by  the  company. 

There  is  evidence  as  to  accrued  deprecation  pre- 
sented in  this  case  and  evidence  as  to  the  age  of  a  very 
considerable  portion  of  the  properties  which  are  now 
in  use  for  gas  purposes.  Applying  percentages,  shown 
by  the  evidence,  to  the  amount  stated  to  be  tiie  value 
of  the  physical  properties  undepreciated,  it  appears 
that  accrued  depreciation  on  December  31, 1920,  woold 
amount  to  $120,000  and  the  annual  accruing  deprecia- 
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tion  would  be  $17,129.78.  This  would  indicate  an 
expeoted  life  of  approximately  fifty  years.  From 
annual  reports,  which  are  considered  in  evidence  and 
the  testimony,  we  find  that  some  of  the  property  has 
been  in  service  since  the  year  1888.  The  company  has 
included  in  its  expenses  only  $3,485  in  1920  and  barely 
one-third  of  that  amount  in  the  years  immediately  pre- 
ceding for  the  accruing  depreciation  annually  in  the 
properties.  This  failure  to  give  proper  recognition  to 
a  necessary  item  of  expense  may  be  explained  by  the 
extraordinary  increase  in  the  cost  of  labor  and 
material  during  the  war. 

Working  Capital.  The  floating  capital  shown  by  the 
balance  sheet  December  31,  1920,  is  $106,774.41,  but 
this  ie  a  gross  figure  and  should  be  reduced  by  the 
accounts  payable  of  $51,826.93,  leaving  $54,947.48. 
This  is  hardly  enough.  The  company  has  a  right  to 
have  included  in  the  value  of  the  property,  which  is 
given  to  the  public  service,  a  sam  which  shall  be  ade- 
quatie  for  working  capital.  This  represents  moneys 
advanced  by  the  company  other  than  fixed  capital  for 
which  it  is  to  be  reimbursed  when  its  revenues  are 
collected.  The  necessary  amount  depends  upon  the 
reserve  supply  of  materials  and  supplies  necessary  to 
be  carried  in  stock  and  the  amount  expended  for 
wages,  salaries  an^  materials  used  in  producing  and 
distributing  gas  up  to  the  time  the  moneys  are  recov- 
ered from  the  consumers.  The  latter  amomit  depends 
again  upon  the  time  intervening  between  the  date 
when  payment  is  made  by  the  company  for  materials, 
wages,  etc.,  and  the  date  when  consumers  pay  to  the 
company  their  bills  for  gas  used.  In  these  accounts 
receivable  are  included  and  paid  by  the  customer  not 
only  a  sum  sufficient  to  reimburse  the  company  for 
what  it  has  spent  in  operating  expenses  for  payrolls 
and  materials  and  supplies  necessary  in  the  manufac- 
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tore  of  gas  for  which  the  consniner  pays ;  but  the  snm 
also  includes  la  it  what  the  <»)nsiinier  pays  in  addition, 
representing  the  profit  to  the  company  on  its  hnsiness 
or  the  retnm  made  by  the  coneamer  upon  the  invest- 
ment which  Hie  company  has  put  into  its  business. 

In  order  to  establish  the  facts,  it  is  pertinent  to 
know  the  cost  of  materials  and  supplies,  like  coal,  oil 
and  other  gas-making  material  and  appliances  used 
and  held  for  use,  discounts  obtained  on  the  purchase 
of  materials  or  supplies,  the  amount  of  coal  and  oil 
received  and  when  the  coal  and  oil  received  is  paid 
for,  the  amount  paid  in  wages  and  salaries,  and  the 
pay-days  or  intervals  between  the  payments  of  wages 
and  salaries,  the  practice  of  the  company  as  to  its 
meter  readings,  delivery  of  bills  weekly  or  monthly, 
the  dates  sent  out  and  the  amount  of  time  taken  by 
consumers  for  the  payment  of  bills,  the  practice  of 
the  company  in  allowing  discounts  for  prompt  pay- 
ment  or  imposing  penalties  for  delay  and  the  question 
whether  or  not  the  company  uses  apparatus  or  con- 
trivances, like  prepayment  meters,  which  may  be 
found  efficient  lu  obtaining  payment  for  gas  from 
nsers  of  small  amoonts  from  whom  payment  might 
be  difficult. 

"What  ought  to  be  provided  by  working  capital  for 
operating  purposes  is  what  needs  to  be  paid  out  in 
advance  Of  the  collection  of  the  accounts,  like  payrolls, 
materials  aud  supplies  on  short  credit.  It  does  not 
apply  to  taxes,  which  are  payable  at  some  one  or  two 
stated  periods  in  the  year  and  for  which  advance  pro- 
vision can  readily  be  made  out  of  income  and  it  does 
not  include  eudi  matters  charged  in  operating 
expenses  as  were  really  not  paid  out  in  cash  such  as 
micollectible  bills  and  the  amortization  reserve  for 
depreciation. 
It  is,  therefore,  desirable  to  consider  in  attempting 
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to  ascertain  what  shall  be  a  sofficieirt  allowance  for 
working  capital  the  following: 

(1)  The  average  materials  and  sapplies. 

(2)  The  average  aoconnts  receivable. 

(3)  Qas  Bales. 

(4)  Operating  expenses  whi<:&  need  to  be  paid. 

(5)  The  average  acoounts  payable  by  the  company. 

The  latter  item  ia  incladed  because  it  will  mani- 
festly suggest  the  fact  tiiat  some  part  of  the  materials 
and  supplies  bongbt  by  the  company  and  carried  in 
that  account  is  not  paid  for  from  working  capital  bnt 
is  bought  on  (Tedit  for  longer  or  shorter  time  and  can 
be  provided  for  when  the  collections  from  consumers 
are  duly  p^d  in.  Whether  or  not  there  is  economy 
to  the  company  in  deferring  payment  of  bills  or  in  bor- 
rowing money  at  interest  to  pay  them  is  not  so  much 
a  matter  of  interest  to  consumers  because  iatereet 
charges  do  not  go  into  the  rate  but  it  is  a  matter  of 
great  moment  to  consumers  whether  an  amount,  repre- 
sented by  accounts  payable,  is  unnecessarily  included 
in  working  capital  and  so  added  to  the  rate  baae  upon 
which  the  rate  to  be  paid  by  a  consumer  is  to  be 
computed. 

The  exhibits  show: 

Materials  and  supplies $17^39  42 

Accounts  receivable  23,760  37 

Gas  sales  for  1920 248,077  80 

Operating  expenses  1920 $221^^67  64 

Deducting: 
General  amortization  . . .       $3,434  84 

Taxes   13,819  45 

tTnoollectible  bills 531  00 

17,835  29 

Twelve  months   $203,532  35 

One  month ,  16,961  00 
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This  latter  figure  $16,961  representa  the  amount  for 
operating  expenses  other  than  amortization,  taxes  and 
uncollectible  bills  which  needs  to  be  provided  each 
month  and  during  any  period,  covering  a  delay  in  the 
collection  of  aeconnts  measured  hj  a  month  and  a  half, 
there  would  accordingly  accrue  as  much  as  $25,000 
necessarily  to  be  so  provided.  The  percentage  of 
accounts  receivable  to  gas  sales  is  not  far  from  the 
same  fignre  and  in  the  accounts  receivable,  as  stated 
above,  is  something  more  than  what  is  necessary  for 
the  payment  of  operating  expenses.  It  would  .seem, 
therefore,  that  to  the  amount  of  materials  and  sup- 
pliefl,  $47,340,  there  should  properly  be  added  in  cash 
as  much  as  $25,000,  making  a  proper  aUowance  for 
working  capital,  $72,340. 

Qoing  Va^e.  If  shown  by  proper  proof,  going  value 
ought  to  be  recognized  in  the  rate  base  by  a  separate 
item  allowed  and  included  therein.  The  Courts  of  this 
State  have  bo  decided  in  People  ex  rel.  Kings  County 
Lighting  Company  v.  WUlcox,  156  App.  Div.  603;  210 
N.  T.  479.  In  the  present  proceeding  there  is  no  evi- 
dence of  going  value.  The  company  did  not  offer  a 
figure  of  its  own  experience  from  its  own  records  or 
show  that  it  was  unable  to  produce  tiie  facts  or  the 
records.  The  opinion  of  an  expert  witness  was  there- 
fore not  admitted.  In  the  case  mentioned,  the  court 
defining  going  value  said  (pages  ^2-493} : 

"  I  define  *  going  value '  for  rate  purposes  as 
involved  in  this  case  to  be  the  amount  equal  to  the 
deficiency  of  net  earnings  below  a  fair  return  on  the 
actual  investment  due  solely  to  the  time  and  expend- 
itures reasonably  necessary  and  proper  to  the  develop- 
ment of  the  business  and  property  to  its  present  stage, 
and  not  comprised  in  the  valuation  of  the  physical 
property. 
"  Obvionsly,  the  most  satisfactory  method  is  to 
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show  the  actual  experience  of  the  company,  the  orig- 
inal inTestment,  its  earnings  from  the  start,  the  time 
actually  required  and  expenses  incurred  in  building 
up  the  bnainess,  all  expenditures  not  reflected  by  the 
present  condition  of  the  physical  property,  the  extent 
to  which  bad  management  or  other  causes  prevented 
or  depleted  earnings,  and  any  other  facts  bearing  on 
the  question,  keeping  in  mind  that  the  ultimate  fact  to 
be  determined  is  not  the  amount  of  the  expenditures, 
bat  the  deficiency  in  the  fair  return  to  the  inveators 
due  to  the  causes  under  consideration.'' 

Under  this  decision,  the  best  evidence  is  proof  of  the 
actual  facts  from  the  company's  own  books  and 
records.  In  (Sises  where  such  books  and  records  are 
shown  to  be  lost  or  destroyed  or  to  be  defective,  other 
testimony,  such  as  the  opinion  of  experts,  ought  prop- 
erly to  be  received.  However,  until  this  is  shown, 
opinion  evidence  ought  to  be  deferred  for  the  reason 
that  to  allow  an  opinion  in  advance  of  proof  that  the 
actual  facts  can  not  be  given  is  to  sacrifice  entirely 
the  carefully  worked  out  rule  of  the  Court  of  Appeals 
in  the  above  mentioned  case  for  no  one  will  ever  take 
the  trouble  carefully  to  find  out  and  analyze  the  fig- 
ures of  actual  experience  year  by  year  of  any  com- 
pany if  a  single  question  to  an  expert  and  that  expert's 
answer  will  put  in  a  figure. 

Unamortized  War  Losses.  "  Going  value  "  in  the 
sense  of  the  Court  of  Appeals  decision  means  the 
intangible  asset  representing  necessary  but  unrecom- 
peneed  outlays  in  the  experimental  or  developmental 
period  of  the  enterprise  —  the  cost  of  attaching  or 
building  up  business  and  making  the  enterprise  a 
going  concern.  In  a  competitive  industry,  such  devel- 
opment coat  would  usually  be  included  in  an  intangible 
asset  such  as  good  will,  which  would  be  written  off 
against  the  profits  of  later  years.    Investors  in  public 
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utility  companies  should  also  hare  the  opportunity  of 
reoonping  pioneer  losses  and  if  hy  reason  of  insuffi- 
cient rates,  sac^  losses  have  not  been  made  good,  they 
become  a  claim  that  must  receive  consideration  in  the 
determination  of  the  "  fair  value  "  of  the  property. 

This  doctrine  of  going  value  does  not  mean,  how- 
ever, that  all  losses  sustained  by  a  public  utility  com- 
pany must  be  made  good  by  the  public  Under  such 
interpretation  the  most  ill-conceived  or  foolishly 
tmdertaken  business,  the  most  poorly  managed  and 
financially  unsaccessful  enterprise  would  become  the 
most  valuable.  The  larger  the  losses,  the  higher  would 
be  the  rates  to  be  charged  the  public.  Bates  would 
mount  tUl  they  reached  the  point  where  customers 
would  be  driven  to  the  use  of  substitutes  and  cease 
Qsing  the  service  supplied  at  an  exorbitant  price.    - 

While,  therefore,  the  investor  must  expect  to 
assume  the  usual  and  ordinary  risks  of  basineas,  he 
should  not  he  held  responsible  for  failure  to  earn  a 
fair  return  on  his  investment  due  to  contingencies  that 
could  not  in  their  very  nature  be  foreseen.  Such  a 
contingency  was  the  upheaval  in  economic  conditions 
and  relations  resulting  from  the  European  war  into 
Triiich  this  country  was  drawn.  Prices  of  materials 
and  labor  advanced  suddenly  to  unprecedented  heights 
and  necessitated  immediate  adjustment  in  the  selling 
price  of  finished  products.  When  the  finished  product 
was  supplied  by  enterprises  subject  merely  to  the 
r^olation  of  competitive  forces,  its  price  could  be 
increased  sufficiently  to  absorb  increased  costs  of  pro- 
duction. Public  utilities  whose  rates  were  fixed  by 
contract  were  less  fortunate,  and  in  many  cases  where 
they  were  unable  to  secure  modifications  of  con- 
tractual obligations  passed  through  a  period  of  finan- 
dal  hardship  that  seriously  threatened  their  credit 
and  rendered  it  impossible  for  them  to  procure  moneys 
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needed  for  extensions  or  even  neccBsary  replacements. 
If  saoh.  companies  are  to  fnmish  adequate  service 
their  credit  must  be  restored  through  rates  that  will 
enable  them  to  recoup  at  least  a  portion  of  their  war 
losses. 

It  does  not  follow  that  the  public  must  now  be  taxed 
to  provide  back  dividends  at  a  rate  that  had  never  been 
earned  before  the  war.  Before  a  company  may  claim 
reimbursement  for  "war  loeaes  "  it  must  first  show 
that  it  was  unable  to  obtain  the  necessary  public  con- 
sents to  an  advance  in  rates  and  then  must  be  pre- 
pared to  accept  a  rate  of  return  somewhat  below  tiiat 
which  is  deemed  reasonable  in  the  present  period  of 
high  interest  rates.  It  ehoald  not  expect  the  public, 
which  already  has  its  burden  of  war  debt  and  taxes,  to 
bear  all  the  losses  sustained  by  .the  utility  company. 
But  where  a  company  was  unable  through  no  fault  of 
its  own  to  obtain  for  its  services  sufficient  revenue  to 
cover  reasonable  fixed  charges  and  operating  expenses, 
including  allowance  for  depreciation  or  capital  con- 
sumed in  operation,  that  company  is  now  entitled  to 
a  rate  that  will  compensate  it  for  such  losses,  due  to 
general  conditions  that  were  beyond  its  power  to  con- 
trol or  modify  and  common  to  all  companies  »milarly 
situated.  Sudi  reimbursement  by  the  public  should 
be  made  either  through  a  higher  rate  of  return  on  the 
investment  or  through  a  process  of  amortization, 
which  requires  the  inclusion  of  the  unamortized  losses 
in  the  rate  base  commonly  called  the  "  fair  value  "  of 
the  property. 

Criticism  to  the  effect  that  such  losses  do  not  add  to 
the  value  of  the  property  would  be  justified  if  the  sole 
standard  of  value  were  its  replacement  or  duplication 
cost.  Such,  however,  is  not  the  case.  Replacement 
cost  is  merely  one  factor  to  be  considered  and  definite 
rulings  of  both  State  and  Federal  courts  require  con- 
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sideratioii  of  other  factors.  Replacement  cost  of  mains 
and  services,  for  example,  most  not  inclnde  paving 
that  was  not  actually  laid  and  paid  for  by  the  com- 
pany. People  ex  rel.  Kings  County  Lighting  Com- 
pany V.  WiUcox,  210  N.  Y.  479.  Pioneer  or  develop- 
ment losses  are  not  includible  if  they  have  been  sub- 
sequently made  good.  The  tendency  in  recent  prac- 
tice has  been  so  to  modify  the  reproduction  cost  for- 
mula as  to  bring  it  into  agreement  with  the  necessary 
and  prudent  investment  and  thereby  obtain  such  sta- 
bility in  a  rate  base  as  will  at  once  protect  the  invest- 
ment, represented  in  outstanding  securities,  and  do 
away  with  the  exceedingly  burdensome  expense  of 
making  appraisals  of  property  to  meet  frequent 
changes  in  price  levels.  The  relation  between  the 
utility  company  and  its  consumers  is  a  permanent 
relation,  and  when  a  trustworthy  record  has  once  been 
secured  of  the  amount  of  money  honestly  and  pru- 
dently invested  in  property  used  in  the  service  of  the 
pniblio  (and  Qiis  is  one  of  the  primary  purposes  of  the 
uniform  system  of  accounts  which  the  Commission  is 
authorized  to  prescribe),  this  record  should  receive 
the  most  serious  consideration  in  the  determination 
of  rates. 

The  method  herein  foUowed  is  in  close  agreement 
with  the  practice  of  both  the  former  New  York  Com- 
missions, which  practice  was  followed  and  upheld  in 
a  carefully  drawn  opinion  by  former  Supreme  Court 
Justice  Charles  E.  Hughes,  in  the  case  of  Brooklyn 
Borough  Gas  Company  v.  Public  Service  Commission, 
17  State  Dept.  Rep.  81.  The  only  new  departure  con- 
sists in  the  allowance  herein  made  for  unamortized 
war  losses,  which  in  principle,  however,  does  not  differ 
from  the  onamortized  rate  expense  allowed  as  a  cap- 
ital or  investment  item  by  Justice  Hughes  and  the 
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pioneer  loasea  allowed  by  the  Coiirt  of  Appeals  under 
the  designation  of  *'  going  value." 

Including  such  deficientaes  in  the  rate  base  for  fizii^ 
a  fur  retam  in  this  case  is  not  capitalization  of  defi- 
cieneiea.  As  the  court  said  in  People  ex  rel.  Kings 
County  Lighting  Company  v.  WUlcox,  SIO  N.  Y.  479, 
489:  "  Treating  a  reasonably  necessary  and  proper 
outlay  in  building  up  a  business  as  an  investment  for 
the  purpose  of  determining  the  fair  rate  of  retam  to 
be  charged  is  far  from  holding  that  it  should  be 
treated  as  capital  against  which  securities  might  he 
issued." 

Deficiencies  in  Amortization  Reserve.  In  each  of 
the  last  three  years  during  the  war  period  the  com- 
pany has  failed  to  set  aside  an  adequate  amount  for 
depre<nation.  The  amounts  set  aside  are  as  foUows: 
1918,  $1,179.28;  1919,  $1,400.02;  1920,  $3,484.84. 

The  company  has  not  earned  anything  like  a  proper 
amount  from  which  allowance  for  depreciation  could 
be  set  aside.  At  the  time  of  taking  over  the  gas  prop- 
erties the  depreciation,  as  stated  by  the  Commission, 
was  $49,585.  It  is  now  $120,000.  The  reserve  by  the 
balance  sheet  December  31,  1920,  is  $30,162.  The 
deficit  in  the  provision  for  depreciation  is  therefore 
at  least  the  difference  between  $120,000  and  $49,585, 
that  is  to  say  $70,415,  and  that  amount  will  be  assumed 
to  be  the  deficit  for  tiie  war  period  in  the  provision 
for  depreciation. 

Deficiencies  i»  Return.  The  average  of  fixed  cap- 
ital between  $736,222  as  allowed  by  the  Commission  as 
of  1916,  and  $875,808  of  1920  less  depreciation 
adjusted  to  each  year,  plus  wotMng  capital  at  the 
same  percentage  as  allowed  in  this  decision  has  been 
taken  as  the  basis  for  eeich  year's  return.  Allowing 
upon  these  amounts  7  per  cent  interest,  the  results,  as 
compared  with  the  actual  return,  are  as  follows: 
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966,84&       966,909       «67,970 
26,306         36,865         37,046 


128,224       $20,643       «21,044       920,924 

or  in  all  for  deficita  for  the  foar  years  $99,735.  This 
amoant  will  be  taken  as  the  deficit  in  return  for  the 
fonr  years  under  the  war  conditions. 

Work  in  Progress.  An  exhibit  has  been  submitted 
Bhoving  securities  permitted  to  be  issued  by  the  Pub- 
lic Service  Commission,  Second  Diatriet,  for  additions 
during  the  years  1920  and  1921  and  not  yet  included 
in  fixed  capitaL  Provision  for  this  is  necessary. 
Much  of  it  is  now  in  plfice.  The  sum  of  $71,419  should 
be  allowed  and  included  in  the  rate  base. 

Taking,  therefore,  all  relevant  matters  into  consid- 
eration, we  find  the  fair  value  of  the  properties  as  a 
rate  base  to  be  as  follows : 
Fixed  capital  to  December  31, 

1930 $876,000 

Acomed  depreciation 120,000 

Cost  less  depreciation $756,000 

Working  capital   72,340 

Construction  work  in  progress 71,419 

Depreciation  deficits  not  earned 70,415 

Deficits  of  the  war  period  not  made  good  99,735 

$1,069,909 

Revenues  and  Expenses.  The  determination  of  rea- 
sonable rates  requires  the  forecasting  of  future  costs 
and  future  reveiraes.  Such  forecasts  could  be  made 
with  a  reasonable  d^ree  of  certainty  before  the  great 
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war.  Prices  on  the  whole  were  then  relatively  stable; 
an  increase  in  the  price  of  one  commodity  was  nsnally 
offset  by  a  decrease  in  the  price  of  some  other  com- 
modity;  and  the  principal  factor  in  introducing 
changes  in  operating  expenses  was,  the  volume  of  pro- 
duction. Increasing  output  added  to  the  amount  of 
expenses  but  seldom  a  proportionate  increase,  so  in 
growing  communities  there  was  a  natural  tendency 
toward  a  decreasing  unit  cost  of  the  service  supplied. 
The  tendency  toward  lower  unit  costs  has  been 
reversed  in  recent  years  as  exemplified  in  the  follow- 
ing comparative  figures  of  the  output,  revenues  and 
expenses  of  the  Long  Island  Lighting  Company : 

1918  1919  1920 

Gaa  made  1,000  cubic  feet. .  130,977  160,087  186,933 

Gas  sold  1,000  cubic  feot..  105,512  132,764  167,358 

Gaa  lost  and  uBaccounted  for  19%  16.79i>  16.4% 
Gas  sold  in  1,000  cubic  feet. 
For      municipal      street 

lighting 2,489  2,663  2,594 

Private  consumers 75,811  102,361  123,870 

Street  lamps,  private. ...  146  82  50 

Fatchogue  Company   ...  27,066  27,668  30^41 

Total  gas  revenues $141,472.56  $182,675.49  $258,131.36 

Fer  1,000  cubic   feet  in 

cents 134.08  137.62  164.04 

Total  cost  of  operation....  11115,880.87  $146,323.01  $221,367.64 
Fer   1,000   cubic  feet  in 

cents 109.83  110.21  140.68 

Net  operating  income $25,178.01  $35,864.74  $36,259.68 

Fer  1,000  cubic   feet  in 

cents 23.86  27.01  23.04 


By  reason  of  credits  derived  from  insurance  the  net 
operating  income  given  above  for  1920  was  revised  by- 
Exhibit  27  to  become  $37,549.54. 

Between  1918  and  1920  while  the  quantity  of  gas 
sold  increased  50  per  cent  and  operating  revenues 
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more  than  80  per  cent,  operating  expenses  increased 
more  than  90  per  cent.  The  cost  of  operation  rose 
from  one  dollar  and  ten  cents  In  1918,  to  one  dollar 
and  forty  cents  in  1920,  and,  according  to  statements 
placed  in  evidence,  to  one  doUar  and  seventy  cents  in 
the  first  four  months  of  1921.  This  last  figure,  how- 
ever, is  hased  on  incomplete  records  of  gas  sold.  Even 
were  the  records  of  salee  reasouably  complete,  the 
unit  costs  in  the  winter  months  are  abnormally  high. 
Only  one-half  as  much  gas  is  then  sold  per  day  as  in 
the  smmuer  months  when  Long  Island  towns  double 
their  population.  Payrolls,  taxes,  insaraiLce  and  most 
of  the  other  items  of  expense  apart  from  the  coal  and 
oil  used  in  producing  gas  continue  about  the  same  in 
winter  months  as  in  summer  months.  Under  such 
conditions  of  operation  unit  cost  figures  for  individual 
months  are  worthless. 

To  arrive  at  present  day  cost  of  production  and  dis- 
tribution as  a  basis  for  a  new  rate  for  gas,  it  is  advis- 
able to  analyze  the  latest  complete  figures  for  a  full 
year.  In  the  year  1920,  when  the  average  cost  of  oper- 
ation was  one  dollar  and  forty  cents  per  thousand 
eobic  feet  of  gas  sold,  gas  oil,  the  principal  material  of 
manufacture,  cost  the  company  an  average  of  eleven 
cents  a  gallon  or  forty-one  cents  per  1,000  cubic  feet  of ' 
gas  sold.  In  the  year  1921  the  price  has  been  twelve  and 
forty-five  hundredths  cents  per  gallon  until  reduced  to 
six  and  one-qnarter  cents  per  gallon  under  a  contract 
that  will  cover  its  needs  for  upwards  of  a  year,  mak- 
ing the  cost  of  that  important  element  twenty-three 
cents  instead  of  forty-one  cents  in  each  one  1,000  cubic 
feet  of  gas  for  1920.  A  rate  of  charge  for  gas  that 
would  be  reasonable  in  the  year  1920,  would  now  be 
eighteen  cents  too  great  so  far  as  this  single  material 
of  manufacture  is  concerned. 

Not  is  this  the  only  item  of  expense  that  requires 
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adjuBtment.  Boiler  fael  is  now  cheaper  than  it  was 
in  1920,  whereas  generator  fuel  is  somewhat  more 
expensive.  The  neeeaaary  corrections  and  adjust- 
ments of  1920  expenses  to  make  them  applicable  to 
present  day  conditions  are  later  summarized. 

The  company  has  been  selling  its  gas  to  tiie  Pat- 
ehogue  Oas  Company  in  1920  at  an  average  price  of 
ninety-two  cents  per  1,000  cubic  feet  as  compared  with 
bare  manufacturing  costs  of  ninety-one  and  sixty-four 
hundredths  cents  per  1,000  cubic  feet.  This  last  figure 
does  not  include  any  proportion  of  depreciation,  taxes, 
insurance,  administration,  interest  on  investment  or 
any  of  the  other  elements  which  should  enter  into  a 
proper  rate  to  be  dialled  for  gas  furnished  to  the 
Patobogne  Company,  which,  if  not  carried  by  the  gas 
famished  to  the  Patchogue  Company,  may  need  to  be 
otherwise  provided  by  other  consumers,  or  result  in  a 
company  deficit.  The  deficiencies,  which  have  been 
shown  above,  may  have  been  partly  due  to  price  sched- 
ules for  gas  sold  to  certain  consumers.  The  Patchogue 
Company  is  diarged  12  per  cent  as  representing  the 
gas  lost  and  unaccounted  for,  whereas  ihe  experience 
of  the  Long  Island  Lighting  Company  for  the  full  year 
1920  was  15,41  per  cent  and  for  the  first  four  months 
•  of  1921  was  22.84  per  cent. 

Daring  the  first  four  months  of  1921  gas  was  sold 
to  the  Patchogue  Company  for  one  dollar  per  1,000 
cubic  feet,  whereas  the  bare  cost  to  manufacture  with- 
out taking  into  account  the  other  elements  above  men- 
tioned was  one  dollar  and  twenty-three  cents  per  1,000 
cubic  feet.  The  company  has  since  raised  the  price  to 
the  Patchogue  Company  to  one  dollar  and  twenty  cents 
per  1,000  cubic  feet,  which,  at  the  sale  of  35,470  ciAtio 
feet  estimated  for  1921,  would  amount  in  revenue  to 
$42,564.    This  figure  of  one  dollar  and  twenty  oents 
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per  1,000  cnbio  feet  has  been  caref  ally  checked  and  is 
allowed. 

An  analysis  of  the  costs  of  operation  for  1920  as 
snbmitted  by  the  company  shows: 

Total  cost  of  operation  for  sale  of 

157,358,000  cabic  feet $221,367  64 

Less  insarance  dividends 785  82 


$220,581  82 


In  this  amotint,  representing  the  coet  of  operation, 
there  are  included  certain  items  which  need  to  be 
examined  before  the  1920  figures  can  be  nsed  toward 
any  estimate  of  1921  costs.    They  are  the  following: 

Om  oil  $64^6  06 

Boiler  fnel  14,696  93 

Generator  fnd 40,638  09 

Other  expenses  for  analysis  are : 

TawB $13,819  4fi 

Qmenl  amortizBtioD 3,484  84 

Oai  03.    the  flgnre  of  $64,996.05  repraenU  693,944 

gallDDs  ftt  (J0943 984,096  06 

At  Qie  present  contract  price  of  $.0626  per  gaJlon, 
the  unonnt  wonld  be 37421  60 

Which  is  a  saving  of (27,873  56 

BoUtr  FutU    The  flgnre  $14,596.93  represents  1^67 

tons  st  $9^16 914,696  93 

At  the  present  prise  of  $6,67  per  ton,  tlie  amonnt 
wonld  be 10,451  86 

This  is  a  savins  of $4^44  04 
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Taxes.  $13,^^9.45.  This  figure  is  an  epportionment  by 
Exhibit  4  of  the  eompanj's  tax  ehaiges  as  shown  by 
the  general  ledger  for  the  year  by  taking  29.6  per 
cent  for  gas  operations.  The  total  charges  in  the 
ledger  are  $46,845.61  for  taxes.  An  analysis  of  these 
tax  charges  applicable  to  the  year,  shown  by  Exhibit 
39,  showB  a  total  applicable  to  the  year  of  $51,040.44, 
which  amonnt  includes  the  following,  itenls  which 
ot^ht  not  to  be  chaiged  to  the  gas  consomer,  vis. : 

Real  property  and  special  franchises $625  13 

Excess  dividends.  State 839  66 

Federal  income  7,960  20 

Federal  eonpon  1,527  30 

The  reasons  why  these  are  not  properly  chai^d  to  gas  consumers 

are  as  follows: 

Real  Property  and  Special  Franchise  Tax (625  13 

This,  by  Exhibit  18,  bdongs  to  the  electric  and  not 
to  the  gas  operations. 

ExceM  Dividends,  State,  Tax 839  66 

Federal  Income  Tax 7,960  20 

The  theory  of  these  taxes  is  that  the  goTemment 
takes  away  a  portion  of  the  profits  of  corporate  and 
individual  enterprises  to  meet  the  needs  of  govern- 
mental administration  and  the  taxes  should  be  borne 
by  the  enterprise  after  the  profits  of  the  year  have 
been  determined.  They  may  not  be  placed  upon  the 
consumers  of  the  company's  service. 

Federal  Coupon  Tax 1,527  SO 

This  aecroes  under  a  tax  covenant  in  the  com- 
pany's bonds  and  u  paid  on  the  interest  received  by 
the  holders  of  the  bonds.  It  represents  an  amount 
which  the  cempasy  has  agreed  to  pay  in  order  to  aid 
the  sale  of  its  bonds.  It  is  really  an  adjustment  in 
the  rate  of  interest  and  is  no  more  chargeable  to  the 
eonsumera  in  the  rate  to  be  paid  than  any  other 
interest  charge. 

Besides  these  amoants  not  chargeable  at  all  to  the 
gas  consumer  there  are  incladed  in  the  $51,040.44  of 
the  total  applicable  to  the  year  a  sum  for  taxes  on  real 
property,  on  special  franchises,  on  gross  earnings  and 
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for  Federal  capital  stock  tax  which  in  part  only  should 
be  borne  by  gas  output. 

Deducting  the  amounts  above  mentioned  as  dis- 
allowed and  apportioning  the  other  taxes  between  gas 
and  electric,  there  is  left  as  chargeable  to  gas  not 
$13,819.45  but  $9,390.58,  which  results  in  a  saving  of 
$4,428.87. 

In  aU,  the  deductions  above  mentioned  are  as 
follows : 

Saving  in  gas  oil $27,873  65 

Saving  on  boiler  fael 4,144  04 

Saving  on  taxes 4,428  87 

Aggregate $36,446  46 

Generator  Fuel.  $40,538.09.  This  represents  3G43  tons 
at  $11,128  $40,538  09 

Tbe  price  of  generator  coat  has  flnetnated.  The 
average  for  the  first  four  months  of  1921  was 
$11,603.  The  Jnne  price  $11,094.  The  10  cent  rate 
per  month  atier  Jnne  wilt  probably  increase  this  by 
the  present  time. 

Taking  $11,394,  the  1920  flgore  for  coal  would 

become 41,508  34 

An  increase  of 969  35 

General  AmortUation.  $3,484.84.  This  allowance  in 
1020  operating  expenses  for  annual  depreciation  is 
wholly  inadequate.  On  the  figure  for  depreciation 
adopted  in  this  opinion,  $17,129.78,  the  allowance 
for  the  annual  depreciation  should  be  increased  for 
(he  year  by 13,644  94 

The  total  additions  above  allowed  for  generator 
toal  and  amortization  amount  to 14,614  29 

The  deductions  for  gas  oil,  boiler  fuel  and  taxes 
unount  to 36,446  46 

leaving  a  net  deduction  of 21,832  17 

which,  if  taken  from  $220,581.82,  the  1920  flgnre  of 

operating  expenses,  will  leave 198,74&  65 

IS  the  total  operating  expenses  for  the  sale  of 
157,358,000  cnbic  feet  of  gas  adjusted  for  the  pur- 
poses of  consideration  in  the  finding  of  a  rate,  to  be 
ebsrged  for  gas  from  now  on. 
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This  would  make  an  adjusted  necessary  operating  ezpenw  for  the 
year  1920,  $196,740.66,  which  on  the  baeiB  of  157,353,000  enbie 
feet  Bold  in  1920  wonld  be  equivalent  to  $1,263  per  thousand  cubie 
feet  of  gas  sold. 

From  a  comparison  of  the  operating  figares  given 
above  for  the  years  1918,  1919  and  1920  and  from  the 
increases  shown  in  the  use  of  gas  oil  in  the  first  fonr 
months  of  1921  as  compared  with  1920  in  the  same 
months  and  from  the  gas  sold  in  the  same  fonr  months 
in  1920  compared  to  the  gas  sold  in  the  rest  of  that 
year,  applied  to  1921,  the  sales  of  gas  for  1921  are 
estimated  to  be  as  follows : 

Oas  sold  1921  1,000  cnbio  feet: 

Private  consumers 148,644 

Municipal  street  lightii^ 2,694 

Private  street  lamps 60 

Patohogne 36,470 

186,768 

At  the  rate  of  $1,263  per  1,000  cubic  feet  as  the  operating  expense 
of  1920,  adjusted,  the  operating  expense  to  produce  186,768,000 
cubic  feet  in  1921  would  be $236,8^ 

The  evidence  tends  te  show  additional  expenses  for 
_1921: 

Salaries  apportioned  to  gas $1,500 

Taxes  apportioned  to  gas 2,206 

$3,706 
but  of  this  amount  the  greater  part  is  taken  care  of  in 
the  increased  output,  amounting  to  186,858,000 
cubic  feet.  The  residne  remaining  should  be  added, 
however,  namely 1,066 

making  operating  expenses  for  1921 $236,931' 

New  Rate.  Assuming  that  the  costs  of  the  coming 
period  will  not  exceed  the  operating  fignres  as 
adjusted,  and  that  the  sales  of  gas  will  be  186,758,000 
cubic  feet  for  1921,  the  rate  for  commercial  or  private 
oonsumers  metered  gas  can  be  computed  as  follows : 
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Rate  baM tl,069,909 

8%  on  tbe  nta  b&w 

Operatiiig  ezpeoBe  for  186,758,000  cubic  feet 

Total  amoiut  neeeeSBr;  to  earn 

Revenne  from  monieiptJ  street  lighting 

and  private  street  lamps 92,650 

Etevenne  fotun  Patehogne  Gas  Company 

at  91.20  per  thoosand  cubic  feet 42,fi€4 

Uiacellaneoiu  gas  revenne 10,054 

65,268 

Commereial  or  metered  saloa  to  een 9267,250 

Dividing  this  amoimt  by  the  amotmt  of  estimated 
metered  sales  for  private  consmnption,  which  is  14S,- 
644,000  cubic  feet,  the  result  will  represent  the 
amoQiLt  per  1,000  cubic  feet  which  the  commercial 
metered  sales  consnmers  should  bear,  tiiat  is  to  say 
one  dollar  and  eighty  cents. 

The  figure  of  one  dollar  and  eighty  cents  just  given 
is  on  the  basis  of  gas  oil  at  six  and  one<iDarter  cents 
per  gallon  tmder  the  contract  which  is  at  present  run- 
ning. Since  June  thirtieth,  when  the  temporary  rate 
of  two  dollars  per  1,000  cubic  feet  and  one  dollar  mini- 
mum charge  per  month,  as  specified  in  that  order,  was 
permitted,  the  cost  of  gas  oil  has  been  for  a  consider- 
able part  of  the  time  not  six  and  one-qnarter  cents  per 
gallon  but  twelve  and  forty-five  one  hundredths  cents 
per  gallon.  The  effect  of  this  is  to  increase  the  price 
which  shonld  properly  be  allowed  for  gas  from  June 
30,  1921,  to  October  1,  1921,  to  two  dollars  per  1,000 
cubic  feet.  From  October  1, 1921,  the  price  should  be 
one  dollar  and  eighty  cents  per  1,000  cubic  feet. 

The  order  of  the  CommisBion  of  June  28, 1921,  which 
pending  final  determination  in  this  case  fixed  a  tem- 
porary rate  of  two  dollars  per  1,000  cubic  feet,  with  a 
monthly  minimum  charge  as  therein  specified,  had  in 
it  two  conditions : 
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1.  That  out  of  the  increased  revenues  the  company 
should  set  aside  not  less  than  $1,000  per  month  to  meet 
accruing  depreciation; 

2.  That  the  company  should,  after  final  determina- 
tion herein  and  on  the  order  of  the  Commission,  refund 
to  the  consumers  any  excess  as  shown  by  its  books  of 
the  temporary  rate,  with  interest  at  6  per  cent,  over 
any  lower  rates  determined  by  the  Commission  to  be 
reasonable. 

As  to  the  temporary  minimum  charge  per  month  of 
one  dollar  per  consumer,  the  same  order  provided  that 
when  the  charge  for  gas  consmned  at  meter  rates  was 
less  than  such  minimum  charge,  payment  of  over  one 
dollar  in  any  month  should  be  credited  against  months 
in  which  less  than  one  dollar  of  gas  was  consumed,  and 
if  bills  for  less  than  contract  year  aggregate  twelve 
dollars,  the  minimum  .diarge  during  remainder  of  year 
should  be  waived. 

It  has  been  necessary,  therefore,  for  the  Commis- 
sion  by  its  order  to  determine  the  reasonable  rate  dur- 
ing the  period  of  the  temporary  rate  fixed  by  the  order 
of  June  28,  1921,  and  require  a  refund  and  repayment 
by  the  company  of  the  excess  with  interest  at  6  per 
cent  per  annum. 

An  order  should,  therefore,  be  entered  as  a  final 
determination  of  reasonable  rates  to  be  charged  to 
private  consumers  of  gas  in  the  territory  of  this  com- 
pany here  in  question,  as  follows : 

1.  From  June  30,  1921,  to  October  1,  1921,  two  dol- 
lars per  1,000  cabic  feet  sold ; 

2.  From  October  1,1921,  to  the  date  when  the  com- 
pany shall  file  and  make  effective  under  sudi  order  a 
schedule,  one  dollar  and  eighty  cents  per  1,000  cubic 
feet  sold ;  with  a  minimum  charge  in  and  for  eacdi  suoh 
period,  of  one  dollar  per  month,  computed  as  in  said 
order  for  a  temporary  rate  prescribed. 
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3.  On  and  after  the  date  -when  such  schedule  is  filed 
and  effective  one  dollar  and  eighty  cents  per  1,000 
enbic  feet,  with  a  minimnm  charge  of  one  dollar  per 
month,  snoh  rate  to  continue  for  a  period  of  one  year 
thereafter  and  until  otherwise  ordered  by  the  Com- 
mission. 

Such  order  should  also  require  the  company  to 
refund  and  repay  to  its  consumers  any  excess  of  the 
temporary  rates  over  the  lower  rates  determined  to  be 
reasonable,  with  interest  at  the  rate  of  6  per  cent  per 
anntun. 

Prendergaat,  Chairman,  concurs;  Pooley,  Van 
Voorhis  and  Blakeslee,  Commissioners,  concur  in 
result  and  dissent  as  to  conduBions  reached  in  opinion 
as  to  depreciation  not  earned  and  unamortized  war 
losses. 


In  the  Matter  of  the  Complaint  of  Waltbb  B.  Stonb, 
as  Mayob  of  the  Citt  of  Syracuse,  against  New 
Yobs  Telephone  Company  as  to  Increase  in  Bates 
in  Said  City,  Effective  December  1, 1919 

Case  No.  7178 

In  the  Matter  of  the  Complaint  of  Haebt  H.  Fabmbb, 

Matob  of  the  Citt  of  Syeactjse,  against  New  Yobk 

Telephone  Company  as  to  Increase  in  Bates  in  Said 

City,  Effective  September  1, 1920 

Case  No.  7770 

(Public  Service  Conumssion,  November  30,  1921) 

mophone  camptnles  —  iipplieatlon  by  dtr  (or  a  lehearlnc  bu»d 
upon  allesed  erron  of  law  —  Application  denied. 

Edmnnd  H.  Lewis,  corporation  counsel  (Milo  B. 
Malthie,  of  counsel),  for  the  city  of  Syracuse. 
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John  L.  Swayze,  Frankland  Briggs,  Thomas  Car- 
mody  and  James  P.  Hill,  for  the  Kev  York  Telephone 
Company, 

BiAKESLEB,  Commissioner. — The  application  of  the 
city  of  Syracuse  states  ten  grounds  for  a  rehearing  of 
these  cases.  All  ten  allegationB  are  to  the  effect  that 
the  Commission  committed  errors  of  law  in  arriving 
at  the  conclusions  and  order  made  in  these  cases. 

The  application  does  not  state,  and  in  the  oral  a^n- 
ment  no  offer  was  made,  of  any  new  evidence.  The 
application  in  effect  asks  the  Commission  to  recon- 
sider matters  which  have  been  pending  before  the 
Commission  since  November,  1919,  to  go  over  the  old 
testimony  and  possibly  arrive  at  a  different  conclusion, 
and  make  a  new  order. 

It  might  be  well  to  state  definitely  that  in  the  opin- 
ion embodying  the  conclusions  reached  in  the  Syracuse 
case,  all  matters  covered  by  the  evidence  were  con- 
sidered and  practically  all  were  discussed.  The  case 
was  of  great  importance.  It  had  taken  a  long  time  to 
try,  and  had  cost  large  sums  of  money. 

It  had  been  tried  on  the  theory  that  the  evidence 
submitted  and  the  results  arrived  at  would  be  of  great 
benefit  in  the  decision  of  more  than  100  other  telephone 
rate  cases  then  pending  before  the  Commission. 

For  this  reason  all  the  evidence  presented,  the 
numerous  exhibits  and  documents  of  either  side,  the 
able  opinions  of  the  experts  employed  by  the  city,  and 
those  employed  by  the  company  were  given  careful 
consideration,  and  in  arriving  at  a  decision  it  was  dis- 
tinctly understood  that  the  case  had  been  tried  and 
submitted  npon  the  "  local  area  "  or  "  segregated 
district  "  theory,  and  therefore  the  decision  and  order 
were  sqnarely  based  upon  the  evidence  submitted 
relating  to  the  Syracuse  "  local  area." 

It  plainly  appeared  that,  even  if  the  book  cost  alone 
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of  the  company's  property  in  the  Syracuse  local  area, 
as  estimated  by  Dr.  Maltble,  the  expert  employed  by 
the  city,  were  taken,  and  the  depreciation  reserve  esti- 
mated by  Dr.  Maltbie  were  deducted,  and  the  actual 
amounts  received  in  1920  and  paid  out  in  1920  by  the 
company  were  computed,  t^e  net  revenue  was  much 
less  than  what  has  been  considered  by  the  courts  to 
be  a  fair  retnm. 

This  was  true  even  if  the  item  of  annual  deprecia- 
tion of  the  property  was  cut  to  4  per  cent,  and  the  pay- 
ment to  tiie  American  Telephone  and  Telegraph 
Company,  under  licensee  agreements,  was  reduced  to 
seventy-five  cents  per  station. 

Further,  if  the  expenses  estimated  by  the  company 
for  1921  were  disregarded,  and  the  1920  actual  pay- 
ments by  the  company  alone  considered,  still  the  com- 
pany in  1921  wonld  not  be  earning  more  than  a  fair 
return.    Upon  these  facts  the  order  was  based. 

Bat  the  Commission  had  been  so  strongly  impressed 
in  its  consideration  of  these  cases  by  the  unfair  and 
tremendously  expensive  method  of  trying  rate  cases 
on  this  "  local  area  "  theory  that  certain  observations 
were  made  in  regard  to  the  apparent  injustice  of  the 
methods.  None  of  these  observations  were  the  basis 
of  the  order  in  the  cases  and  cannot  be  so  regarded. 

These  expressions  of  opinion  were  set  forth  because 
the  Commission  felt  that  its  duty  to  the  patrons  of  this 
public  utility  required  that  it  should  point  out  the 
great  expense  and  waste  of  effort  manifested  in  these 
cases,  and  the  further  fact  that  no  real  results  of  value 
to  any  other  municipality  were  attained,  it  was  also 
believed  to  be  the  doty  of  the  Commission  to  call  atten- 
tion to  a  better,  less  expensive,  or  more  equitable 
method,  if  such  naethod  existed. 

It  is  pertinent  to  state  that  this  Commission  has 
entered  upon  an  investigation  of  the  New  York  Tele- 
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phone  Company's  operations,  and  that  npon  snch 
investigation  the  rates  and  charges  of  this  company 
in  the  city  of  Syracuse  will  be  thoroughly  examined 
and  reviewed. 

The  ten  points  raised  by  the  complainant  have  been 
carefully  considered,  no  new  evidence  is  offered,  and, 
as  has  been  stated,  the  effect  of  this  application  is  to 
demand  a  reconsideration  of  the  evidence  and  argu- 
ments, and  a  reversal  of  the  Commission's  decision. 
This  is  not  a  sufficient  ground  for  the  reopening  of  a 
case  in  which  snch  an  elaborate  record  has  now  been 
made,  and  considered,  and  upon  which  so  much  time 
and  effort  spent. 

It  follows  that  an  order  should  be  entered  denying 
the  application  for  rehearing. 

All  concur. 


In  the  Matter  of  the  Complaint  of  Tbustebs  op  the 
Village  op  Chateaugay  against  Chasm  Powzb 
Company  as  to  Rates  for  Electricity  Furnished  the 
Public,  Effective  January  1,  1921 

Case  No.  7958 

In  the  Matter  of  the  Complaint  of  Towk  Board  or 
Chateaugay  and  of  Customers  in  the  Towns  op 
Belmont  and  Burke  against  Chasm  Power  Com- 
pany as  to  Rates  for  Electricity  Furnished  the  Pub- 
lic, Effective  January  1,  1921 

Case  No.  7973 

In  the  Matter  of  the  Complaint  of  Town  Boabd  op 
THE  Town  op  Burke  against  Chasm  Power  Com- 
pany as  to  Eates  for  Electricity  Furnished  the  Pub- 
lic, Effective  January  1,  1921 

Case  No.  7974 
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In  the  Matter  of  the  Complaint  of  the  Town  Boabd  of 
THE  Town  op  Constable  against  Chasm  Poweb 
Company  as  to  Rates  for  Electricity  Furnished  the 
Pnblic,  Effective  January  1,  1921 

Case  No.  7982 

In  the  Matter  of  the  Complaint  of  the  Town  Boabd  of 
THE  Town  of  Constable  against  Chasm  Poweb 
Company  as  to  Bates  for  Electricity  Fumished  the 
Pnblic  in  Said  Munidpality,  EfEeotive  January  1, 
1921 

Case  No.  7983 

(Pnblic  Service  Commission,  ffovember  30,  1921) 

Qntiic  light  and  power  companleB  —  rates  —  going  value  —  eanit- 
aUe  distribution  of  cost  of  serrlce  between  conBiunerB  of  light 
and  wnsnmeiB  of  power. 

The  method  of  accumulating  book  deficits  at  comparatively 
lai^  rates  of  interest  inevitably  leads  to  this:  that  the  less 
a  pnblic  utility  has  earned,  the  more  it  is  claimed  to  be  worth. . 
With  such  an  absurd  proposition  the  Commission  cannot  agree. 

Where  the  CoDuniaeion'a  tabulations  show  that  power  nsen 
have  been  paying  less  for  current  than  it  cost  the  eompany  to 
produce^  rates  for  tliis  class  of  service  should  be  increased  to 
a  sum  aufScient  to  insure  that  the  power  business  pays  its 
share  and  to  prevent  that  imposition  on  lighting  consumen 
which  evidently  has  e^ted. 

Order  entered  fixing  eleven  and  one-half  cents  per  kilowatt 
hour  as  the  maximum  rate  to  be  charged  and  collected  from 
metered  consumera. 

Thomas  J.  Fitzpatrick,  for  village  of  Chateangay. 

A.  B.  Cooney  (Patrick  J.  Tiemey,  of  counsel),  for 
town  of  Constable. 

Jacobus  Kappeyne,  Barrett  J.  Beckwitii,  engineers 
for  complainants. 
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George  J.  Moore  (Bandall  J.  LeBoenf  and  Randall 
J.  LeBoeuf,  Jr.,  of  eounsel),  for  Chasm  Power 
Company. 

Robert  E.  Horton,  Harry  Barker  and  Robert  C. 
Wheeler,  engineers  for  the  company. 

W.  T.  Thayer,  -vice-president  and  general  manager. 
Chasm  Power  Company. 

Blakbslee,  Commissioner. —  The  complaints  in  the 
above  proceedings  were  filed  with  the  Commission  in 
December,  1920,  objecting  to  certain  rates  filed  by  the 
Chasm  Power  Company  to  become  effectire  January 
1,  1921.  The  village  of  Chateaugay  in  addition  filed 
a  correspondence  complaint  at  a  later  date,  objecting 
to  l^e  rates  charged  by  the  company  for  municipal 
lighting. 

The  flitnation  of  the  mnnioipal  corporations  and 
other  complainants  being  practically  the  same,  it  was 
stipulated  by  complainants  that  tiie  decision  of  the 
Commission  in  one  case  would  apply  to  all  the  others, 
and  all  the  complaints  were  heard  togetiier.  Elab- 
orate briefs  and  reply  briefs  have  been  sobinitted  by 
counsel,  and  carefully  prepared  exhibits  received  in 
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The  rates  complained  of  are  stated  in  Tariff  Bol- 
letin  No.  639,  of  this  Commission,  as  follows: 
"■Chasm  Power  Company: 

'*  Electric  service  in  the  village  of  Chateaugay, 
towns  of  Belmont,  Burke,  Chateaugay,  and  Constable, 
Franklin  county,  N.  Y. 

"  Straight  Line  rate,  for  metered  current,  available 
to    all    consumers    for    lighting    residences,    bams. 
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garages,  and  otbei  private  buildings,  increased  from 
ten  c^its  to  thirteen  cents  per  kilowatt  hour. 

"  Minimmn  charge  one  dollar  and  fifteen  cents  per 
month  (no  change). 

"  Flat  rate  for  commercial  lighting,  available  to  aU 
oonsiuuers  conducting  stores,  shops,  factories,  hotels, 
etc,  increased  from  four  dollars  to  six  dollars  per 
sixteen  candle  power  per  year. 

"  Minimum  charge  one  dollar  per  month  (no 
change). 

"  Effective  — Jannary  1,  1921." 

The  power  rates  of  the  company  on  file  with  this 
Coomiisaion  are: 

Meter  Service 
Power 

Lai^e  motors,  one  to  five  horsepower,  five  cents  per 
kilowatt  hoar. 

Small  motors,  less  than  one  horsepower,  ten  cents 
per  kilowatt  hour. 

Flat  Rates 
Power 

Large  motors,  over  five  horsepower,  eighteen  dol- 
lars per  year  per  horsepower. 

Small  motors,  five  horsepower  and  nnder,  twenty- 
four  dollars  per  year  per  horsepower. 

Combined  light,  heat  and  small  power  service,  for 
hotels  np  to  thirty-five  rooms,  fifty  cents  per  day;  for 
hotels  from  thirty-five  to  seventy  rooms,  one  dollar 
per  day. 

EbSTOBT  07  THE  CoMPANT 

This  company  was  organized  in  1902.  It  originally 
isaned  $20,000  in  capital  stock,  at  par  to  the  stock- 
holders, and  in  1903  this  amount  was  increased  to 
$35,000.    On  April  27,  1916,  the  company  was  author- 
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ized  by  order  of  the  Public  Service  Commission, 
Second  District,  to  issue  and  sell  5  per  cent  bonds; 
$47,000  were  then  issued  and  sold  at  par;  June  12, 
1917,  $3,000  more  of  such  bonds,  and  May  21,  1918, 
$25,000  more  of  such  bonds  were  sold,  making  a  total 
bonded  indebtedness  of  $75,000.  The  company's  1920 
report  to  the  Commission  showed  that  $5,000  of  these 
first  mortgage  bonds  were  retired,  leaving  the  amount 
of  bonded  indebtedness  actually  outstanding  at  the 
close  of  1920,  $70,000.  In  addition,  the  1920  report 
showed  that  it  owed  $12,000  in  promissory  notes.  In 
the  same  report  there  was  carried  an  amortization 
reserve  fund  of  $21,740,  and  a  corporate  surplus  of 
$30,878.  The  evidence  showed  that  on  May  1,  1921, 
there  were  only  $68,000  in  bonds  outstanding,  and 
that  the  amount  of  notes  outstanding  as  of  that  date 
was  still  $12,000.  The  company  has  never  declared 
any  stodc  or  bonus  dividends,  and  has  paid  but  one 
dividend  in  its  history,  viz:  $1,006  in  1913. 

The  hydro  plant  of  the  company  is  located  on  the 
Chateaugay  river  in  what  is  known  as  the  Chateaugay 
chasm.  The  company  owns  lands  and  water  rights 
along  the  chasm  for  a  distance  of  about  a  mile.  It 
has  a  dam,  pond,  and  power  house,  owns  certain  lands, 
a  mill-site  and  water  rights,  both  above  and  below  the 
present  dam.  The  power  house  is  about  250  feet  below 
the  dam.  Transmission  Unes  extend  to  Chateaugay 
village,  Quaker  Settlement,  Burke,  Constable,  Irish 
Settlement,  Malone,  Brainardsville,  EarlviUe,  and  to 
various  other  localities  in  the  surrounding  territory. 
Electric  current  for  light,  heat,  and  power,  and  for 
municipal  lighting  is  furnished.  The  company  has 
joint  control  of  a  dam  at  the  lower  end  of  the  Chateau- 
gay lakes,  at  the  outlet  into  the  Chateaugay  river. 
This  jointly  controlled  dam  is  owned  by  the  High 
Palls  Pulp  and  Paper  Company,  which  is  the  largest 
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power  customer  which  this  company  has.  Although 
no  written  contract  covering  the  procedure  ia  in  evi- 
dence, the  Chasm  Power  Company  and  the  High  Palla 
Pulp  and  Paper  Company,  by  their  control  of  this 
dam,  impound  water  in  the  spring  and  gradually  pay 
it  out  through  a  waste  gate  during  the  summer  until 
the  fall  rains  begins. 
(  The  company  futnishes  what  is  known  as  twenty- 
four  hour  service  for  both  light  and  power.  The  con- 
sumers are  classified  as:  oommerdal  flat  rate  light- 
ing; commercial  metered  lighting ;  commercial  metered 
power;  commercial  flat  rate  power;  and  private  flat 
rate  consumers.  Current  for  municipal  street  light- 
ing is  furnished  to  the  village  of  Chateaugay.  No 
contract  exists  between  the  company  and  the  village  of 
Chateaugay  with  reference  to  this  municipal  lighting, 
but  it  has  been  furnished  by  the  company  for  several 
years,  and  nntil  1917,  at  a  price  of  $800  per  year.  In 
1917  the  price  became  $1,000  per  year.  The  company 
now  charges  $1,200  per  year  for  this  service. 

-  Valuation  of  Physical  Peopebtt 
This  company  applied  to  the  Public  Service  Com- 
mission in  1912  for  authority  to  issue  stocks  and 
bonds  and  at  that  time  the  division  of  capitalization 
made  a  very  exhaustive  physical  inventory  and 
appraisal  of  its  property.  A  valuation  was  fixed  as 
of  December  1, 1912,  of  $94,616.22.  As  of  May  1, 1921, 
Messrs.  Horton,  Barker  and  Wheeler  fix  a  book  valua- 
tion of  $251,049.14,  Reproduction  cost,  less  depreda- 
tion of  the  same  date  is  given  as  $312,128.  Mr.  J. 
Kappeyne,  the  engineer  for  the  complainants,  fixed 
the  "  origintil  cost  "  of  the  company's  property  at 
$163,331.  The  1920  report  to  this  Commission  shows 
the  fixed  capital  to  be  $162,797.60. 

The  complainants  *'  accept  the  figures  of  the  engi- 
neers of  the  company  "  except  as  to  the  items  of  — 


88  State  Bbpabtmbnt  Befobtb 

[VoL  27]  Pnblie  Serriee  Commissioii 

CompUinaat^  CompBay** 
vshuttai       TilaatiiMi 

(a)  Land    devoted    to    electrical 

operations  $7,151       $78,546 

(b)  Oi|;anization  expenses: 

(1)  Engiineering  and  sn- 

perintendence  ....  3,194  8,750 

(2)  Organization  383  1,383 

(3)  Stock  promotion 0  1,000 

(4)  Interest  daring  con- 

struction         1,887  2,450 

(c)  Accessory  equipment: 

(1)  Malone      si^bBtation 

equipment   0  8,915 

(2)  3  transformers 0  1,650 

>  (3)  13,000  volt  switches, 

etc  0  175 

(d)  Protective    value    of    water 

rights     (Globe     mill     and 

Perry  lands)    0        40,232 

(e)  Going  concern  value 0        52,000 

to 
152,000 


A.  The  appraisal  of  Mr.  Barker  estimates  the 
power  capable  of  being  developed  to  be  worth  three- 
quarters  cents  per  kUowatt  hour,  and  this  evidence 
is  offered  in  corroboration  of  the  opinion  that  the 
water  power  sites  are  worth  $78,546.  Complainants 
claim  that  this  property  cost  the  company  $7,151,  and, 
that  never  having  earned  a  fair  return,  it  is  not  worth 
any  more  than  it  can  earn,  or  in  any  event  not  more 
than  its  actual  cost. 

B.  The  company  claims  credit  for  certain  expenses 
incident   to    its   organization   totaling   $13,583,   and 
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indudiiig  $1,000  for  the  expenses  of  a  stock-selling 
campaign.  Complainants  argne  that  these  sums  never 
were  paid  and  are  nnreasonable  and  improper.  They 
set  up  a  ama  of  $5,4:64  as  the  reasonable  allowance  for 
these  overheads. 

C.  It  is  clear  from  Uie  evidence  that  the  Malone 
substation  and  certain  toansmission  lines  and  13,000 
volt  equipment  are  not  at  present  in  service.  The 
complainants  insist  it  is  not  "  property  nsed  or  use- 
ful "  and  should  not  be  included  in  the  rate  base. 

D.  Certain  adjacent  power  sites  in  the  immediate 
locality  of  its  plant  are  owned  by  the  company.  The 
claim  is  made  that  it  is  an  exercise  of  sound  bnsi- 
ness  judgment  by  the  company  to  invest  money  in 
these  properties  as  a  protective  measure  tending  to 
safeguard  its  ability  to  care  for  a  possible  increase 
in  demand.  The  claimed  valuation  is  based  on  the 
value  determined  by  the  amount  of  marketable  cur- 
rent these  sites  conld  supply  if  developed. 

Complainants  protest  against  these  items  and  claim 
they  are  evaluated  on  a  basis  of  pure  theory  and 
should  not  be  considered  as  property  "  useful  or  used 
in  the  company's  business." 

E.  Respondents  offer  proof  as  to  *'  going  value  " 
based  on 

1.  T^ie  capitalizing  of'  accrued  deficits  since  oi^ani- 
zation,  based  on  original  cost  of  the  property  plus 
the  present  value  of  the  water  power. 

2.  A  similar  capitalization,  based,  however,  on  book 
value,  disregarding  the  present  water  power  value. 

Following  the  first  method  a  "  going  concern  " 
value  of  $1&2,034  is  set  up  and  by  ihe  second  computa- 
tion a  value  of  $52,000  is  arrived  at. 

After  a  careful  consideration  of  the  evidence  in 
regard  to  these  disputed  items,  we  find  the  fair  value 
of  this  company's  property  for  rate  making  purposes, 
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making    due    allowance    for    every    proper    element 
thereof,  to  be  $180,470. 

In  arriving  at  this  valuation  we  have  carefully  con- 
sidered the  company's  evidence  as  to  going  concern 
value.  The  method  followed,  that  of  accumulating 
book  deficits  at  comparatively  large  rates  of  interest, 
inevitably  leads  to  this :  that  the  less  a  public  utility 
has  earned,  the  more  it  is  claimed  to  be  wortL  With 
such  an  absurd  proposition  we  cannot  agree. 

We  have  considered  that  a  stun  of  $25,000,  in  addi- 
tion to  actual  cost,  fairly  includes  all  elements  of  going 
value,  together  with  the  additional  value  of  the  land 
and  water  rights  of  this  company,  both  those  in  actual 
use  and  those  held  as  a  protective  measure.  This  sum 
of  $25,000  has  been  thus  allowed  and  is  included  in  the 
foregoing  valuation. 

In  1920  this  company  generated  1,996,788  kilowatt 
hours.  Of  this  amount  it  sold  1,797,092  kilowatt 
hours,  leaving  lost  and  unaccounted  for,  199,696  kilo- 
watt hours. 

The  amount  sold  was  divided  as  follows: 
For  municipal  street  light- 
ing           20,904  kilowatt  hours 

For     private      consumers, 

lighting  227,892  kilowatt  hours 

For      private      consumers, 

power 1,548,296  kilowatt  hours 

Total  sold  1,797,092  kilowatt  hours 

The  227,892  kilowatt  hours  sold  to  private  consum- 
ers for  lighting  was  divided  into 

Flat  rate  101,577  kilowatt  hours 

Metered   126,315  kilowatt  hours 
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and  the  1,548,296  kilowatt  hoars  sold  to  private  con- 
sumers for  power  was  divided  into 

Metered   1,285,564  kilowatt  hours 

Flat  rate  262,732  kilowatt  hours 


Thus  it  appears  that  of  the  kilowatt  hours  pro- 
duced, that  is,  1,996,788  kilowatt  hours,  199,696  kilowatt 
hours,  or  10  per  cent,  was  lost  or  unaccounted  for ;  of 
the  current  sold,  1.18  per  cent  was  for  municipal 
lighting,  5.66  per  cent  was  for  6at  rate  lighting  con- 
sumers, 7.03  per  cent  for  metered  lighting  consumers ; 
71.54  per  cent  was  for  metered  consumers,  and  14.62 
per  cent  for  flat  rate  power  consumers.  The  income 
received  by  the  company  from  current  thus  sold  was 
$25,133,  divided  into: 

Flat  rate  lighting  consumers $3,047 

Metered  lighting  consumers  12,000 

Municipal  street  lighting 1,000 

Flat  rate  power  consumers .  2,372 

Metered  power  consumers 6,714 

Total $25,133 


A  tabulated  comparison  of  the  amount  of  current 
used  and  the  amount  of  revenue  paid  by  each  class  of 
consumers  shows: 
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For  1921  the  company's  experts  forecast  a  produo- 
tion  and  sale  of  1,997,333  kilowatt  hours  and  an  esti- 
mated reTenne  therefrom  of  $27,607 ;  tabulating  these 
estimates  according  to  the  class  of  use  results  as 
follows : 


Amount 
uHdin 

h<mi> 

PWBBt 

^ 

pud 

11 

.  11 

■i 

A  most  peculiar  fact  in  the  estimates  of  sales  for 
1921  will  be  noted.  In  1920  fiat  rate  consumers,  light- 
ing, used  101,577  kilowatt  hoars,  the  1921  estimate 
places  the  amount  to  be  used  at  72,600  kilowatt  hours, 
a  decrease  of  28,977  kilowatt  hours,  or  28  per  cent. 

In  1920  metered  consumers  used  126,315  kilowatt 
hours,  the  1921  estimate  places  the  amonnt  to  be  used 
at  94,829  kilowatt  hours,  a  decrease  of  31,486  kilowatt 
hours  or  25  per  cent. 

The  reasons  assigned  are  that  because  of  the  com- 
pany's policy  of  changing  from  flat  rate  to  metered 
service  there  will  be  less  flat  rate  current  sold.  That 
being  the  case,  it  is  not  very  convincing  that  in  spite 
of  the  increase  in  metered  users,  the  metered  consump- 
tion will  fall  off  BO  sharply.  In  fact  the  history  of 
metered  sales  shown  in  the  company's  Exhibit  No.  18 
is  directly  opposed  to  this  view : 
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TliiB  tabulation  ought  to  be  fairly  convincing,  aa  to 
what  may  be  reasonably  expected  to  happen  in  1921. 

While  the  estimate  of  flat  rate  lighting  for  1921  may 
be  accepted,  we  believe  that  unless  there  is  a  large  rate 
iocreaae,  the  company  should  sell  just  as  much 
metered  current  in  1921  as  in  1920,  viz:  126,315  kilo- 
watt hours. 

It  appears  from  the  foregoing  tabulations  that  the 
price  per  kilowatt  hour  paid  in  1920,  and  estimated  to 
be  paid  in  1921,  by  the  differ^it  classes  of  consum- 
ers, is 
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It  is  evident  from  a  study  of  these  tables  that  the 
burden  of  the  rates  charged  is  not  fairly  distributed, 
and  that  the  rates  are  discriminatory  and  ill-adjusted. 
While  the  quality  and  kind  of  power  furnished  is  not 
the  same  in  each  class,  yet  it  would  seem  that  the 
larger  power  users  are  buying  power  at  a  price  which 
pays  no  profit  to  the  company,  and  leaves  the  burden 
entirely  on  the  lighting  consamers.  A  study  of  the 
expense  items  for  1920,  and  of  our  estimate  for  1921, 
shows  a  kilowatt  hour  cost  of  production  of  $.01058 
for  1920,  and  $.00877  for  1921.  See  Appendix  A. 
When  it  is  considered  that  power  consumers  paid 
$.0059  on  the  average  in  1920,  and  will  pay  an  aver- 
age of  $.0060  in  1921,  according  to  the  company's  esti- 
mates, it  is  apparent  that  any  necessary  increase  over 
1920  rates  should  be  secured  mainly  from  power  users 
and  not  entirely  placed  on  lighting  consumers. 
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Of  the  power  nserg  it  appeared  that  the  High  Falls 
Pulp  and  Paper  Company  used  57  per  cent  of  the 
output  of  the  Chasm  Power  Company's  plant,  mider 
contract,  at  $18  per  horsepower  in  1920,  the  Chateau- 
gay  Excelsior  Company  paid  $18  a  horsepower,  Uie 
Eleotrio  Cold  Storage  Company  paid  $14  and  C.  L- 
Sancomb,  operating  a  grist  mill,  a  little  less  than  $14. 
The  contract  with  the  High  Falls  Company  expressly 
fixes  $.003213  per  kilowatt  hour  for  week  day  service, 
and  $.0020075  per  kilowatt  hour  for  Sunday  service, 
measured  in  the  High  Falls  plant.  Reference  to 
Appendix  A  shows  this  1,040,140  kilowatt  hours  of 
power  sold  to  the  High  Falls  Company  in  1920  by  the 
Chasm  Power  Company  cost  $11,044.68,  and  they 
received  only  $3,340.92,  computed  solely  on  the  higher 
or  "  week  day  "  rate. 

While  it  may  not  be  an  argument,  it  is  a  fact,  and 
furnishes  another  basis  for  comparison,  that  the 
Northern  New  York  Utilities,  Inc.,  operating  numer- 
ous hydro  electric  plants  in  Jefferson,  Lewis  and  St. 
Lawrence  counties,  has  a  rate  of  $42  per  horsepower 
per  year  for  "  firm  "  power  and  $25  per  horsepower 
per  year  for  *'  secondary  "  or  surplue  power.  Con- 
tracts embracing  these  rates  are  on  file  with  this 
Commission  in  a  recent  case.  See  Case  No.  124,  Pablio 
Service  Commission,  1921. 

Operatinq  Expenses 
There  is  a  practical  agreement  between  complain- 
ants and  the  company  in  regard  to  all  items  of  operat- 
ing expenses,  except  those  relating  to : 

1.  Co&t  of  Chateaugay  Lake  control. 

2.  Repairs  to  steam  plant. 

3.  Repairs  to  transmission  lines. 

4.  Bookkeeping  expense. 

5.  General  and  miscellaneous  expense. 
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1.  The  company  has  been  paying  $200  toward  the 
maintenance  of  the  control  dam  operated  by  the  High 
Falls  Pulp  and  Paper  Company.  Now,  the  Power 
Company 's  share  has  been  fixed  at  28  per  cent  of  the 
cost  of  control.  This  dam  and  control  works  has 
already  cost  $80,000  and  le  not  yet  finished.  The 
company  estimates  the  cost  for  1921  to  be  $1,340.  This 
amoant  seems  to  be  a  reasonable  snm  to  be  paid  for 
the  benefits  derived  thereimder. 

But  the  contract  for  this,  in  so  far  as  future  years 
are  concerned,  should  be  in  writing  and  filed,  if  the 
company  does  not  expect  the  good  faith  of  its  arrange- 
ments in  this  matter  to  be  questioned. 

2.  The  repairs  to  steam  plant  should  not  exceed  the 
sum  of  $300. 

3.  The  company  sets  up  an  additional  $500  as  the 
amount  to  be  expended  in  repairs  to  the  transmission 
lines.  The  yearly  average  has  been  $809.50.  One 
thousand  dollars  should  be  sufficient. 

4.  Bookkeeping  expense  is  apparently  more  than 
doubled.  The  fact  that  the  present  force  also  devotes 
its  time  to  keeping  the  books  of  the  various  other  com- 
panies, in  which  the  officers  of  the  company  are  inter- 
ested, leads  to  the  conviction,  in  the  absence  of  direct 
proof  in  the  case,  that  no  necessity  exists  at  present 
for  this  proposed  increase. 

5.  The  general  manager  receives  $3,300  in  salary. 
It  plainly  appears  that  the  greatest  share  in  the  suc- 
cessful business  progress  of  this  company  is  due  to 
his  efforts  and  ability.  While  it  may  be  dispropor- 
tionate in  comparison  to  the  rest  of  the  payroll  of  the 
company,  it  is  an  exercise  of  business  discretion  on 
the  part  of  the  directors  of  the  company  which  this 
Commission  cannot  criticize  and  with  which  it  will 
not  interfere. 

6.  Production  expenses  should  not  exceed  $6,550. 
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The    1921    estimates    for    expenses,    corrected   in 
accordance  with  these  views,  are 

Production $6,550 

Transmission 1,000 

Distribution 2,938 

Utilization  164 

Commercial  1,576 

General  and  miscellaneous 10,652 

Taxes  1,655 

Total  revenue  deductions $24,535 

Necessabt  Betbnues 

Valuation  of  property $188,470 

Working  capital,  materials  and  supplies. . .  3,718 

Working  cash  (company's  estimate) 3,270 

Total  $196,458 

Deducting  depreciation  reserve 21,739 

Bate  base  $173,719 


To  fairly  distribute  the  burden  of  payment  of  this 
revenue,  it  is  necessary  that  the  lighting  consumers 
shall  not  be  discriminated  against.  Our  tabulations 
show  that  power  users  have  been  paying  less  for  cur- 
rent than  it  cost  the  company  to  produce.  The  cost  of 
production  of  current  for  power  use  based  on  the 
company's  estimated  sales  for  1921  being  approxi- 
mately $.00877  per  kilowatt  hour,  it  is  apparent  that 
it  shonM  receive  at  least  $.0095  per  kilowatt  hour  in 
order  to  insure  that  the  power  business  pays  its  share, 
and  to  prevent  that  imposition  on  lighting  oonsumera 
whioh  evidently  has  existed. 
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The  sale  of  current  for  power  should  pro- 

daee $17,185 

Mnnicipal  lighting  rate  in  the  village  of 

Chateaugay 1,000 

Flat  rate  lighting  (company's  estimate)..  2,903 

Metered  consumers  (126,315  kilowatt  hours 

at  eleven  and  one-half  cents) 14,526 

Merchandise  and  jobbing  (compemy's  esti- 
mate)    1,695 

Estimated  revenue  $37,309 

Eevenne  deductions 24,535 

Balance  applicable  to  return $12,774 


These  rates  will  provide  for  all  revenue  deductions 
and  pay  a  return  of  approximately  7.35  per  cent. 
Under  all  the  circumstances,  this  Is  a  fair  return  for 
this  company.  It  follows  that  an  order  should  be 
entered  fixing  eleven  and  one-half  cents  per  kilowatt 
hoar  as  the  maximum  rate  to  be  chained  and  collected 
from  metered  consumers  in  the  territory  of  this  com- 
pany and  $1,000  per  year  as  the  maximum  price  to  be 
charged  and  collected  for  municipal  street  lighting  in 
the  village  of  Chateaugay;  based  on  an  installation  of 
eighty  lamps,  incandescent,  eight  volt,  five  and  one- 
half  ampere,  forty  candle  power ;  and  that  such  rates 
shall  be  effective  as  of  December  1,  1921,  and  be  and 
remain  in  force  and  effect  until  December  1,  1922,  and 
thereafter  until  the  further  order  of  this  Commission. 
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Appendix  "A" 
Production  expense  per  kilowatt  hour,  power 
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The  foregoing  is  based  on  these  methods  of 
compatation. 

1.  Production:  The  actual  production  expense  was 
divided  by  the  total  sales  of  energy  for  each  year,  all 
kilowatt  hours  costing  the  same  to  produce. 

2.  Amortization  of  Hydro  Plant:  Actual  costs  of 
the  company's  investments  In  dams,  canals  and  pipe 

Unes $34,603  17 

Chasm  hydro  plant 6,815  00 

General  equipment 694  89 

Turbines  and  water-wheels 11,885  65 

Generators,  hydro  plant 9,888  83 

Accessory  electric  power  equipment: 

Unit  No.  1  panel $765  04 

Unit  No.  2  panel 685  71 

Unit  No.  3  panel 640  34 

High  Falls  feeder  panel. . .        450  00 

Swing  arm  feeder  panel 136  00 

Bust  structure  247  25 

2,924  34 
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Miscellaneona  power  plant  equipment.. .  $481  05 
(ChaBm  power  plant) 

Transmission  Byetem: 

High  Falls  line  (poles  and  fixtures) . . .  545  56 

High  FaUs  line  (wiring) 1,»77  86 


$69,816  35 


To  the  foregoing  items  of  capital  investment  was 
applied  a  percentage  of  2  per  cent  (less  than  the'gen- 
eraUy  recognized  percentage) ;  and  the  result  divided 
by  total  sales  of  kilowatt  hours  per  year,  on  the  same 
theory  as  for  production  expenses. 

3.  Fixed  Charges  (Hydro  Plant) :  The  investment 
in  the  capital  accounts  mentioned  was  taken  and  8  per 
cent  applied;  this  of  course  excluded  any  allowance 
for  tte  value  of  water  rights  (either  actual  or 
theoretical). 

While  fixed  charges  might  have  been  allocated  on 
the  basis  of  demand,  no  information  as  to  the  demand 
of  the  various  classes  of  consumers  was  available.  As 
no  fixed  charges  were  based  on  value  of  land  or  water 
rights,  the  allocation  on  the  basis  of  kilowatt  hours 
sold  does  not  place  any  undue  portion  of  the  burden 
on  power  consumers. 

4.  The  General  and  Miscellaneous  Expense  Items: 
(Excluding  amortization)  are  computed  on  the  very 
conservative  basis  of  40  per  cent  of  the  total  expended 
in  1920  and  estimated  for  1921  for  these  items.  If  the 
company  sold  power  only  it  would  be  compelled  to 
maintain  some  office  and  employees  therein.  No  alloca- 
tion having  been  made  to  power  consumers  for  distribu- 
tion, transmission  or  commercial  expenses,  the  amount 
so  set  np  (40  per  cent  as  stated)  has  been  divided  by 
the  kilowatt  hour  sales  of  power  to  ascertain  the  cost 
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per  kilowatt  hoar.  It  is  also  worthy  of  remark  that  a 
large  part  of  the  general  and  miscellaneous  expense 
(38.7  per  cent  in  1920  and  31.9  per  cent  in  1921)  is 
made  np  of  the  salary  paid  to  the  president  of  the 
company,  and  it  is  reasonable  to  suppose  that  this 
relatively  high  salary  is  justified  because  of  his 
influence  and  ability  in  securing  this  power  business. 
5.  Taxes:  have  been  computed  on  the  basis  of  one- 
half  the  total  tases  paid  by  the  company.  The  amount 
80  allocated  represents  approximately  1  per  cent  of 
investment  in  production  equipment.  To  obtain  the 
cost  per  kilowatt  hour,  this  amount  was  divided  by 
the  kilowatt  hour  sales  to  power  consumers. 

All  concur. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the 
Commission  Concerning  the  Eegulations,  Practices, 
Service  and  Bates  of  Fare  of  the  Van  Bbunt  Steeet 
AND  Eeie  Basin  Bailboad  Company,  the  Coney 
Island  and  Brooklyn  Kailboad  Company,  the  Coket 
Island  and  Gbavesend  Railway  Company,  the 
Bbooklyn,  Queens  County  and  Sububban  Bailboad 
Company,  the  Nassau  Electeic  Raileoad  Company 
and  the  Bbooklyn  Heiqhts  Bailboad  Company 

Case  No.  1851 

(New  York  Transit  CommiBrion,  December  20,  1921) 

StTMt  railways  —  fares — tnastvt  order  —  strike  conditions  re- 
flected in  TSTesDB. 

Where,  by  reason  of  a  strike,  a  eompanjr  has  expended  abnor- 
mally lai^  sums  of  money  and  sostained  considerable  loss 
of  revenae,  it  is  not  entitled  to  take  the  strike  period  alone 
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u  the  criterion  of  its  earning  eapacitj,  and  it  is  Iiardl^  more 
reaBonable  to  take  a  period  in  which  the  effect  of  the  strike  is 
reflected  in  such  a  marked  wa;. 

A  transfer  rate  is  not  invalid  simply  because  one  company's 
share  of  the  joint  rate  is  less  than  the  average  cost  of  carry- 
ing a  passenger.  The  way  to  ascertain  whether  there  is  a  gain 
or  loss  is  to  ascertain  whether  the  volome  of  passengers  at- 
tracted by  the  transfen  is  so  great  as  to  reqaire  cars  in  addi- 
tion to  those  which  wonld  have  been  operated  in  any  event, 
and,  if  so,  to  determine  whether  this  added  expense  exceeds 
the  amount  of  added  revenue. 

Application  for  abn^ation  of  transfer  orders  denied. 

M.  B.  Hoffman,  for  Lindley  M.  Garrison  aa  receiver 
of  the  Nassau  Electric  Railroad  Company  and  Coney 
Island  and  Brooklyn  Railroad  Company. 

J.  B.  White,  for  the  Van  Brunt  Street  and  Erie 
Basin  Railroad  Company. 

George  H.  Stover,  assistant  counsel,  for  the  Com- 
mission. 


The  present  stage  of  this  proceeding  was  instituted 
by  the  presentation  to  the  Pablio  Service  Commis- 
sion for  the  First  District  of  two  petitions  by  Lindley 
M.  Garrison,  verified  March  10,  1921,  one  as  receiver 
of  the  Coney  Island  and  Brooklyn  Railroad  Company, 
and  one  as  receiver  of  the  Nassau  Electric  Railroad 
Company,  for  the  abrogation  of  orders  "A  "  and 
"  C  "  adopted  by  the  Public  Service  Commission 
on  February  3,  1915,  in  Case  No.  1851,  and  of  the 
orders  supplemental  thereto  and  adopted  by  said 
Commission  on  May  11,  1915.  By  orders  dated 
March  H,  1921,  the  Public  Service  Commission  for 
the  First  District  directed  a  hearing  upon  these  peti- 
tions; and  hearings  were  held  on  March  15,  March 
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22,  and  March  29,  1921,  and  were  closed.  No  deter* 
mination  having  been  made  thereon  by  the.Pnblic 
Service  Commission,  the  Transit  Commisaion  by  order 
dated  October  18,  1921,  directed  a  further  hearing 
and  authorized  and  designated  Howard  Thayer 
Kingsbury,  connBel,  to  conduct  said  hearing  as 
aforesaid.  Pnrsaant  to  snch  order,  counsel  con- 
ducted and  held  said  hearing  on  November  2,  1921. 
At  this  hearing,  no  further  evidence  was  introducefl. 
The  minutes  of  said  hearing  are  returned  herewith. 

The  Commission,  by  Kikqsbubt,  Counsel. —  Orders 
**A  "  and  "C,"  which  the  applicant  seeks  to  have 
abrogated,  were  transfer  orders.  Order  "A  "  estab- 
lished through  routes  at  the  maximum  joint  rate  of 
five  cents  between  any  point  on  the  Van  Brunt  street 
line  of  the  Van  Brunt  Street  and  Erie  Basin  Railroad 
Company  and  any  point  on  the  Hamilton  ferry,  Smith 
street,  Franklin  avenue  and  DeKalb  avenue  lines  of 
the  Coney  Island  and  Brooklyn  Bailroad  Company. 
Order  "  C  "  established  through  routes  at  the  maxi- 
mum joiut  rate  of  five  cents  between  any  point  on  the 
Van  Brunt  street  line  of  the  Van  Brunt  Street  and 
Erie  Basin  Bailroad  Company  and  any  point  on  the 
Fifteenth  street  hue  of  the  Nassau  Electric  Railroad 
Company.  The  orders  supplemental  to  orders  *'  A  '* 
and  "  C  "  apportioned  the  joint  rate  on  the  beisis  of 
one  and  one-half  cents  to  the  Van  Brant  Street  and 
Erie  Basin  Railroad  Company  and  three  and  one- 
half  cents  to  the  other  companies,  respectively. 

Petitioner  is  not  seeking  to  review  the  original 
orders  on  the  facts  of  the  original  proceedii^.  No 
question  is  raised  and  none  can  be  raised  as  to  the 
original  validity  of  the  orders.  Petitioner  seeks  the 
abrogation  of  those  orders,  because  of  an  alleged 
change  in  the  financial  condition  of  the  companies. 
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It  seems  mmecessary,  in  this  report,  to  enter  upon 
an  analysis  of  petitioner's  financial  figures  or  to 
comment  upon  instances  where  they  may  be  critidzed 
in  detaiL  The  figures  as  given  by  the  receiver  himself 
may  be  Bummarized  as  follows: 

The  Nassau  Electric  Bailroad  Company  had  oat- 
standing  stock,  bonds  and  certificates  of  indebted- 
ness amounting  in  all.  to  $35,797,187.85.  On  Decem- 
ber 30,  1920,  the  interest  in  default  on  bonds  was 
$1,163,790,  and  the  interest  in  default  on  oertificatea 
of  indebtedness  was  $907,078.16.  Proceedings  are 
pending  to  foreclose  aH  the  mortgages.  For  the 
period  from  July  15,  1919,  when  the  receiver  took 
possession,  to  November  30,  1920,  there  was  a  deficit 
of  $449,001.76;  for  the  period  from  July  1,  1920,  to 
November  30, 1920,  there  was  a  deficit  of  $512,073.40; 
and  for  the  month  of  November,  1920,  there  was  a 
deficit  of  $89,487.62.  On  November  30, 1920,  there  was 
cash  on  hand  of  $122,179.09,  to  meet  current  liabilities 
of  $1,926,050.24.  There  were  unpaid  accident  claims 
of  about  $200,000;  unpaid  taxes  of  $689^908.61;  and 
unpaid  bills  for  power  and  maintenance  of  about 
$902,000. 

The  Coney  Island  and  Brooklyn  Railroad  Company 
had  for  the  period  from  July  15,  1919,  to  November 
30,  1920,  a  net  corporate  income  of  $88,755.55;  for 
the  period  from  July  1, 1920,  to  November  30,  1920,  a 
deficit  of  $124,081.24;  and  for  the  month  of  November, 
1920,  a  deficit  of  $36,950.69.  On  November  30,  1920, 
there  was  cash  on  hand  of  $337,188.37,  of  which  there 
was  set  aside  for  a  sinking  fund  $22,078.97,  leaving 
$315,109.40  with  which  to  pay  current  liabilities  of 
$376,947.92.  There  were  unpaid  damage  claims  of 
about  $49,000;  unpaid  taxes  of  $274,775.07;  and 
unpaid  bills  for  power  and  maintenance  of  $80,395.76. 
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There  was  no  testimony  as  to  the  stock  and  bonds 
of  the  company. 

The  period  covered  by  these  figures  was  abnormal. 
Beginning  in  the  latter  part  of  Angnst,  1920,  there  was 
a  strike,  which  cnt  down  the  revenues  and  increased 
the  expenses.  The  Nassaa  receiver  figures  the  strike 
expenses  at  $346,246.64,  and  the  lost  revenue  at 
$150,000.  The  Coney  Island  receiver  figures  the  strike 
expenses  at  $127,981.05,  and  the  lost  revenue  at 
$50,000.  That  these  strike  expenses  and  losses  were 
large  factors  in  producing  a  deficit  is  apparent  from 
the  fact  that  the  deficit  for  the  five  months'  period, 
within  which  the  strike  occurred,  is  lai^er  than  the 
deficit  for  the  entire  period  of  the  receivership,  in 
which  these  five  months  are  included.  The  net  income 
or  deficit  will  be  altered,  if  allowance  be  made  for  the 
expenses  and  losses  due  to  the  strike.  For  the  Nassau 
Company,  the  expenses,  $346,246.64,  plus  the  loss, 
$150,000,  equals  $496,246.64,  which  would  change  the 
deficit  of  $449,001.76  to  a  net  income  of  $47,244.88. 
For  the  Coney  Island  Company,  the  expenses,  $127,- 
981.05,  plus  the  loss,  $50,000,  equals  $177,981.05,  whic^ 
would  change  the  net  income  from  $88,755.55  to 
$206,736.60,  and  the  deficit  of  $124,081.24  for  the  five 
months'  period  to  a  net  income  of  $3,899.81. 

The  evidence  as  to  earnings  and  operating  expenses 
is  unconvincing,  because  the  periods  covered  all  reflect 
the  disturbance  of  normal  conditions,  caused  by  the 
strike.  How  great  this  disturbance  was  may  be  seen 
from  the  facts  shown  above,  by  which  it  appears  that, 
if  there  had  been  no  strike,  the  Nassau  Company 
would  have  had  a  net  corporate  income  of  over  $47,000 
instead  of  a  deficit  of  $449,000,  while  the  Coney  Island 
Company  would  have  had  a  net  corporate  income  of 
over  $206,000,  instead  of  $88,000.    It  is  obvious  that 
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the  company  is  not  entitled  to  take  the  strike  period 
alone  as  the  criterion  of  its  earning  capacity,  and  it  is 
hardly  more  reasonable  to  take  a  period  in  which  the 
effect  of  the  strike  is  reflected  in  snch  a  marked  way. 

The  evidence  is  inadequate,  not  only  becaase  it  was 
taken  from  an  abnormal  period,  but  also  because  it 
was  not  brought  down  to  date  but  was  confined  to  a 
period,  since  which  there  has  been  great  improvement 
in  the  financial  condition  of  the  companies,  due  to 
lower  costs,  to  reduction  in  wages,  and  to  the  fact  that 
the  companies  are  now  charging  additional  fares. 
At  the  hearing  on  November  2,  1921,  counsel  for  the 
receiver  explained  why  he  felt  that  it  was  unnecessary 
to  offer  any  additional  evidence.  He  said  that  *'  if 
any  additional  evidence  is  offered  it  would  show  a 
worse  condition,  that  is,  an  increase  in  accrued 
defaulted  interest  and  an  increase  in  defaulted  taxes, 
than  existed  when  this  hearing  was  closed,"  and  that 
"  if  there  has  been  any  improvement  in  the  situation 
it  has  not  been  sofiScient  to  offset  any  of  these  losses 
that  we  have  had."  That  is,  he  does  not  deny  that 
there  has  been  an  improvement  in  operating  condi- 
tions, but  merely  alleges  that  it  has  not  been  suflSoient 
to  wipe  out  the  amounts  for  defaulted  interest  and 
unpaid  taxes.  For  all  that  appears,  however,  it  may 
he  sufficient  to  wipe  them  out  within  a  reasonable  time. 
The  burden  is  on  the  companies  to  show  that  they  are 
now  entitled  to  an  increase  in  fares.  In  my  opinion 
they  fail  to  sustain  the  burden  by  the  evidence 
presented. 

A  witness  for  the  receiver  testified  that  the  average 
cost  of  carrying  a  passenger  on  the  Nassau  lines  was 
four  and  six  hundred  nine  one  thoasandths  cents  for 
the  fiscal  year  ended  June  30, 1920,  and  five  and  eight 
hundred  and  sixty-eight  one  thousandths  ceata  for  the 


Digmzefl  by  Google 


106  State  Defabthent  Bepobtb 

[Vol.  27]  New  Toric  Transit  CommuBion 

six  months  ended  December  31,  1920;  and  that  the 
average  cost  of  carrying  a  passenger  on  the  lines  of 
the  Coney  Island  Company  was  four  and  one  hundred 
eighty-six  one  thousandths  cents  for  the  fiscal  year 
ended  June  30,  1920,  and  five  and  three-tenths  cents 
for  the  six  months  ended  December  31,  1920.  This 
cost  was  arrived  at  by  dividing  the  total  expense  by 
the  total  number  of  passengers ;  and  the  figures  were 
said  to  exclude  any  charge  for  depreciation,  or  fixed 
charges,  or  for  return  on  capital. 

The  receiver  contends  that,  since  during  the  five 
months  period  in  which  the  strike  took  place  it  cost 
more  than  five  cents  to  carry  a  passenger,  the  rate  of 
three  and  one-half  cents  is  clearly  confiscatory.  The 
same  argument  might  be  used  to  support  a  contention 
that  the  companies  should  discontinue  all  service. 
Obviously  the  cost  per  passenger  during  the  abnormal 
strike  period,  when  there  were  few  passengers  and 
high  operating  costs,  cannot  be  taken  as  the  standard. 
It  is  true  that  the  figures  for  the  fiscal  year  ended 
June  30,  1920,  showed  a  cost  per  passenger  of  over 
four  cents,  while  the  companies  received  for  transfer 
passengers  only  three  and  one-half  cents,  but  there  are 
no  figures  showing  what  the  cost  per  passenger  is 
today. 

The  fact  that  one  company's  share  of  the  joint 
rate  is  less  than  the  average  cost  of  carrying  a 
passenger  is  not  controlling.  There  is  a  wide  dif- 
ference between  the  general  rate  charged  by  a  com- 
pany and  the  joint  rate  chargeable  for  transfers.  If 
the  general  rate  is  less  than  the  average  cost  of  carry- 
ing a  passenger,  it  requires  no  argument  to  show  that 
the  company  is  suffering  a  loss.  Loss,  however,  can- 
not be  assumed  from  the  fact  that  what  one  company 
receives  for  carrying  a  transfer  passenger  is  less  than 
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the  average  cost  of  carrying  a  passenger.  This  cost  is 
arrived  at  by  dividing  the  total  ezpenees  by  the  total 
namber  of  passengers  carried.  The  requirements  of 
adequate  service  make  the  expense  more  or  less  con- 
stant. A  certain  number  of  cars  has  to  be  operated  in 
any  event;  and,  if  additional  passengers  can  be 
attracted  to  partially  empty  cars,  it  means  a  reduction 
in  the  average  cost  per  passenger,  and  a  gain,  instead 
of  a  loss  to  the  company.  Experience  shows  tfiat 
transfers  do  attract  additional  passengers.  Owing  to 
the  fact  that  street  railway  trackage,  is,  nnder  present 
conditions,  parcelled  ont  among  different  operating 
companies,  it  often  happens  that  in  order  to  take  a 
Tide  of  average  length  a  i>erson  mast  use  both  lines 
and  pay  a  fnll  fare  to  each.  Under  these  clrcam- 
Btances  persons  often  walk  a  few  blocks  where  other- 
wise they  would  ride;  but  under  a  transfer  system, 
take  a  oar.  A  company  is  often  better  o£F  under  a 
transfer  system,  because  the  lower  fare  attracts 
passengers  who  would  not  otherwise  ride,  thus  gi^i^ 
the  company  added  revenue  without  additional 
expense. 

Whether  a  transfer  order  is  reasonable  or  not 
depends  upon  whether  it  results  in  a  gain  or  a  loss 
to  the  company.  If  the  company  fares  as  well,  or 
better  as  a  result  of  the  transfer  order,  the  order  is 
not  invalid  simply  because  one  company's  share  of  the 
joint  rate  is  less  than  the  average  cost  of  carrying  a 
passenger.  The  way  to  ascertain  whether  there  is  a 
gain  or  a  loss  Is  to  ascertain  whether  the  volume  of 
passengers  attracted  by  the  transfers  is  so  great  as 
to  require  cars  in  addition  to  those  which  would  have 
to  be  operated  in  any  event,  and,  if  so,  to  determine 
whether  this  added  expense  exceeds  the  amoxmt  of 
added  revenue.    No  attempt  was  made  by  the  receiver 


Digmzefl  by  Google 


108  State  Dbpabtment  Rbpobts 

[Vol.  27]  New  York  Transit  CominiBsioii 

to  prove  a  loss  in  this  way.  There  is  no  evidence  as 
to  the  past  or  present  number  of  cars  operated  nor 
as  to  the  loading  conditions.  This  being  bo,  there  is 
a  failure  of  proof  that  the  transfer  order  results  in  a 
loss. 

The  receiver  introduced  evidence  to  show  that  the 
lines  of  some  of  the  joint  routes  were  of  considerable 
length;  but  his  witness  admitted  that  few,  if  any, 
passengers  ever  rode  the  full  distance.  Even  assum- 
ing that  some  passengers  do  ride  the  full  distance  the 
fact  is  unimportant ;  for  the  real  test  is  not  how  far 
some  passengers  ride  but  how  many  additional  cars 
are  required  for  the  transfer  traffic.  It  is  true  that 
additional  passengers  in  a  car  require  some  addi< 
tional  power,  but  this  added  cost  of  power  is  so  slight 
as  to  be  negligible.  It  cannot  be  contended  that  a 
transfer  order  is  unreasonable  unless  it  imposes  a 
loss  on  the  company;  and  the  loss  is  to  be  ascertained 
by  balancing  the  added  cost  against  the  added  revenue. 
While  the  added  cost  of  power  due  merely  to  heavier 
loads  is  undoubtedly  a  factor,  it  is  so  slight  a  factor 
that  to  be  considered  it  should  be  demonstrated,  whidi 
was  not  done  in  this  case. 

I  therefore  find  and  decide  that  the  receiver  has 
failed  to  prove  that  financial  loss  results  to  either 
company  by  reason  of  the  transfer  requirements,  and 
I  recommend  the  entry  of  orders  denying  his  appUca- 
tions  accordingly. 

Approved  and  adopted  by  the  Commission. 
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In  the  Matter  of  the  Extension  of  the  Boundaries  of 
Union  Fbee  School  Disteict  No.  2,  Town  of  Spring- 
field, Otsego  County 

Case  No.  720 

(Edneation  Department,  December  30,  1921) 

Tnion  free  school  dlstrlcta  —  extaiuloi)  of  bonndarlei  —  tompenu- 
tlon  for  abandoned  idiool  hovu  in  dlBSOlved  district 

Where  it  is  apparent  that  there  ahonld  be  a  well  organized 
and  properly  maintained  academic  school  in  a  conunanitjr,  the 
bonndariea  of  a  nnion  free  school  district  will  be  extended  to 
include  the  districts  and  parts  of  districts  naturally  tributary 
to  the  union  free  school  district.  The  district  should  be  ex- 
tended so  tiiat  the  burden  of  supporting  such  a  school  will  be 
distributed  over  the  territory  naturally  benefited  thereby. 

Where  a  district  which  it  is  proposed  to  dissolve  and  annex 
the  territory  thereof  to  a  union  district  has  recently  con- 
structed a  school  house,  an  arrangement  should  be  made  whereby 
the  taxpayers  of  the  dissolved  district  will  receive  compensa- 
tion to  the  extent  of  the  appraised  value  of  the  school  house 
and  equipment  to  be  applied  in  meeting  any  obligation  which 
may  be  imposed  upon  such  taxpayers  for  the  erection  and 
equipment  of  a  central  school  in  the  new  district. 

Orange  L.  Van  Home,  for  appellants. 

Gbayes,  Commissioner. —  It  appears  from  the 
papers  in  this  case  that  the  board  of  education  of 
union  free  school  district  No.  2,  town  of  Springfield, 
Otsego  county,  requested  the  district  superintendent 
of  schools  of  the  first  supervisory  district  of  such 
county  to  extend  the  boundaries  of  such  district  so  as 
to  include  a  portion  of  districts  Nob.  3  and  8  of  such 
town  and  all  of  districts  Nos.  5  and  6.  The  petition 
contained  in  it  a  description  of  the  boundaries  of  the 
proposed  district  by  metes  and  hounds.    The  district 


ty  Google 


110  Staib  Defabtmbnt  Bepobtb 

[Vol.  27]  Education  DepBrtment 

as  proposed  by  the  petitioners  would  be  compact  terri- 
torially and  wonld  all  be  comprised  within  a  radios  of 
two  and  one-half  miles  from  Springfield  Center. 

This  matter  was  first  bronght  to  the  attention  of 
the  district  superintendent  on  June  22,  1920,  and  he 
snbseqaently,  in  July,  denied  the  request  of  the  peti- 
tioners and  set  forth  his  reasons  therefor.  Prom  that 
time  to  the  present  the  matter  has  been  under  con- 
sideration in  the  Department.  Representatives  of  the 
Department  have  visited  the  proposed  district  and 
their  reports,  together  with  the  papers  presented  upon 
this  appeal,  show  fully  the  conditions  existing  in  the 
community  and  the  benefits  and  disadvantages  which 
would  result  from  the  requested  extension  of  the 
boundaries  of  the  union  free  school  district. 

Union  free  school  district  No.  2,  town  of  Springs 
field,  has  an  assessed  valuation  approximately 
$268,000;  its  tax  rate  during  the  school  year  of  1920- 
1921  was  eighteen  mills.  The  district  maintains  a 
graded  school  with  an  academic  department  cover- 
ing three  years  of  high  school  work.  The  building  now 
in  use  is  entirely  inadequate  for  the  proper  accommo- 
dation of  the  children  of  the  district.  About  eighty 
pupils  are  in  attendance  at  the  school,  twenty-four  of 
whom  are  academic  and  some  dozen  or  more  are  non- 
residents. 

There  is  no  question  as  to  the  necessity  of  improv- 
ing school  facilities  in  this  community.  If  the  district 
proposes  to  continue  giving  high  school  instruction  to 
the  children  of  this  district  and  of  surrounding  dis- 
tricts, it  will  be  necessary  to  build  a  building  con- 
siderably larger  than  the  present  one.  The  cost  of 
the  reconstruction  of  the  building  and -of  the  main- 
tenance of  an  academic  department  therein  would  very 
substantially  increase  the  present  high  tax  rate  in 
the  district.    The  burden  thus  imposed  upon  the  dis- 
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trict  wonld  be  nnjuat,  especially  in  view  of  the  fact  that 
the  school  contributes  materially  to  the  educational 
welfare  and  interests  of  tiie  entire  community. 

Springfield  Center,  where  the  present  graded  and 
academic  school  is  located,  is  the  natural  commercial, 
social  and  religious  center  for  the  entire  community. 
It  would  be  expected  that  the  children  of  the  surround- 
ing territory  would  receive  at  least  their  academic  in- 
strnction  at  this  place.  If  the  Springfield  Center  dis- 
trict is  not  extended  territorially  and  thus  given 
greater  financial  resources,  it  may  be  necessary  to 
limit  the  grade  and  quantity  of  instruction  given  in 
the  school  in  that  district.  It  would  not  be  fair  to 
impose  upon  the  village  district  the  burden  of  pro- 
viding more  than  is  required  for  their  own  children. 
It  seems  fair,  therefore,  to  infer  that  the  educational 
interests  of  the  entire  community  will  be  prejudicially 
affected  unless  substantial  aid  be  given  to  union  free 
school  district  No.  2  in  supporting,  the  graded  and 
academic  school  which  it  seeks  and  desires  to 
maintain. 

In  determining  the  question  as  to  the  extension  of 
the  territorial  limits  of  the  Springfield  Center  district 
it  is  essential  to  take  into  consideration  the  educational 
needs  of  the  entire  community.  If  it  be  deemed  im- 
practicable under  existing  conditions  to  continue 
academic  instruction  in  the  Springfield  Center  dis- 
trict, the  children  of  this  prosperous  farming  com- 
monity  will  be  deprived  of  the  opportunity  of  attend- 
ing upon  high  school  instruction  without  substantial 
hardship  and  financial  loss.  There  are  no  railroad 
facilities  in  the  immediate  vicinity  and  children  desir- 
es to  go  to  other  high  sdiools  would  have  to  travel  a 
considerable  distance  over  roads  that  are  difficult  of 
passage  during  a  considerable  portion  of  the  year. 

It  is  apparent  that  there  should  be  a  well  organized 
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and  properly  maintained  academic  school  in  this  com- 
mnnity.  The  records  show  that  there  are  140  or  more 
children  of  school  age  who  could  properly  attend  upon 
instruction  at  a  central  school.  There  would  he  a  suf- 
ficient number  of  (^ildren  in  the  academic  grades  to 
warrant  the  establishment  and  maintenance  of  a  strong 
academic  department.  If  the  boundaries  of  the  dis- 
trict are  extended  to  include  the  districts  and  parts  of 
districts  naturally  tributary  to  the  Springfield  Center 
district,  there  would  be  sufficient  financial  resourceB 
to  permit  the  establishment  and  maintenance  of  a 
Bcheol  with  such  a  department.  The  district  should 
be  extended  so  that  the  burden  of  supporting  such  a 
school  will  be  distributed  over  the  territory  naturally 
benefited  thereby. 

It  is  apparent  that  there  is  opposition  in  the  sur- 
rounding districts  to  the  dissolution  of  their  districts 
and  the  extension  of  the  boundaries  of  union  free 
school  district  No.  2.  Such  opposition  is  worthy  of 
*  consideration  but  should  not  control  as  against  the 
clearly  apparent  educational  advantage  obtained  by 
the  establishment  and  maintenance  of  a  graded  school 
affording  opportunity  to  all  of  the  community  for  ele- 
mentary and  secondary  instruction.  It  seems  advisa- 
ble, therefore,  to  direct  the  district  superintendent  to 
make  the  necessary  orders  so  extending  the  bound- 
aries of  the  district. 

It  will  not  be  advisable  to  go  to  the  extent  requested 
by  the  petitioners  in  their  appeal.  District  No.  8,  town 
of  Springfield,  should  be  left  as  it  is.  District  No.  5, 
having,  according  to  the  papers  before  us,  an  assessed 
valuation  of  about  $64,000,  and  district  No.  6,  having 
an  assessed  valuation  of  about  $58,000,  should  be  dis- 
solved and  their  territory  annexed  to  district  No.  2. 
The  portion  of  district  No.  3  which  is  immediately  con- 
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tignoae  to  union  free  school  district  No.  2  and  natur- 
ally tribntary  thereto  shoold  be  taken  from  school  dis- 
trict No.  3  and  annexed  to  nnion  free  school  district 
No.  2.  This  ahoold  include  such  part  of  district  No.  3 
as  is  hereafter  described  in  the  order  hereto  attached 
and  made  a  part  hereof.  The  approximate  value  of 
the  real  property  thus  transferred  is  $80,000.  There 
will  thus  be  created  a  school  unit  having  an  assessed 
valuation  of  about  $470,000,  which  will  be  sufficient 
for  the  maintenance  of  a  strong  graded  and  academic 
school. 

A  new  school  building  was  erected  in  district  No.  6, 
town  of  Springfield,  in  1918,  whidi  is  well  equipped 
and  in  good  condition.  This  building  is  about  one  mile 
from  the  place  where  the  proposed  new  bnilding  will 
be  erected  in  the  union  free  school  district.  It  would 
probably  be  unnecessary  to  continue  this  school  build- 
ing. "Wliether  it  is  used  or  abandoned,  some  disposi- 
tion of  it  should  be  made  for  the  benefit  of  the  tax- 
payers of  district  No.  6.  It  is  therefore  suggested 
that  some  volnntary  arrangement  be  made  by  the  tax- 
payers of  the  central  district  whereby  the  taxpayers 
of  district  No.  6  will  receive  compensation  to  the  extent 
of  the  appraised  value  of  the  schoolhouse  and  equip- 
ment in  their  district  to  be  applied  in  meeting  any  obli- 
gation which  may  be  imposed  upon  such  taxpayers  for 
ihe  erection  and  egtii^Hnent  of  a  central  school  in  the 
new  district.  If  there  is  a  failure  to  make  such  an 
arrangement  the  Commissioner  of  Education  will  en- 
tertain an  application  for  a  reopening  of  this  appeal 
with  a  view  of  re-establishing  such  district  No.  6, 

The  appeal  of  the  petitioners  to  the  extent  herein- 
after specified  is  sustained,  and  it  will  be  the  duty  of 
the  district  superintendent  to  make  the  necessary 
orders   and  take  the  proceedings  prescribed  by  the 
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statute  for  the  purpose  of  obtaining  an  extension  of 
the  boundaries  as  herein  directed. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  district  superintendent 
of  the  first  BUpervisory  district  of  the  county  of  Otsego 
be  and  he  hereby  is  ordered  and  directed  to  eseeate 
and  file  an  order  dissolving  districts  Nos.  5  and  6  of 
the  town  of  Springfield,  Otsego  county,  and  annexing 
the  territory  thereof  to  union  free  school  district  No.  2 
of  such  town.  Such  order  shall  be  executed  immedi- 
ately and  filed  in  the  office  of  the  town  clerk  of  the 
town  of  Springfield.  The  provisions  made  for  the 
instruction  of  the  pupils  of  such  districts  shall  be  con- 
tinued for  the  remainder  of  the  school  year  and  the 
taxes  assessed  and  levied  against  the  property  of  such 
districts  for  the  purpose  of  providing  instruction  for 
tile  children  of  snch  districts  shall  be  collected  and 
applied  by  the  oE&cers  thereof  for  the  remainder  of  the 
school  year,  notwithstanding  the  taking  efFect  of  snch 
order.  Such  order,  except  as  hereinbefore  provided, 
shall  take  effect  April  1, 1922. 

It  is  hereby  further  ordered  that  the  district  super- 
intendent of  the  first  supervisory  district  of  the  county 
of  Otsego  shall  take  the  proceedings  provided  by  sec- 
tions 123-125  inclusive  of  the  Education  Law  for  the 
purpose  of  altering  the  boundaries  of  school  district 
No.  3  and  union  free  school  district  No.  2  of  such  town 
by  transferring  from  district  No.  3  to  said  union  free 
school  district  No.  2  so  much  of  such  district  No.  3  as 
lies  to  the  north  of  a  line  beginning  on  the  westerly 
shore  of  Otsego  Lake  on  the  boundary  line  between 
the  lands  of  John  Eldred  and  B.  P.  Bennett,  miming 
thence  westerly  to  the  highway  leading  from  Spring- 
field Center  to  Cooperstown,  and  thence  westerly  on 
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the  boandary  line  between  the  lands  of  A.  T.  Van 
Home  and  Delia  Qetman;  thence  north  along  the 
boundary  line  of  lands  of  A.  T.  Van  Home  and  Wil- 
liam Thayer;  thenoe  westerly  along  the  Van  Home 
and  Thayer  lines  to  tiie  Tbnrston  Hill  Sdioolhouse 
Road;  thence  westerly  along  the  nortiierly  boundary 
line  of  the  lands  of  S.  S.  Spanlding,  thence  north  along 
the  westerly  boundary  line  of  the  lands  of  S.  S.  Spanld- 
ing,  Muun  and  Butterfield,  Munn  and  White,  to  the 
boandary  line  between  district  No.  3  and  union  free 
Bchool  district  No.  2,  town  of  Springfield.  Such  order 
shall  be  executed  immediately  by  the  district  superin- 
tendent of  the  first  supervisory  district  of  the  county 
of  Otsego  and  shall  be  filed  in  the  office  of  the  town 
clerk  of  the  town  of  Springfield,  and  shall  take  effect 
88  provided  by  the  Education  Law. 


lo  the  Matter  of  the  Application  of  the  Nobth  Good- 
man Park  Waxee  Distbict,  for  Approval  of  its  Fin- 
ancial and  Engineering  Plana  for  the  Construction 
of  a  Water  Supply  System 

Water  Supply  Application  No.  271 

(Water  Pow«t  Commission,  December  29,  1921) 

Appllcitton  ftpproTed  m  modified. 

By  the  Commission. —  Pihppo  Di  Dio,  Francesco 
Qentile  and  Onofrio  Nasca,  water  commissioners  of 
the  North  Goodman  Park  Water  District,  acting  on 
behalf  and  in  the  name  of  that  district,  on  October 
<i4, 1921,  made  application  to  the  Water  Power  Com- 
misBion  for  its  approval  of  the  water  supply  system 
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proposed  to  be  installed  in  said  district  and  the  pro- 
posed arrangements  for  obtaining  a  supply  of  water 
therefor.  This  application  was  filed  in  the  office  of 
the  Water  Power  CommisBion  November  23,  1921. 

After  due  notice  published  in  the  Rochester  Times- 
Union  and  Advertiser  and  the  Rochester  Democrat 
and  Chronicle,  the  hearing  on  this  petition  was  held 
in  the  Monroe  county  court  house  in  the  dty  of 
Rochester  on  December  19,  1921,  at  10  o'clock  in  the 
forenoon.  At  this  hearing  the  Commission  con- 
sidered the  petition,  maps  and  plans  submitted,  ex- 
amined witnesses  and  heard  arguments  for  the  pro- 
ject. The  petitioners  appeared  in  person  and  were 
represented  by  Roceo  M.  Fischette,  attorney  for  the 
water  district.  No  objections  were  filed  and  no  one 
appeared  in  opposition. 

It  is  proposed  to  construct  a  comprehensive  water 
distribution  system  in  this  district,  consisting  of  22,- 
320  feet  of  six-inch  cast-iron  pipe,  thirty-six  fire 
hydrants  and  thirty  six-inch  valves.  "Water  is  to  be 
purchased  by  meter  from  the  Rochester  and  Lake 
Ontario  "Water  Company,  connection  being  made  to 
the  eight-inch  main  of  that  company  on  the  Ridge  road 
north  of  the  district.  The  total  cost  of  the  project  is 
estimated  at  $45,000. 

After  due  study  of  the  petition  and  its  exhibits, 
the  evidence  and  arguments  given  at  the  hearing,  It 
appears  as  follows: 

North  Goodman  Park  Water  District  comprises  a 
part  of  the  town  of  Irondequoit,  Monroe  county.  It 
lies  adjacent  to  and  north  of  the  northerly  boundary 
of  the  city  of  Rochester,  midway  between  Genesee 
river  and  Irondequoit  bay.  Many  houses  have  re- 
cently been  built  in  this  district,  which  now  contains 
some  200  dwellings  and  has  a  population  of  about 
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1^.  At  the  present  time  there  is  no  pnblic  water 
supply  system  within  the  district.  Water  for  drink- 
ing pnrposes  is  obtained  from  ordinary  wella ;  water 
for  fire  fighting  purposes  is  unobtainable,  except 
along  the  southerly  line  of  the  district,  which  can  be 
reached  from  the  hydrants  of  the  city  of  Rochester. 
The  construction  of  the  east  side  trunk  sewer  of  the 
city  of  Rochester  has  so  lowered  the  ground  water 
that  many  wells  formerly  used  now  go  dry  in  sum- 
mer. Daring  the  past  summer  a  most  severe  water 
shortage  was  experienced.  There  can  be  no  doubt 
but  that  a  public  water  supply  system  is  urgently 
needed  by  this  district. 

On  Angnst  30,  1921,  a  petition  for  the  formation  of 
this  water  district  was  filed  in  the  oflSce  of  the  town 
deik  of  the  town  of  Irondequoit  At  a  meeting  of  the 
town  board  of  said  town,  held  September  19, 1921,  the 
water  district  was  established  and  the  above  men- 
tioned water  commisBionera  appointed.  They  have 
since  duly  qualified  for  office.  The  petition  states  that 
the  total  assessed  valnation  of  property  within  this 
district  was,  at  the  time  of  the  last  assessment  roll, 
$265,000. 

Plans  for  the  proposed  water  distribution  system 
were  prepared  by  Harry  C.  Kittredge,  a  civil  engi- 
neer having  a  place  of  business  in  the  city  of  Rochester. 

It  is  proposed  to  obtain  water  for  this  district  from 
the  Rochester  and  Lake  Ontario  Water  Company. 
This  company  supplies  the  area  immediately  adjacent 
to  and  a  portion  of  the  city  of  Rochester  with  water 
pumped  from  Lake  Ontario.  This  water  is  purified  by 
filtration  and  chlorination  and  is  of  satisfactory  qual- 
ity. On  July  31,  1912,  the  Conservation  Commission 
approved  an  application  from  this  company  for  per- 
mission to  supply  water  in  all  parts  of  the  town  of 
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Irondeqaoit  (water  supply  application  No.  120).  It 
was  found  at  that  time  that  the  company  could  supply 
water  of  snitable  quality  in  quantity  suflScient  for  all 
of  that  township.  Since  then  the  pumping  station  and 
purification  plant  of  the  company  have  been  improved 
and  it  has  lost  its  largest  customer,  the  Eastman 
Kodak  Company,  so  that  there  seems  no  reason  to 
mckdify  the  previous  findings  of  the  Conservation 
Commission.  The  company  can  now  supply  7,000,000 
gallons  of  water  per  day  and  is  actually  supplying 
between  5,500,000  and  6,000,000  of  gallons  of  water 
per  day.  The  consumption  in  this  district  should  not 
exceed  120,000  gallons  per  day  by  the  most  liberal 
estimate  and  probably  will  be  less.  In  the  company  'a 
eight-inch  main  on  Ridge  road  there  is  static  pressure 
of  from  eighty  to  ninety  pounds  per  square  inch  and 
this  pressure  does  not  fall  below  seventy-five  to  eighty 
pounds  per  square  inch,  pressure  which  wUI  be  ample 
for  this  district. 

For  the  time  being,  the  distribution  grillage  pro- 
posed to  be  installed  in  this  district  will  be  supplied 
through  a  single  six-inch  pipe  line,  about  half  a  mile 
long,  from  the  eight-inch  main  of  the  water  company  in 
Eidge  road.  If  the  district  were  closely  built  up,  this 
might  not  be  entirely  satisfactory,  but,  when  that  con- 
dition occurs,  it  will  undoubtedly  be  tied  in  either  to 
the  water  supply  system  of  the  city  of  Rochester  or  to 
an  extended  distribution  system  belonging  to  the  com- 
pany. The  proposed  piping  will  be  ample  for  the 
,  present  needs  of  the  district. 

Mr.  Kittredge  estimated  that  the  woAs  could  be 
built  for  a  sum  not  exceeding  $45,000.  This  estimate 
was  based  on  a  cost  of  $60  per  ton  for  cast-iron  pipe. 
As  the  present  price  of  pipe  is  about  $15  per  ton  less 
than  this  it  would  seem  that  the  estimate  was  liberal. 
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The  works,  if  properly  constructed  in  accordance  with 
the  plans  and  apeeifications  submitted,  of  snitahle 
materials  and  witii  careful  workmanship,  will  be  safe 
and  adequate. 

No  land  is  to  be  acquired,  but  a  right  of  way  is  to  be 
obtained  on  the  extension  of  North  Goodmim  street, 
estending  from  the  northwest  comer  of  the  district  to 
'  Bidge  road ;  on  which  right  of  way  the  connecting  six- 
inch  pipe  Une  is  to  be  laid. 

No  local  sources  of  water  supply  exist.  The  district 
could  be  supplied  either  from  the  water  company's 
mains,  as  proposed,  from  the  city  of  Rochester,  or  by 
an  independent  plant  taking  water  from  Lake  Ontario. 
There  are  legal  difificulties  in  obtaining  water  from 
the  city  and  it  is  improbable  that  the  city  desires  to 
extend  its  mains  outside  of  its  limits,  as  its  water  sup- 
ply resources,  though  sufficient  for  its  present  needs, 
are  not  liberal.  An  independent  plant,  taking  water 
from  Lake  Ontario,  would  be  excessively  costly.  The 
water  company  is  able  and  willing  to  supply  this  dis- 
trict That  company  has  the  right,  granted  by  both 
State  and  local  authorities,  to  extend  its  mains  into 
this  district,  but  it  is  unwilling  to  do  so,  partly  for 
financial  considerations  and  partly  because,  as  this 
district  undoubtedly  in  the  next  few  years  will  be 
absorbed  by  the  city  of  Rochester,  it  would  be  simpler 
and  more  satisfactory  to  all  concerned  for  the  distri- 
bution mains  therein  to  be  publicly  owned.  This  would 
permit  them,  when  such  coarse  was  deemed  advisable, 
readily  to  be  incorporated  into  the  general  waterworks 
system  of  the  city  of  Rochester. 

The  carrying  out  of  this  project  will  not  adversely 
afifect  the  water  supply  interests  of  any  municipality 
or  civil  division  of  the  State. 

The  legal  damages  which  may  he  caused  by  the  ex- 
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ecntion  of  the  plans  of  the  petitioner  do  not  appear  to 
be  Bnch  as  to  reqnire  any  special  consideration  or  legis- 
lative enactment  in  order  that  they  may  be  eqnitably 
determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  district  and  the  interests  of  other  municipal 
corporations,  dvil  divisions  of  the  State  and  the  in- 
habitants thereof,  the  interests  of  the  Rochester  and 
Lake  OntarioWater  Company  and  the  patrons  thereof, 
it  is  hereby  determined  to  be  neceBsary  to  modify  this 
application  as  submitted,  and  it  is  hereby  modified  to 
provide  tiiat  all  work  proposed  therein  to  be  done  shall 
be  completed  -within  two  years  from  the  date  of  this 
approval. 

In  consideration  of  the  above,  the  Commission  there- 
fore finds  and  determines: 

First.  That  the  plans  proposed  are  justified  by  pub- 
lic necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third,  That  said  plane  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  contam- 
ination and  for  the  proper  filtration  of  sudi  additional 
supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisionsof  the  State 
affected  thereby  and  to  the  inhabitants  thereof,  par- 
ticular consideration  being  given  to  their  present  and 
future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 

Wherefore,    the   Water  Power   Commission   does 
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hereby  approve  the   said  application  of  the  North 
Goodman  Park  Water  District  as  thus  modified. 

In   witness  whereof,   the  Water  Power  Com- 
mission has  caused  this  determination  and 
approval   to   be   signed  by  the   members 
[i-  s.  J  thereof  and  has  caused  its  oflScia!  seal  to  be 

affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  city  of 
Albany  this  29th  day  of  December,  1921. 
Watee  Powbb  Commission 
Ellis  J.  Stalet 

Conservation  Commissioner 
Charles  D.  Newton, 

Attomey-Oeneral 
By  Thos.  F.  Fennell, 
First  Deputy 
Fbakk  M.  Williams, 
A.  H  Perkins.  State  Engineer  and  Surveyor 

Secretary  to  the  Commission 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  made  by  Edith 
Elliott,  Widow,  on  Behalf  of  Herself  and  Infant 
Son,  on  Account  of  the  Death  of  Glenn  P.  Elliott, 
Deceased,  against  Unfted  States  Gypsum  Company, 
employer;  and  Employers'  Liabiuty  Assurance 
CoaPOBATioH,  Ltd.,  Insurance  Carrier 
Case  No.  801433 

(InduBtrial  Board,  January  i,  1922) 
D«cuMd  Nnployee  left  the  engine  upon  irUdi  he  had  bean  work- 
ing for  the  pnrpoBe  of  fixing  his  shoe.  While  endearoring  to 
■tretch  the  shoe  with  the  h&ndla  of  a  babbit  sciaper,  the 
■harp  end  of  the  ecraper  entered  his  abdomen  reinltlng  In 
hli  death  —  award  to  widow  and  minor  child. 
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This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  Bnffalo,  N.  Y.,  on  May  3,  1921;  at 
Batavia,  N.  Y.,  on  June  2, 1921,  and  at  Bnflfalo,  N.  Y., 
on  October  25,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters  50 
and  60  of  the  Laws  of  1921  is  the  successor  of  the  State 
Industrial  Commission  in  this  case. 

Bertrand  L.  Pettigrew,  for  employer  and  inBoranee 
carrier. 

Stedman  &  Waterman,  for  claimant. 
Claimant  in  person. 

By  the  Board. — All  the  evidence  having  been  heard 
and  dnly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact  and  award  as  follows : 

On  March  14,  1921,  the  day  on  which  Glenn  P.  Elliott 
sustained  the  injuries  which  resulted  in  his  death  on 
the  same  day,  he  resided  at  Oakfield,  N.  Y.,  and  was 
employed  as  a  derrick  man  by  United  States  Gypsum 
Company,  with  office  and  principal  place  of  business 
at  Oakfield,  N.  Y.,  said  employer  being  engaged  in 
mining. 

On  March  14,  1921,  while  the  said  Glenn  P.  Elliott 
was  engaged  in  the  regular  coarse  of  bis  employment 
and  while  operating  a  foot  brake  on  the  engine  of  a 
crane  he  was  directing,  the  shoe  on  the  foot  with  which 
he  was  operating  the  foot  brake  bo  hurt  him  that  he 
requested  his  fellow-employee  to  run  the  engine,  while 
he  endeavored  to  fix  the  shoe  which  hurt  him.  De- 
cedent thereupon  walked  over  to  a  stool,  and  while 
using  the  handle  of  a  babbit  scraper  to  stretch  hia 
shoe,  and  while  pressing  the  handle  of  said  babbit 
scraper  into  the  toe  of  the  shoe,  the  sharp  end  of  the 
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said  babbit  scraper  entered  into  hie  abdomen,  thereby 
eaneing  a  puncturing  wound  of  the  same  and  of  the 
abdominal  aorta,  cansing  shock  and  hemorrhage,  and 
thereby  causing  decedent's  death  almost  immediately. 

The  average  weekly  wage  of  Glenn  P.  Elliott  was 
the  sum  of  thirty-nine  dollars. 

The  injuries  which  resulted  in  the  deatii  of  Glenn  P. 
EUiott  were  accidental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment. 

Glenn  P.  Elliott  left  him  surviving  Edith  Elliott, 
widow,  aged  twenty-eight  years,  and  Willis  Elliott, 
Bon,  aged  one  year,  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against 
United  States  Gypsum  Company,  employer,  and  Em- 
ployers' Liability'  Assurance  Corporation,  insurance 
carrier  to  the  widow  and  infant  son  of  Glenn  P.  Elliott 
deceased  employee,  as  follows:  To  Edith  Elliott, 
widow,  aged  twenty-eight  years,  at  the  rate  of  eight 
dollars,  sixty-five  and  one-half  cents  weekly,  during 
widowhood,  with  two  years'  compensation  in  one  sum 
upon  remarriage ;  and  to  Willis  Elhott,  son,  aged  one 
year,  at  the  rate  of  two  dollars,  eighty-eight  and  one- 
half  cents  weekly,  until  he  shall  arrive  at  the  age  of 
eighteen  years. 

Present  pajonent,  pursuant  to  said  award,  is  due  and 
payable  in  the  sum  of  stxty-oine  dollars  and  twenty- 
four  cents,  covering  period  from  March  14,  1921,  to 
April  25,  1921.  Future  payments,  pursuant  to  said 
award,  are  due  and  payable  in  the  sum  of  twenty-three 
dollars  and  eight  cents  every  two  weeks,  during  the 
time  set  forth  in  the  preceding  paragraph. 

Further  awarded  to  Emery  Boot  in  the  sum  of  $100 
on  account  of  the  funeral  expenses  of  Glenn  P.  Elliott, 
deceased. 
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In  the  Matter  of  the  Complaint  of  Besidents  Near 
the  Western  Limits  of  the  City  of  Albany,  under 
Snbdivision  1,  Section  49,  Public  Service  Commis- 
sion Law,  and  Section  181,  Railroad  Law,  against 
ScHEKECTADT  Bailwat  Coufant,  as  to  Passengcr 
Fare  Charged  Within  the  City  of  Albany 

Case  No.  301 

(Public  Service  CoumiisBion,  Deewnber  28,  19Z1) 

Stnat  nawkn  — traffic  agrMmott  —  axt«iulon  of  dty  booiidarlM 
—  faro  — Rallnud  Law,  §  181. 

As  iDtemrban  railway  company  constracted  its  road  to  Uw 
limits  of  a  city  and  operated  within  the  city  over  the  rails  of 
a  local  company.  Sabseqaently  the  city  limits  were  extended 
BO  as  to  include  within  the  city  a  portion  of  the  roadbed  of  the 
interurban  company.  Pursuant  to  the  traffic  agreement  between 
the  intemrhan  company  and  the  local  company,  all  fares  col- 
lected on  interurban  cars  for  travel  over  the  rails  of  the  local 
company  were  paid  to  the  local  company  which  paid  operating 
expmses  for  the  travel  over  its  rails. 

Upon  a  complaint  against  the  practice  upon  the  part  of  the 
interurban  company  of  collecting  a  fare  for  travel  over  its  raib 
within  the  city  and  a  separate  fare  for  travel  over  the  rails  of 
the  local  company,  it  was  held,  that  the  annexation  of  territoiy 
by  the  city  does  not  relieve  the  interurban  company  from  the 
obligationa  imposed  upon  it  by  section  181  of  the  Railroad  Law, 
which  limits  the  fare  which  may  be  charged  for  a  eontanaaoi 
ride  within  the  limits  of  any  incorporated  city  or  village. 

John  J.  McManus,  corporation  counsel,  and  Nathan 
M.  Medwin,  assistant  corporation  counsel,  for  tiie 
city  of  Albany. 

Edwin  W.  Sanford,  for  the  West  End  Improvement 
Association. 
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Julius  Illch,  for  certain  complainants. 

Roy  S,  Smith,  execntive  manager,  for  Albany 
Chamber  of  Commerce. 

Naylon,  Robinson  &  Maynard  (by  Mr.  Maynard), 
for  the  Schenectady  Railway  Company. 

W.  S.  Hamilton,  as  general  anperintendent  of  the 
Schenectady  Railway  Company. 

John  E.  MacLean,  for  United  Traction  Company  of 
Albany. 

There  were  also  present  a  nnmber  of  persons  inter- 
ested as  parties  to  the  proceeding. 

Van  Voohhis,  Commissioner, —  The  petitioners  con- 
tend that  pursuant  to  section  181  of  the  Railroad  Law 
the  Schenectady  Railway  Company  is  obliged  to  carry 
passengers  at  a  fare  of  eight  cents  (fixed  by  order  of 
the  Public  Service  Commission,  Second  District,  dated 
January  27,  1921)  for  one  continuous  ride  from  any 
point  on  its  road  in  the  city  of  Albany  to  any  other 
point  within  the  limits  of  said  city  on  its  line  or  the 
lines  of  its  lessor,  United  Traction  Company,  over 
which  it  operates  its  cars. 

The  facts  material  to  tiie  issue  are  not  in  dispute 
though  somewhat  involved. 

In  the  year  1916,  by  virtue  of  chapter  141  of  the 
Laws  of  1916,  the  city  of  Albany  annexed  certain  ter- 
ritory to  the  north  and  west  and  thereby  extended  the 
city  line  on  the  Schenectady  turnpike,  so  called,  3,047 
feet  to  the  west.  This  was  apparently  a  natural 
expansion  of  the  city  due  to  the  development  of  its 
suburban  districts  and  was  not  an  unusaal  or  extraor* 
dinary  annexation  of  territory.    Through  this  section 
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on  Schenectady  tnmplke  the  Schenectady  Bailway 
Company  operated  a  street  surface  railroad  as  a  part 
of  its  Albany  division  which  extended  from  the  city 
of  Schenectady  to  its  terminal  at  the  Plaza  in  the  city 
of  Albany,  operating  npon  its  own  trat^s  from  the 
new  city  line  to  the  old  city  line  and  from  that  point 
operating  on  the  tracks  of  the  TTnited  Traction  Com- 
pany. In  the  year  1901  the  Schenectady  Railway  Com- 
pany was  granted  a  franchise  by  the  city  of  Albany 
to  construct  and  operate  a  street  surface  railroad 
from  the  then  city  line  to  Watervliet  avenue  in  the 
city  of  Albany.  The  road  was  constructed  and  oper- 
ated by  it  under  this  franchise.  In  1908  the  Publio 
Service  Commission  made  an  order  extending  the 
local  fare  zone  charged  by  this  company  in  the  city  of 
Albany  west  to  Stop  32^,  a  distance  of  over  1,200  feet 
from  the  then  dty  line.  In  the  year  1910  the  United 
Traction  Company  purchased  the  franchise  and  road 
of  the  Schenectady  Bailway  in  the  city  of  Albany  and 
the  two  companies  entered  into  a  traflSc  agreement 
under  the  terms  of  which  the  Schenectady  Bailway 
operated  Its  cars  on  the  tracks  of  the  United  Traction 
Company  in  the  dty  of  Albany  to  the  terminal  at 
the  Plaza.  This  traiBc  agreement  was  superseded  by 
an  agreement  between  these  companies  bearing  date 
November  28,  1913,  and  thereafter  approved  by  the 
PubKc  Service  Commission  and  now  in  full  force  and 
effect.  By  the  terms  of  this  agreement  the  traction 
company  agrees  to  permit  the  Schenectady  Bailway 
Company  to  operate  its  passenger  cars  over  the  tracks 
of  the  traction  company  in  the  city  of  Albany  on 
Schenectady  turnpike,  Central  avenue,  Washington 
avenue.  Eagle  street  and  State  street  to  a  point 
between  Broadway  and  Quay  street  (the  Plaza).  The 
Sdienectady  company  agrees  to  pay  to  the  traction 
company  for  sudi  operation  over  its  tracks  the  amount 
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of  fare  received  by  it  from  each  passenger  carried  on 
its  cars  in  the  city  of  Albany  and  the  traction  com- 
pany agrees  to  pay  all  cost  of  operation  of  Schenec- 
tady cars  on  its  tracks. 

In  Case  7766  (25  St.  Dept.  Bep.  226)  by  order  dated 
January  21, 1921,  the  rate  of  fare  of  United  Traction 
Company  in  the  city  of  Albany  was  fixed  at  eight  cents 
with  the  privilege  of  purchasing  four  tickets  or  tokens 
for  thirty  cents  and  the  Schenectady  Bailway  Com- 
pany was  authorized  to  put  such  fare  into  effect  for 
its  operation  over  the  tracks  of  the  United  Traction 
Company. 

The  Albany  division  of  the  Schenectady  Bailway  is 
divided  into  five  zones  for  which  its  diarges  author- 
ized by  its  schedule  on  file  with  the  Commission  are  as 
follows : 

Zone  1,  Schenectady  to  Stop  6,  7  cents ;  Zone  2,  Stop 
6  to  Stop  14,  5  cents;  Zone  3,  Stop  14  to  Stop  23,  5 
cents ;  Zone  4,  Stop  23  to  Stop  321^,  5  cents ;  Zone  5, 
Stop  321^  to  Albany  Terminal,  8  cents. 

This  schedule  states  that  local  passengers  in  Albany 
are  not  carried  east  of  Stop  32^.  It  also  states  that 
for  travel  between  points  in  Albany  covered  by  the 
operation  on  the  tracks  of  the  United  Traction  Com- 
pany the  effective  fares  legally  established  by  the 
United  Traction  Company  and  on  file  with  the  Public 
Service  Commission  shall  apply. 

The  situation  in  reference  to  the  fare  diarged  by 
Schenectady  Bailway  Company  so  far  as  it  affects 
the  issue  in  this  proceeding  is :  that  passengers  board- 
ing its  cars  within  the  limits  of  the  city  of  Albany 
between  the  new  city  line  (just  east  of  its  Stop  31) 
and  Stop  32^  are  charged  a  fare  of  five  cents  and 
from  Stop  321^  on,  a  fare  of  eight  cents ;  from  points 
east  of  Stop  32^  to  that  stop  passei^ers  are  charged 
the  eigbt  cent   fare  and  from  that  point  on  to  the 
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new  city  line  a  fare  of  five  cents.  In  other  words,  for 
a  continnons  ride  within  the  limits  of  the  city  of 
Albany  on  the  lines  of  this  road  and  its  operation  on 
the  lines  of  the  United  Traction  Company  passengers 
entering  or  leaving  its  cars  west  of  Stop  32%  are 
charged  fare  unonnting  to  thirteen  cents.  It  is 
against  this  fare  of  thirteen  cents  that  the  complaint 
is  made. 

I  believe  the  complaint  is  well  fonnded.  The  traffic 
agreement  between  Schenectady  Railway  Company 
and  United  Traction  Company  was  made  nnder 
the  authority  of  section  148  of  the  Railroad  Law. 
This  section  provides:  "  '  '  "  The  road  of  a 
corporation  can  not  be  nsed  nnder  any  such  contract 
in  a  manner  inconsistent  with  the  provisions  of  law 
applicable  to  its  use  by  the  corporation  owning  the 
same  at  the  time  of  the  execution  of  the  contract. 

•      •      •  ri 

Section  181  of  the  Railroad  Law  provides  as  fol- 
lows: "  No  corporation  constructing  and  operating  a 
railroad  •  •  •  shall  charge  any  passenger  more 
than  five  cents  for  one  coutinnons  ride  from  any  point 
on  its  road,  or  on  any  road,  line  or  branch  operated 
by  it,  or  under  its  control,  to  any  other  point  thereof, 
or  any  connecting  branch  thereof,  within  the  limits 
of  any  incorporated  city  or  village." 

It  may  be  observed  that  by  this  section  the  Legis- 
lature reserved  the  right  to  regulate  the  rate  of  fare 
on  any  railroad  operated  nnder  the  provisions  of 
artide  5  and  gave  the  Public  Service  Commission  the 
same  power,  to  be  exercised  as  prescribed  in  the  Pub- 
lic Service  Commission  Law.  It  was  by  virtue  of  this 
section  ^nd  the  provisions  of  the  Public  Service  Com- 
mission Law  that  the  United  Traction  Company  and 
the  Schenectady  Railway  Company  (for  operation 
over  the  tracks  of  the  traction  company)  were  per- 
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mitted  to  cbarg:e  a  fare  of  eight  cents  within  the  limits 
of  the  city  of  Albany.  I  do  not  consider  that  the 
annexation  of  the  territory  in  qnestion  relieves  the 
Schenectady  Railway  Company  from  the  obligations 
imposed  npon  it  by  section  181  of  the  Railroad  Law. 
It  is  a  situation  snch  as  is  described  by  Chief  Jndge 
Cnllen  in  Braffett  v.  Brooklyn,  Q.  C.  d  8.  R.  R.  Co., 
204  N.  T.  440,  447,  as  follows :  '*  In  the  case  of  what 
might  be  regarded  as  the  natural  extension  of  an  exist- 
ing city  or  village  caused  by  the  overflow  of  increasing 
population  into  adjacent  territory,  it  may  be  that  the 
obligations  of  a  railroad  company  would  increase  with 
the  increase  of  the  municipality."  While  in  this  case 
the  court  held  that  by  the  creation  of  the  new  munic- 
ipality obligations  were  not  imposed  upon  the  com- 
pany, from  which  it  theretofore  was  free,  it  clearly 
stated  in  its  opinion  that  where  one  road  makes  a 
contract  by  which  is  acquired  the  right  to  use  the  rail- 
road of  another  company  it  was  required  to  transport 
its  passengers  over  the  joint  ronte  of  both  companies, 
Bs  required  by  the  statute  now  re-enacted  as  sections 
148  and  181  of  the  Railroad  Law. 

In  Weber  v.  Rochester,  Syracuse  <£  Eastern  R.  R. 
Co.,  145  App.  Div.  84,  it  was  held  that  by  virtue  of  seo- 
tioa  148  of  the  Railroad  Law  the  obligations  imposed 
by  section  181  applied  where  one  company  operates 
its  cars  over  the  tracks  of  another  company  pursuant 
to  a  traffic  arrangement.  It  was  there  held  that  an 
interurhan  railroad  company  nsing  the  tracks  of  the 
local  street  railway  is  bound  to  honor  the  transfers 
of  the  local  company  for  transportation  within  the  mty 
limits  where  the  local  company  is  under  obligation  to 
permit  snch  transfer  on  all  of  its  local  lines. 

It  may  be  further  said  that  the  fare  of  thirteen  cents, 
on  its  face  appears  to  be  an  unreasonable  rate.  The 
nte  of  eight -cents  was  fixed  by  the  former  Commis- 
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fiion,  in  Case  No.  7766  (supra),  as  the  just  and  reason- 
able rate  of  fare  for  the  United  Traction  Company 
for  passengers  on  its  cars  in  the  Albany  zone,  and  this 
rate  was  made  applicable  to  Schenectady  Railway  for 
its  operation  over  the  trades  of  the  United  Traction 
Company. 

It  seems  to  me  that  this  is  a  proper  and  just  rate  for 
transportation  of  passengers  within  the  limits  of  the 
city  of  Albany,  by  Schenectady  Railway  Company  over 
its  own  tracks  and  those  of  the  traction  company. 
The  added  distance  of  less  than  2,000  feet  does  not  jus- 
tify an  additional  charge  of  five  cents. 

The  principal  objection  of  the  Schenectady  Railway 
Company  is  that  it  is  now  obliged  to  carry  passengers 
from  Stop  321^  to  the  former  city  line  where  it  enters 
npon  the  tracks  of  the  United  Traction  Company,  a 
distance  of  over  1,200  feet,  under  the  terms  of  its  traf- 
fic agreement  without  revenue,  and  if  the  relief  asked 
for  by  the  petitioner  should  be  granted  it  will  have  to 
carry  passengers  the  additional  distance  between  Stop 
32^  and  the  new  city  line,  about  2,000  feet,  without 
receiving  any  revenue  therefrom.  The  answer  to  this 
objection  if  it  is  well  taken  Is  that  there  sboald  be  a 
readjustment  of  the  traffic  arrangement  between  these 
companies  so  that  the  fare  should  be  justly  and  prop- 
erly apportioned  between  them.  If  this  cannot  be  done 
by  negotiation  it  is  within  the  power  and  jurisdiction 
of  the  Commission  upon  application  to  it  to  m^e  a 
just  and  proper  apportionment  of  this  fare.  A  further 
answer  to  this  objection  is  that,  the  needs  of  the  travel- 
ing public  in  this  section  of  the  city  of  Albany  conld 
be  met  by  the  United  Traction  Company,  under  proper 
arrangement,  operating  its  cars  over  the  tracks  of  the 
Schenectady  Railway  Company  and  thereby  receive  to 
itself  the  fnll  fare  and  serve  the  interests  of  the  public 
in  that  part  of  the  dty.   It  appeared  on  the  hearing  in 
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thiB  case  that  this  section  of  the  city  has  developed 
rapidly  and  there  is  considerable  population  resident 
there  including  numbers  of  school  children  who  mnst 
either  walk  to  the  foirmer  city  line  or  pay  a  fare  of 
thirteen  cents. 

I  recommend  that  an  order  be  made  requiring  the 
Schenectady  Railway  Company  to  carry  passengers  on 
its  cars  from  any  point  on  its  road  or  on  lines  of  the 
United  Traction  Company  over  which  it  operates 
within  the  hmits  of  the  city  of  Albany  for  a  single 
fare  of  eight  cents  subject  to  the  privilege  of  purchas- 
ing four  tokens  for  thirty  cents  and  reduced  rates  for 
school  children  as  set  forth  in  the  tariff  and  schedule 
of  the  United  Traction  Company  on  file  with  this  Com- 
misBion  end  that  transfers  be  given  by  Schenectady 
Railway  Company  to  connecting  lines  of  United  Trac- 
tion Company  over  which  it  operates  and  accepted  by 
it  from  connecting  lines  of  the  United  Traction  Com- 
pany. The  order  should  not  interfere  with  the  zones 
established  by  Schenectady  Railway  Company  for  its 
Albany  division,  but  should  apply  solely  to  passengers 
boarding  its  cars  for  passage  within  the  present  limits 
of  the  city  of  Albany. 

Prendergast,  Chairman,  and  Semple  and  Blakeslee, 
Commissioners,  concur;  Fooley,  Commissioner,  not 
present. 


DigmzeflbyGOOgle   . 


132  Statb  Defabtuent  Befobts 


Fablic  Service  Conu 


In  the  Matter  of  the  Complaint  under  Sections  71  and 
72,  Public  Service  Conunissions  Law,  of  Bossltn  M. 
Cox,  as  Mayor  of  the  City  of  Mlddletown,  against 
Oeanqe  CouNTr  Public  Sebticb  Coepobation,  as  to 
Bates  for  Electricity  and  for  G-as ;  and  as  to  Electric 
Service  and  Q&a  Service 

Case  No.  6745 

In  the  Matter  of  the  Complaint  nnder  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  Gbobqe  E. 
HoBNBECK,  as  Mayor  of  the  City  of  Port  Jervis, 
against  Obanqe  County  Public  Sebvice  Cobpoea- 
TioN,  as  to  Prices  Proposed  to  be  Charged  the  Pnb- 
lic  for  G-as  (Manufactured)  and  Electricity  in  Said 
City 

Case  No.  7657 

In  the  Matter  of  the  Complaint  under  Sections  71  and 
72,  Public  Service  Commissions  Law,  of  Eossltn  M. 
Cox,  as  Mayor  of  the  City  of  Middletown,  against 
Oeanqe  County  Public  Sebvice  Cobpobation,  as  to 
Prices  Charged  the  Public  for  Gas  (Mannfactnred) 
and  Electricity,  as  to  the  Quality  of  the  G*fl  Fur- 
nished, and  as  to  the  Voltage  of  the  Electricity 
Pumished 

Case  No.  7681 

(Pnblio  Service  Commission,  January  4,  1922) 

Electric  lishtiiif  compuiieB  —  r&tea  for  metered  llgbtiiif  reduced. 

Where  upon  tbe  compEmy'B  own  flgnres,  as  set  toiGi  in  its 

annual  report  for  1920,  it  is  demonstrated  that  an  excessive 

return  is  being  received,  the  company  vill  be  required  to  at 

once  file  a  new  schedule  in  which  the  rate  for  metered  lighting 
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for  the  first  200  kilowatt  hoon  shall  be  elereo  cents;  for  the 
second  200  Idlowatt  hours,  nine  cents;  and  for  all  over  400 
kilowatt  honra,  mght  cmta. 

Abraham  F.  Servin,  corporation  connself  for  the 
complainant. 

Graham  &  L'Amoreaux  (by  John  B.  Knox),  for 
respondent;  and  E.  E.  Mandeville,  as  president  of 
respondent. 

W.  A.  Parshall,  city  attorney,  and  George  E.  Horn- 
beck,  mayor,  for  city  of  Port  Jervis,  N.  Y. 

Bnssell  Wiggins,  attorney,  and  C.  C.  Corwin,  man- 
ager, for  Orange  County  Public  Service  Corporation. 

Pbbkdbbqast,  Chairman. —  These  cases  should  be 
considered  as  one.  Case  6745  was  started  on  January 
14,  1919,  as  a  complaint  against  the  rates  charged  for 
and  the  quality  of  the  gas  and  electric  light  furnished 
to  the  dty  of  Middletown  by  the  Orange  County  Pub- 
lic Service  Corporation. 

Hearings  were  held  on  March  19  and  July  1,  1919. 
Counsel  were  given  time  to  submit  their  views  on  the 
financial  issaes  concerned,  and  this  was  done  through 
briefs  submitted  by  L.  B.  Harvey,  public  utility 
accountant  of  Philadelphia,  Peiin.,  on  behalf  of  the 
company,  dated  August  8, 1919,  and  a  brief  by  Messrs. 
Ives  and  Davidson  for  the  city,  dated  October  30, 1919. 
From  this  last  date  mentioned  no  action  was  ever 
taken  by  the  Commission. 

Cases  7657  and  7681  were  made  eases  fay  the  Com- 
mission on  July  27  and  29, 1020,  respectively,  and  were 
aied  (7657)  by  the  city  of  Port  Jervis  against  the 
rates  to  be  charged  for  gas  and  electricity,  and  (7681) 
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by  the  city  of  Middletown  against  the  rates  to  be 
charged  for  gaa  and  electricity,  also  the  quality  of  gas 
and  the  voltage  of  electricity  furnished.  No  action 
was  taken  on  the^e  complaints  by  the  former  Commis- 
sion. The  present  Commission  soi^ht  to  arrange  a 
time  for  a  hearing  upon  them,  bnt,  owing  to  the  engage- 
ments of  the  parties  interested,  the  earliest  time  a 
hearing  could  be  held  waa  September  28,  1921.  On 
this  date  Messrs.  Servin  and  Parshall  appeared  for 
their  dties  and  Judge  Wiggins  for  the  company. 
There  was  a  general  discussion  of  the  three  cases 
(6745,  7657  and  7681),  hut  neither  side  waa  prepared 
to  submit  any  testimony.  Mr.  Servin  stated  that  in 
order  to  bring  the  cases  up  to  date  he  would  like  to 
have  certain  figures  from  the  company.  It  was  agreed 
that  such  data  as  Mr.  Servin  would  indicate  would  be 
furnished  to  him.  An  adjournment  was  taken  to  per- 
mit figures  to  be  prepared  for  submission  to  the  Com- 
mission at  a  subsequent  hearing,  the  Commission  to 
be  notified  when  the  parties  were  ready.  No  word 
coming  from  them,  I  called  upon  Mr.  Servin  for  infor- 
mation, and  learned  that  nothing  had  been  done.  A 
hearing  was  then  set  for  December  16,  1921,  and  at 
that  time  the  same  parties  appeared  who  had  attended 
the  hearing  of  September  28. 

The  result  of  the  last  mentioned  hearing  was  that 
Mr.  Servin  and  Mr.  ParsbaU,  for  their  cities,  offered 
to  leave  the  question  of  rates  to  the  Commission,  the 
annual  reports  filed  with  the  Commission  by  the  com- 
pany to  he  used  as  the  basis  for  determining  the  pro- 
priety of  the  present  rates  charged  for  electricity. 
The  question  of  gas  rates  was  withdrawn.  The  mat- 
ter of  service  has  not  been  raised  since  cases  7657  and 
7681  have  been  considered.  The  company,  by  letter 
dated  December  22,  1921,  of  its  counsel,  Judge  Wig- 
gins, agreed  to  the  method  of  adjuatment  suggested 
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by  the  representatives  of  the  cities.  The  foregoing 
are  the  essential  facts  concerning  these  cases. 

The  first  question  to  decide  is  what  shonld  be  done 
with  ease  6745.  The  question  of  service  no  longer 
figures.  The  rate  complained  against  in  the  case, 
twelve  cents  per  kilowatt  hour,  can  no  longer  be  con- 
sidered in  issne,  as  the  rate  was  raised  to  thirteen 
cents  per  kilowatt  hour  on  August  1,  1920,  and  it  was 
against  the  latter  rate  that  cases  7657  and  7681  were 
started.  It  was  informally  agreed  at  the  last  hearing 
(December  16,  1921),  not  on  the  record,  that  this  case 
should  be  left  to  the  Commission  in  the  light  of  the 
two  new  cases  (7657  and  7681)  before  it. 

This  leaves  the  only  question  to  he  decided  the  rea- 
sonableness of  the  rates  charged  for  electricity  under 
the  company's  schedule  effective  August  1,  1920. 

The  stipulation  made  by  the  cities  and  the  company 
has  been  recited.  Becourse  has  been  had  to  the  annual 
reports  of  the  company  filed  for  the  years  1918,  1919 
and  1920.  From  September  30,  1918,  to  Anguet  1, 
1920,  the  rate  per  kilowatt  hour  was  twelve  cents. 
From  the  last  mentioned  date  it  has  been  thirteen 
cents.  It  is  not  clear  what  practical  good  can  be 
derived  from  passing  upon  the  question  of  the  older 
rate.  The  fact  in  which  the  consumers  are  undoubt- 
edly interested  is  the  present  rate.  "With  this  in  view 
the  annnal  report  of  1920  has  been  analyzed  and  the 
following  statement  is  the  result; 
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Obanob  Countt  Public  Sebvicb  Cobpoeatioh 
Investment 

Fixed  capital  (electric) $1,142,557  49 

Less  reserved  for  depre<dation  (elec- 
tric)           225,142  58 

Fixed  capital  net  (electric) $917,414  91 

Plus  materials  and  supplies  (eleotrie) 
for  year  1920;  and  applying  72.7% 
(company's  distribntion  of  general 
expenses) 16,536  02 

Plus  allowance  for  working  capital, 
based  on  one-eighth  of  operating  ex- 
penses (electric)  excluding  taxes . . .  23,141  63 


Approximate  investment  (electric) . . .       $957,092  56 


Revenue  ■ 
Net  income  from  electric  operations 

for  year  1920 $105,962  27 

Less  rental  for  pole  sites  year  1920. . .  405  00 

Net  retnm  for  year  1920 $105,557  27 

Batio  of  return  to  fixed  capital  (elec- 
tric)    11.02% 


It  must  be  miderstood  that  we  are  accepting  the 
company's  own  figures  of  investment  and  other  ele- 
ments, as  the  cities  agreed  to  this  when  they  made 
their  stipulation  of  December  16,  1921.  The  result 
shown  indicates  a  return  of  11.02  per  cent  on  the 
investment  in  the  electric  business,  which  is  largely  in 
excess  of  a  reasonable  return.  The  conclusion  is  that 
the  rate  to  be  charged  for  commercial  metered  lighting 
should  be  redi^ced  to  a  normal  one,  fair  to  the  public 
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and  the  company.  The  return  on  investment  should 
not  be  over  8  per  cent.  This  win  approximately  be 
attained  by  a  maximum  rate  of  eleven  cents  per  kilo- 
watt hour.  Such  a  rate  on  the  basis  of  the  total  kilo- 
watt hours  sold  and  used  for  the  year  1920  {1,541,400 
kilowatt  hours)  would  give  a  revenue  of  $75,134.27,  or 
a  return  on  the  investment  shown  in  the  foregoing 
schedule,  $957,092.56,  of  7.84  per  cent.  This  is  aa 
dose  an  approximation  to  the  8  per  cent  return  as  can 
be  made  in  tMs  calculation,  but  when  it  is  remembered 
that  we  are  dealing  with  1920  costs,  which  were  in 
excess  of  1921  costs,  the  rate  it  is  suggested  be  allowed 
would  undoubtedly  yield  more  liiau  8  per  cent.  This 
suggests  the  advisability  of  a  revision  of  all  these 
figures  on  the  basis  of  the  annual  returns  of  1921  to  be 
made  by  the  company,  but  in  the  meantime  the  comr 
pany  be  required  to  at  once  file  a  new  schedule  in 
which  the  rate  for  metered  lighting  for  the  first  200 
kilowatt  hours  shall  be  eleven  cents ;  for  the  second  200 
kilowatt  hours,  nine  cents ;  and  for  all  over  400  kilowatt 
hours,  eight  cents.  An  order  to  this  effect  is  sabmitted. 

All  concur.     . 


In  the  Matter  of  the  Application  of  The  Citt  op  New 
YoBE  for  a  Determination  as  to  the  Manner  in  whicb 
Park  Lane  Souf^  shall  be  Carried  Across  the  Bi^t- 
of-way  of  the  Montauk  Division  of  the  Long  Island 
Railroad  Company 

Case  No.  2618 

(New  Torfc  Transit  Commurion,  Decnober  30,  1921) 

lUUroads  —  crouiiifs  —  biidgH  —  SftllTOKd  Law,  §  M. 

Section  90  of  the  Railroad  Low  provides  that  if  the  Com- 
miflsion  shall  determine  that  a  street  shall  be  carried  across  a 
railroad  above  grade,  then  the  Commismon  shall  detertniiia  flu 
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height  and  length  of  the  bridge  or  strnctora.  The  section  does 
not  in  tenns  empower  the  CoiDmissioii  to  determine  the  width 
of  the  bridge  or  stmctare.  Held,  that  the  Conuniasion  has  power 
b7  implication  to  determine  the  width. 

Necessary  approaches  are  included  within  the  teim  "  bridge," 
unless  it  be  so  oaed  as  to  clearly  mean  only  the  bridge  Btmctore 
proper. 

John  P.  O'Brien,  corporation  connsel,  for  the  city  of 
New  York. 

The  Commissios',  by  Cooke,  Assistant  Counsel. — 
This  is  an  application  by  the  city  of  New  Tort  for  a 
determination  under  section  90  of  the  Railroad  Law 
as  to  whether  a  new  street  known  as  Park  Lane  sonth, 
located  along  the  southeasterly  line  of  Forest  Park  in 
the  fourth  ward  in  the  borough  of  Queens  and  city  of 
New  York,  shall  pass  over  or  under  or  at  grade  of  the 
Montauk  division  tracks  of  the  Long  Island  Bailroad 
Company,  at  the  point  of  intersection  of  such  tracks 
and  street.  It  appears  that  on  February  25,  1921,  the 
board  of  estimate  and  apportionment  adopted  a  reso- 
lution in  pursuance  of  the  provisions  of  section  442  of 
the  G-reater  New  York  charter  as  amended,  finding  it 
for  the  public  interest  to  change  the  map  or  plan  of 
the  city  of  New  York  by  cBtablishing  lines  and  grades 
of  Park  Lane  south  across  the  right-of-way  of  the 
Montauk  division,  favoring  such  change  in  accordance 
with  a  map  or  plan  bearing  the  signature  of  the  presi- 
dent of  the  borough,  dated  March  5,  1920.  A  hearing 
upon  such  resolution  was  had  by  the  board  upon  notice 
duly  published.  Such  board  also  adopted  a  resolution 
determining  that  public  interest  requires  that  Park 
Lane  south  should  be  carried  across  the  right-of-way 
of  the  Montauk  division  aforesaid  and  further  resolv- 
ing that  the  board  of  estimate  and  apportionment  re- 
quest the  Public  Service  Commission  for  the  E^irst 
District  (to  which  the  Transit  Commission  is   sxto- 
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cessor)  to  determine  that  Park  Lane  sonth  should  be 
carried  across  the  right-of-way  in  accordance  with  eaid 
map  or  plan.  Thereafter  the  Transit  Commission 
ordered  a  hearing  on  said  application  and  gave  notice 
thereof  by  pnblication  in  two  Long  Island  newspapers 
and  by  service  of  a  copy  of  the  notice  of  hearing  on 
the  Long  Island  Railroad  Company  and  the  city  of 
New  York,  and  further  by  mailing  notices  of  hearing 
to  the  property  holders  in  the  vicinity  of  the  crossing. 

Pnrsnant  to  sections  8  and  11  of  chapter  134  of  the 
Laws  of  1921,  by  order  and  certificate  dated  October 
11,  1921,  the  Transit  Commission  designated  and  au- 
thorized the  writer  to  conduct  the  case,  succeeding  the 
chief  executive  officer,  who  held  the  first  hearing. 

It  appears  from  the  testimony  of  the  witnesses,  the 
exhibits,  and  from  an  inspection  of  the  locality  that 
Park  Lane,  the  proposed  new  street,  in  the  vicinity  of 
the  crossing,  runs  from  Myrtle  avenue  northeast  to 
Hamilton  place.  About  1,200  feet  northeast  of  Myrtle 
avenue  the  tracks  of  the  Montauk  division  of  the  Long 
Island  Railroad  Company,  running  northwest  and 
southeast,  intersect  Park  Lane.  Some  500  feet  fur- 
ther northeast,  Park  Lane  turns  northwest  and  Ham- 
ilton place  runs  into  it  from  the  southeast.  On  the 
northwest  side  of  Park  Lane  is  Forest  park,  one  of  the 
largest  parks  of  the  city's  park  system. 

On  the  southeast  side  of  Park  Lane  from  Myrtle 
avenue  to  Hamilton  place  the  land,  upon  which  there 
are  several  houses,  is  owned  by  private  owners.  These 
houses  front  npon  St.  Ann's  (or  Division)  avenue,  a 
street  running  in  the  same  general  direction  as  Park 
Lane  at  distances  varying  from  about  150  to  200  feet 
southeast  thereof.  The  last  mentioned  street  crosses 
the  Montauk  division  tracks  at  grade.  Forest  park 
where  contiguous  to  Park  Lane  is  much  higher  than 
the  land  to  the  southeast  of  Park  Lane.    There  is  an 
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ftbmpt  declivity  rising  from  the  northeasterly  edge 
of  Park  Lane  into  Forest  park.  The  railroad  tracks 
emerge  from  a  deep  cut  through  Forest  park  upon  the 
lower  land  between  Park  Lane  and  St.  Ann's  avenue. 

TTnder  the  Bailroad  Law  the  Commission  is  required 
to  determine  whether  the  new  street  shall  be  carried 
across  the  railroad  under,  over  or  at  grade.  It  is 
obvious  from  the  foregoing  description,  from  the  map 
of  the  locality,  and  from  an  inspection  of  the  premises, 
that  Park  Lane  must  he  carried  across  the  railroad 
above  grade.  A  crossing  at  grade  is  out  of  the  ques- 
tion, both  as  being  opposed  to  the  general  policy  in 
regard  to  grade  crossings  in  the  city  of  New  York  and 
because  southeast  bound  trains  upon  the  railroad 
tracks  would  suddenly  emerge  upon  Park  Lane  from 
a  deep  cut  and  could  make  a  grade  crossing  dangerous. 
In  addition,  the  declivity  from  Forest  park  to  the 
northeast  edge  of  Park  Lane  would  doubtless  require 
an  extensive  retaining  wall  to  be  built.  It  is  entirely 
impracticable  to  carry  Park  Lane  under  the  railroad, 
since  the  upward  slope  of  Forest  park  and  the  neces- 
sary grading  down  of  Park  Lane  so  as  to  cross  below 
the  railroad  tracks  would  in  rainy  weather  produce 
something  in  the  nature  of  a  lake  at  the  crossing,  and 
drainage  would  be  exceedingly  difScult.  The  slope  be- 
fore mentioned  would  necessitate  the  building  of  a 
very  strong  and  high  retaining  wall  to  keep  Forest 
park  from  falling  into  Park  Lane  and  these  factors, 
coupled  with  the  expense  involved,  make  a  crossing 
under  grade  entirely  out  of  the  question. 

The  opinions  of  the  Commission's  engineers,  of  the 
city's  engineers  and  of  the  railroad  company  are  unan- 
imous to  the  efEect  that  the  crossing  must  be  above 
grade  and  to  my  mind  there  is  no  question  but  that 
the  Commission  should  determine  a  crossing  of  this 
nature.   In  f  aot,  in  apparent  expectation  that  no  other 
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croflfling  than  one  above  grade  conld  or  woald  be  de- 
termined npon,  Park  Lane  has  already  been  graded  up 
from  the  northeast  and  southwest  toward  the  railroad. 

Having  thTiB  pointed  ont  the  necessity  of  carrying 
the  street  over  the  railroad  above  grade,  I  proceed  to 
the  other  matters  required  by  section  90  of  the  Rail- 
road Law  to  be  determined  by  the  Commission.  The 
section  in  question  provides  that  if  the  Commission 
shall  determine  that  the  street  shall  be  carried  across 
the  railroad  above  grade,  then  the  -Commission  shall 
determine  the  height,  the  length  and  the  material  of 
the  bridge  or  structure  by  means  of  which  such  street 
shall  be  carried  across  such  railroad  and  the  length, 
character  and  grade  of  the  approaches  thereto.  The 
section  further  provides  that  the  dedaion  of  the  Com- 
mission as  to  the  manner  and  method  of  carrying  such 
new  street  across  such  railroad  shall  be  final,  subject, 
however,  to  the  right  of  appeal  elsewhere  in  the  Bail- 
pjad  Law  given. 

There  appears  to  be  something  of  a  casus  omissus 
in  the  Bailroad  Law  in  that  it  does  not  in  terms  em- 
power the  Commission  to  determine  the  width  of  a 
bridge  or  structure  decided  upon  by  the  Commission, 
although  it  specifically  empowers  the  Commission  to 
determine  the  height,  length  and  the  material  of  the 
bridge  or  structure  in  question.  I  incline  to  the  opin- 
ion that  inasmuch  as  the  section  provides  that  the 
decision  of  the  Commission  as  to  the  manner  and 
method  of  carrying  such  new  street  or  additional  width 
of  a  street  across  a  railroad  is  final,  the  Legislature 
did  not  intend  to  preclude  the  Commission  from  deter- 
mining the  width  of  the  bridge  and  that  it  has  power 
to  do  so  by  implication  if  not  in  terms.  It  is  a  matter 
of  common  knowledge  that  bridges  across  streams  or 
railroads  are  not  necessarily  built  the  full  width  of 
the  street  or  road  which  they  carry;  in  fact,  in  the 
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country  at  least,  a  bridge  is  usually  narrower  than  the 
ro;id  which  it  carries.  I.  think  that  the  ConunisBion 
may  and  should  determine  in  this  case  not  only  the 
height,  length,  material  and  character  of  approaches, 
etc.,  of  the  bridge,  but  also  (after  considering  the 
question  of  policy  hereinafter  set  forth)  its  width. 

Tn  the  ease  of  a  street  of  a  crowded  dty  being  car- 
ried across  a  railroad,  it  is  obvious  that  to  accommo- 
date traffic  the  bridge  should  be  the  full  width  of  the 
street.  Here,  however,  the  situation  is  different.  The 
street  in  question  is  bounded  on  one  side  by  a  park. 
The  community,  though  located  within  the  geograph- 
ical boundaries  of  the  city  of  New  York,  is  a  suburban 
one,  the  houses  being  detached  and  the  neighborhood 
not  thickly  settled.  The  traffic  along  Park  Lane  and 
over  the  bridge  will  presumably  for  many  years  to 
come  partake  of  the  nature  of  suburban  traffic  as  dis- 
tinguished from  city  traffic.  All  the  parties  concur  in 
this  view. 

Park  Lane  as  laid  out  is  to  be  one  hundred  feet  in 
width.  It  is  proposed  by  the  engineers  of  the  Long 
Island  Railroad  Company  that  the  bridge  over  the 
Montauk  division  tracks  should  not  be  as  wide  as  the 
full  width  of  the  street,  but  that  it  should  be  a  bridge 
fifty-two  feet  in  width  bearing  on  its  surface  a  road- 
way thirty-six  feet  wide  and  two  eight-foot  sidewalks. 
The  reason  for  this  is  the  character  of  the  traf&o  as 
aforesaid  and  the  great  saving  which  would  be  effected 
thereby.  The  civil  engineer  of  the  Commission  in- 
forms me  that  the  cost  of  a  one  hundred  foot  bridge 
would  be  nearly  twice  that  of  a  fifty-two  foot  bridge. 
The  proposed  plans  of  the  bridge  provide  for  a  con- 
stmotion  which  will  enable  it  to  be  widened  to  the  full 
width  of  the  street  if  future  traffic  should  demand  it. 
Under  section  94,  subdivision  2,  of  the  BaUroad  Law, 
the  Long  Island  Railroad  will  pay  one-half  and  the 
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city  of  New  York  the  remaining  one-half  of  the  ex- 
pense of  making  the  crossing.  It  is  my  opinion,  taking 
into  consideration  the  probable  traffic,  the  character 
of  the  neighborhood  and  the  other  existing  circum- 
stances, that  the  construction  of  a  fifty-two  foot  bridge, 
which  will  doubtless  be  sufficient  to  serve  the  traffic  on 
Park  Lane  for  many  years  to  come,  is  a  proper  and 
advisable  measure  of  economy  to  the  railroad  company 
and  the  city  at  present.  The  effect  of  a  future  ohange 
or  widening  of  such  bridge  with  respect  to  division  of 
the  cost  thereof  is  hereinafter  discussed. 

It  might  be  argued  that  the  Bailroad  Law  having 
omitted  specifically  to  empower  the  Commission  to 
determine  the  width  of  the  bridge,  such  width  remains 
in  the  discretion  of  the  municipal  authorities  or  of  the 
railroad  company  or  both.  I  should  consider  the  intent 
of  the  Bailroad  Law  to  be  otherwise,  deeming  that  it 
impliedly  vests  the  determination  of  the  question  of 
width  as  well  as  of  the  other  features  of  the  bri(^e  in 
the  Commission,  but  it  is  not  at  present  necessary  to 
decide  this  question  as  a  matter  of  law  in  the  present 
ease,  inasmuch  as  the  city,  the  railroad  and  the  engi* 
neers  of  the  Commission  are  of  the  same  opinion. 

The  determination  to  carry  the  street  above  the  rail- 
road having  been  made,  it  is  a  simple  matter  to  decide 
the  other  questions  required  to  be  decided  by  the  Kail- 
road  Law.  In  my  judgment,  based  upon  the  recom- 
mendations of  the  engineers  of  the  Commission,  the 
railroad  and  the  city,  who  are  praotlcally  unanimous 
in  their  views,  the  proposed  bridge  should  dear  the 
present  tracts  by  25  feet,  thereby  allowing  for  the 
possible  future  elevation  of  the  railroad  tracks  con- 
templated by  a  certain  project  known  as  the  Bicbmond 
Hill  elimination.  Its  length  (meaning  thereby  its  span 
or  lengtii  in  continuation  of  Park  Lane)  should  'be 
sufficient  to  carry  it  clear  of  the  right-of-way  of  the 
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railroad,  namely  102  feet  outside  measurement.  All 
agree  that  its  material  should  be  steel  and  concrete, 
and  its  oonstmction  should  be  substantially  in  accord- 
ance with  the  plan  submitted,  whidi  was  prepared  by 
tiie  Long  Island  Railroad  Company  and  meets  the 
technical  approval  of  the  civil  eng:ineer  of  the  Com- 
mission, and  of  the  city's  engineers.  The  lei^th,  char- 
acter and  grade  of  the  approach  from  the  southwest 
side  involve  a  grading  of  Park  Lane  from  88  feet  above 
sea  level  to  a  point  near  One  Hundred  and  Twelfth 
street,  upward  suflScient  to  carry  the  road  at  a  grade 
not  greater  than  4.9  per  cent  up  to  and  upon  the  bridge 
as  constructed  at  the  southwesterly  side  thereof,  in- 
volving a  rise  to  approximately  102.5  feet  above  sea 
level;  and  the  character  of  the  approach  will  of  course 
be  a  sloping  embankment  or  ramp  to  carry  the  street 
surface  up  the  grade  aforesaid.  Similarly  concerning 
the  northeast  approach  to  the  bridge,  the  grade  is 
from  97  feet  above  sea  level  at  a  x>oint  albojit  160  feet 
to  the  northeast  of  the  northeast  side  of  the  bridge 
and  rises  thence  at  a  grade  not  greater  than  3.24  per 
cent  to  carry  the  surface  of  Park  Lane  up  to  and  over 
the  surface  of  the  bridge  at  its  northeast  edge  approxi- 
mately 102.4  feet  above  sea  level.  The  character  of 
this  approach  is  the  same  as  on  the  southwest  side  of 
the  bridge. 

The  foregoing,  then,  are  my  conclusions  as  to  the 
requirements  as  to  height,  length,  material,  and  pres- 
ent width  of  the  bridge,  and  the  length,  character  and 
grade  of  the  approaches  thereto.  However,  before  the 
Commission  (if  it  approves)  adopts  a  determination 
in  accordance  therewith,  I  suggest  that  it  consider  a 
question  of  polii^  involved  in  the  present  construction 
of  a  bridge  fifty-two  feet  wide,  to  which  I  deem  it  my 
duty  to  invite  its  attention. 

As  above  stated,  a  fifty-two  foot  bridge  at  present 
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is  and  for  a  long  time  to  come  will  be  sufficient  to 
accommodate  all  probable  traffic.  However,  should  it 
in  future  become  inadequate,  it  would  become  nec- 
essary to  widen  it  to  all  or  part  of  the  100-foot  width 
of  Park  Lane;  and  the  proposed  bridge  is  so  planned 
BB  to  allow  for  such  widening.  The  cost  of  present  con- 
Btmotion  is,  as  aforesaid,  divided  equally  between  the 
railroad  company  and  the  city.  A  future  widening 
would  be  an  alteration  of  a  then  existing  crossing,  and 
governed  by  section  91  and  section  94,  subdivision  3, 
of  the  Railroad  Law,  which  provide  in  substance,  as 
applicable  to  this  case,  that  the  municipal  authorities 
of  a  city  within  which  a  street  crosses  a  steam  surface 
railroad  at,  below,  or  above  grade  by  stmctnrea  here- 
tofore constructed,  may  petition  the  Commission, 
alleging  that  public  safety  requires  a  change  in  the 
existing  structure  by  whi*^  such  crossing  is  made  and 
praying  that  the  same  may  be  ordered;  should  the 
Commission  then  determine  a  widening,  which  would 
involve  a  change  in  a  then  existing  structure,  to  be 
necessary  and  so  order,  the  expense  thereof  would  be 
borne  as  provided  in  section  94,  subdivision  3,  of  the 
Bulroad  Law,  t.  e.,  50  per  cent  by  the  railroad  com- 
pany, 25  per  cent  by  the  city,  and  25  per  cent  by  the 
State. 

Of  which  the  effect  is  obvious.  The  railroad  com- 
pany and  the  city  now  pay  for  a  5Z-f  oot  bridge  in  equal 
shares.  Should  a  100-foot  bridge  be  now  ordered,  it 
is  presumable  that  the  State  will  not  be  involved  in 
future  expense.  On  the  other  hand,  if  the  52-foot 
bridge,  which  is  all  that  present  conditions  require,  be 
now  constructed,  it  is  not  unlikely  that  at  some  future 
date  the  State  will  be  required  to  pay  25  per  cent  of 
the  cost  of  an  alteration,  which  payment  might  be 
avoided  if  a  100-foot  bridge  be  now  built. 

True,  a  100-foot  bridge  may  never  become  neees- 
10 
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sary,  or  the  Railroad  Imw  may  be  amended,  or  the 
railroad  may  change  in  diaraoter.  My  own  idea  ie  that 
the  probahility  of  a  future  widening  is  so  distant  and 
remote  that  a  52-foot  bridge  is  now  desirable  and  that 
the  State  may  take  its  chance  as  to  the  f atare ;  bat  the 
question  is  one  of  policy  for  the  Commission  in  its  daty 
of  protecting  the  interests  of  the  public  and  adjusting 
the  future  iu'terests  of  both  State  and  city ;  and,  there- 
fore, I  do  not  deem  it  proper  for  me  to  undertake  to 
decide  such  question,  but  to  lay  it  before  the  Commis- 
sion as  a  matter  of  policy.  It  is  somewhat  compU- 
cated  by  the  further  question  of  whether  the  CMumis- 
sion  has  power  to  determine  the  width  of  the  bridge 
(a  matter  omitted,  as  before  stated,  in  Railroad  Law, 
section  90) ;  while  I  believe  it  has  sudt  power  by  im- 
plication if  not  specificaDy,  yet  an  a^rumeiri;  to  the 
contrary  might  be  made  which  would  require  a  court 
decifiiou  to  settle. 

If  the  ConmiiBsion  should  deem  a  100-foot  wide 
bridge  to  be  now  requisite  so  as  to  save  the  possibility 
of  future  expense  to  the  State,  it  would  be  necessary 
to  reopen  this  case  and  require  the  railroad  company 
to  submit  new  plans  accordingly.  In  this  event  both 
the  railroad  company  and  the  city  may  and  probably 
would  question  the  Commission's  jurisdiction  to  deter- 
mine width ;  or  if  the  city  were  to  readjust  the  Unea  of 
Park  Lane  so  as  to  make  It  only  52  feet  wide  where  it 
crosses  the  right-of-way  of  the  railroad,  this  woald 
presumably  dispose  of  the  question  of  the  width  of  the 
bridge  by  taking  it  out  of  the  hands  of  the  Commission. 

If  on  the  other  hand  the  Commission  is  of  the  opin- 
ion that  the  question  of  policy  as  to  future  alteration 
is  not  sufficiently  important  to  influence  its  decision, 
my  recommendation  is  that  it  make  its  determination 
and  decision  for  a  bridge  52  feet  wide  substantially  in 
accordance  with  the  plan  submitted,  and  further  in 
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accordance  with  the  conclasions  above  set  forth;  and 
that  it  shoald  make  an  order  which  shall  he  its  com- 
plete  and  final  determination  accordingly. 

Railroad  Law,  section  94,  euhdivision  6,  provides 
that  in  carrjang  out  the  provisions  of  section  90  "  the 
work  shall  be  done  by  the  railroad  corporation  or  cor- 
porations subject  to  the  supervision  and  approval  of 
the  Commission." 

Counsel  for  the  Long  Island  Railroad  Company 
stated  its  position  with  respect  to  performing  the  work 
to  be  tbat  the  job  shonld  constitute  the  bridge  and  its 
approach  spans  and  supports  and  nothing  more — that 
the  stone  and  metal  work,  but  not  the  grading,  are  to 
be  constructed  by  the  railroad,  and  Mr.  L.  V.  Morris, 
the  railroad  company's  engineer,  testified  that  the 
ramp  or  slope  leading  up  to  a  bridge  is  part  of  the 
street,  not  part  of  the  approaches  of  the  bridge.  In 
this  definition  he  was  in  effect  contradicted  by  Mr. 
Leon  M.  Sehoonmaker,  an  engineer  of  the  topograph- 
ical bureau  of  the  borough  of  Queens,  who  put  it  thus: 
"  Our  views  in  the  matter  of  this  grading  leading  up 
to  the  bridge  are  that  the  approach,  the  extra  fill  neces- 
sary to  carry  the  street  up  to  the  level  of  the  bridge, 
should  be  a  part  of  the  railroad  improvement.  In 
other  words,  if  we  take  the  normal  grade  of  the  street 
and  carry  it  up  to  the  railroad  right-of-way,  that 
would  be  the  part  that  should  be  assessed  upon  the 
abutting  property  owners.  The  extra  fill  caused  by 
the  elevation  of  the  bridge  should  be  a  part  of  the 
grade  crossing  elimination."  Mr.  William  L.  Selmer, 
civil  engineer  to  the  Transit  Commission,  considers 
that  an  approach  to  a  bridge  is  the  means  of  access 
thereto,  for  insitance,  a  flight  of  steps,  a  ramp  or  slope ; 
that  a  bridge  proper  is  that  structure  which  crosses 
the  track  or  stream,  while  the  approaches  are  the 
stmotares  necessary  to  get  upon  the  bridge. 
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I  am  of  the  same  opinion  as  to  the  two  last  men- 
tioned witneBBCB,  namely,  that  the  approaches  to  the 
Park  Lane  bridge  are  the  ramps  or  embankments  nec- 
essary to  carry  the  roadway  np  to  and  over  the  bridge 
proper,  and  J  condnde  that  such  approaches  are  prop- 
erly inclnded  in  the  construction  of  the  bridge  as  a 
complete  means  of  crossing  the  right-of-way.  This 
conolusion  is  supported  by  anthority  {9  C.  J.  421,  438, 
460,  and  cases  there  cited ;  1  Words  and  Phrases  Judi- 
ciaUy  Defined,  465,  871;  Matter  of  City  of  N.  Y.,  174 
N.  T.  26;  Schell  v.  Town  of  German  Flats,  54  Misc. 
Kep.  446;  affd.,  123  App.  Div.  197),  the  mle  being  that  ' 
the  approaches  necessary  to  make  a  bridge  accessible 
are  included  trithin  the  term,  unless  it  be  so  nsed  as  to 
clearly  mean  only  the  bridge  stmotnre  proper.  On  the 
existing  conditions  at  Park  Lane,  jt  is  obvious  that  if 
there  were  no  railroad  crossing,  the  only  grading 
would  be  that  necessary  to  make  a  proper  street  level, 
whereas  the  railroad  crossing  makes  necessary  the 
construction  of  a  bridge  to  cross  it  and  consequently 
also  the  oonstruotion  of  the  necessary  approaches  to 
that  bridge;  and  it  is  a  strained  construction  to  say 
that  the  mere  building  by  the  railroad  company  of  a 
bridge  structure  rising  in  the  air  with  no  means  of 
access  to  it  would  be  a  compliance  with  the  statutory 
requirements.  "  The  work  shall  be  done  by  the  rail- 
road corporation  "  (Railroad  Law,  §  94,  sub^vision  6) 
and  this  *'  work  "  refers  to  and  means  the  operations 
necessary  to  effect  and  produce  the  things  which  tiie 
ComnuBsion  determines  under  section  90,  Railroad 
Law,  namely,  a  bridge  of  a  certain  height,  length  and 
material  and  approaches  thereto  of  certain  length, 
character  and  grades.  Had  the  Legislature  intruded  to 
exclude  the  approaches  from  the  bridge  structure 
proper,  it  would  doubtless  have  bo  expressed  itself. 

It  follows  that  the  railroad  company  must  oonstroct 
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the  bridge  and  the  approaches,  the  latter  being  such 
graded  embankment  or  ramps  as  shall  be  necessary 
to  carry  Park  Lane  from  its  normal  grade  np  to  the 
nortbeast  and  southwest  edges  of  the  bridge  as  herein- 
before set  forth.  This  should  be  provided  for  by  the 
Commission's  order  in  such  terms  as  to  leave  no  ques- 
tion or  dispute  as  to  what  work  the  railroad  company 
is  to  do,  and  when  it  is  to  be  done. 

It  seems  that  to  facilitate  construction  of  the  bridge 
the  city  has  not  completed  the  general  grading  of  Park 
Lane  for  short  distances  on  both  sides  of  the  right-of- 
way;  80  that  in  due  time  it  will  be  the  duty  of  the  city 
to  complete  such  general  grading,  while  the  railroad 
oompany  constructs  the  graded  embankments  or  ramps 
constituting  the  approaches  to  the  bridge.  The  order 
of  the  Commission  should  provide  for  thaa. 

A  further  contrition,  raised  by  counsel  for  the  adja- 
cent property  holders,  requires  consideration.  Coun- 
sel stating  himself  to  represent  the  abutting  owners 
Dawson,  Cook,  Halbert  and  Cross,  upon  the  hearing 
objected  to  the  admission  of  any  evidence  on  behalf  of 
the  city  and  urged  in  substance  that  the  Commission 
has  no  power  to  make  any  determination  by  reason  of 
the  alleged  Illegality  of  all  the  proceedings  taken  by 
tiie  city  with  a  view  to  laying  out  and  opMiing  Park 
Lane  and  carrying  it  across  the  tracks.  The  Commis- 
sion has  nothing  to  do  with  any  grievance  or  daim  for 
damage  which  the  properiy  owners  may  have  in  the 
prenuses,  the  only  question  before  it  being  the  manner 
and  method  in  which  Park  Lane  is  to  be  carried  across 
the  bridge.  Their  counsel  offered  or  purported  to  offer 
in  evidence  a  quantity  of  proceedings,  records,  maps, 
©tc,  which  he  did  not  have  phyaically  present  at  the 
hearing.  He  was  given  two  weeks  from  October  20, 
1921,  to  submit  his  evid^ice  and  brief,  and  an  extension 
of  this  time  was  later  granted  to  November  9,  1921. 
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Nothing  of  the  kind  has  been  received  from  him.  I  do 
not  deem  it  proper  to  delay  longer,  for  counsel  has 
had  ample  time  to  sabmit  anything  he  desired,  and 
forther  because  I  am  by  no  means  impressed  with  the 
belief  that  there  is  anything  in  his  contentions  to 
change  or  halt  the  Commission's  determination  and 
decision.  In  his  argument  counsel  for  the  property 
owners  (if  I"  correctly  apprehend  his  meaning)  con- 
tend«d  that  the  action  of  the  board  of  estimate  in  pro- 
viding for  Park  Lane  as  a  highway  was  illegal,  and  in 
violation  of  the  charter  provisions,  for  various  and 
sundry  reasons  not  necessary  to  recapitulate  here. 
Such  reasons  are  not  persuasive  to  my  mind,  nor  has 
anytiung  been  submitted  in  support  of  them  beyond 
counsel's  ai^uments,  which  are,  to  say  the  least, 
inconclusive. 

It  may  be  ?aid  in  this  connection  that  the  Transit 
Commission's  powers  and  duties  in  this  matter  are 
only  such  as  are  conferred  upon  it  by  the  Railroad 
Law,  and  if  the  requirements  of  the  statute  are  com- 
plied with  by  the  mnnidpal  corporation,  it  haa  no 
jurisdiction  to  go  behind  them.  The  city  has  made  out 
a  prima  facie  case  here,  upon  which  the  Commission 
may  make  its  determination.  I  am  not  so  impressed 
with  the  argument  of  counsel  as  to  apprehend  that  the 
evidence  which  he  thinks  may  exist  (for  it  was  obvious 
that  counsel  had  not  examined  any  such  alleged  evi- 
denice  and  did  not  have  it  in  his  possession)  will 
impeach  the  city's  proceedings  or  invalidate  them  for 
illegality.  Even  should  this  be  the  case,  the  counsel 
had,  and  perhaps  still  has,  a  remedy  in  another  fomm. 
In  any  event,  there  has  been  nothing  whatever  pro- 
duced before  the  Commission  to  alter  or  delay  its 
determination  in  this  matter. 

All  of  which  is  respectfully  submitted. 


Approved  and  adopted  by  the  ConmiiasioD. 
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In  the  Matter  of  the  Appeals  Relatdtg  to  the  Elec- 
tion OP  Tbdbteb  in  District  No.  10  of  the  Town  of 
Ashford,  Cattaraagus  County,  and  the  Issnance  of 
a  Tax  List  by  the  Trustee  of  Said  District 

Case  No.  721 

(Education  Department,  December  30,  1921) 

Sdiool  district!— tnutM  — tax  list 

B.  W.  Smith,  for  appellant  in  tax  matter. 

Graves,  Coramisaioner. — An  appeal  has  been  taken 
by  residents  of  district  No.  10  of  the  town  of  Ashf  ord 
from  the  action  of  the  annual  district  meeting  in  elect- 
ing'Arthur  Male  as  trustee.  Certain  of  the  appellants 
have  also  taken  an  appeal  from  the  tax  list  that  was 
issued  by  the  trustee  for  the  collection  of  the  school 
taxes  for  the  school  year  beginning  August  1,  1921. 
.  The  first  appeal  involves  the  question  of  the  eKgibility 
of  the  trustee  who  was  elected  at  the  annual  meeting, 
it  being  alleged  that  he  is  not  a  qualified  voter  of  the 
district  in  that  he  does  not  possess  any  of  the  special 
qualifications  of  a  school  district  voter  required  by 
section  203  of  the  Education  Law. 

The  tmstee  has  answered  this  appeal  and  insists 
that  he  is  a  qualified  voter  of  the  district,  being  the 
lessee  of  a  farm  that  ie  taxable  for  school  purposes 
therein.  In  the  second  appeal  the  appellants  concede 
that  Arthur  Male  was  duly  elected  the  sole  tmstee  of 
this  district  on  May  3, 1921,  and  that  he  is  now  acting 
as  such.  In  view  of  these  facts  the  appeal  relating  to 
the  election  of  tmstee  should  be  dismissed. 

Jn  the  petition  on  appeal  from  the  tax  list  Issued 
by  the  tmstee  it  is  alleged  that  the  tax  list  did  not 
contain  a  heading  as  required  by  section  410  of  the 
Education  Law  and  that  no  warrant  was  annexed 
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thereto.  The  trnstee  has  filed  with  the  Department  a 
certified  copy  of  the  tax  list  and  warrant  issued  to  the 
collector  on  Septemher  7, 1921.  He  has  asked  for  and 
has  received  an  order  issued  under  the  provisions  of 
eection  424  of  the  Education  Law  permitting  hun  to 
withdraw  the  tax  list  from  the  hands  of  tiie  collector 
fo'r  the  purpose  of  correcting  the  same  <by  prefixing  a 
heading  showing  for  what  purposes  the  different  items 
of  the  tax  are  levied.  When  this  is  done  and  the  tax 
list  and  warrant  redeUvered  to  the  collector,  taxpayers 
who  conceive  themselves  aggrieved  because  any  of  the 
tax  items  or  other  action  of  the  trustee  in  connection 
with  the  levy  of  the  tax  will  have  the  right  to  appeal 
therefrom  within  the  time  limited  hy  the  rules  of  prac- 
tice.   The  present  appeal  must  be  dismissed. 

The  appeals  are  dismissed. 


In  the  Matter  of  the  Appeal  from  the  Action  of  the. 
Annual  Disteict  Mbethtq  Held  in  District  No.  7 
of  the  Town  of  Arkwright,  Chautauqua  County, 
May  3, 1921 

Case  No.  723 

(Education  Department,  Jannarj  20,  1922) 

School  meetlngi — tmrtee  —  anaUllcatloiu  ol  voten  —  Bdncatton 
Law,  §  203. 

CitieenB  of  the  United  States,  twenty-one  years  of  age,  who 
have  resided  in  a  school  district  more  than  thirty  days  and  who  , 
are  lessees  of  real  property  that  is  taxed  for  school  purposes 
in  the  district,  are  qualified  voters  under  the  proviaitms  of 
eectioQ  203  of  the  Education  Law. 

William  S.  Stearns,  for  respondent. 

Gbaveb,  Commissioner. — At  the  annnal  school  meet- 
ing held  in  district  No.  7  of  the  town  of  Arkwright, 
May  3,  1921,  seventeen  votes  were  cast  for  the  office 
of  trustee,  of  which  George  Maring  received  nine 
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votes,  Albert  Lewis,  six  votes,  and  Harry  Woods,  two 
votes.  George  Maring,  having  received  a  majority  of 
the  votes,  was  declared  elected. 

On  June  9,  1921,  notices  were  posted  for  a  special 
district  meeting  to  be  held  for  the  purpose  of  trans- 
acting the  business  of  the  annual  meeting  upon  the 
theory  that  the  proceedings  of  the  annual  meeting 
were  illegal.  Immediately  thereafter  fin  action  for 
injunction  was  commenced  by  the  trustee-elect  for  the 
purpose  of  restraining  the  holding  of  such  special 
meeting  and  on  the  16th  day  of  June,  1921,  a  tem- 
porary injunction  was  granted  by  Mr.  Justice  Lam- 
bert, restraining  the  holding  of  such  meeting  and  the 
election  of  a  trustee  or  other  officers  of  the  district  in 
place  or  instead  of  the  officers  elected  at  the  annual 
meeting.  On  July  nineteenth  this  appeal  was  filed 
with  the  Department,  in  which  it  is  alleged  that 
Clarence  Fye  and  Hazel  Fye,  who  voted  for  George 
Maring  as  trustee,  were  not  qualified  voters  of  the 
district  and  that  consequently  Mr.  Maring  did  not 
receive  a  majority  of  the  votes  that  were  legally  cast. 
An  answer  has  been  filed  in  which  it  is  established  by 
competent  proof  that  edch  of  such  voters  is  a  citizen 
of  the  "United,  States,  twenty-one  years  of  age  and  has 
resided  in  the  district  for  more  than  thirty  days  prior 
to  the  meeting.  It  is  also  shown  that  they  are  joint 
lessees  of  real  property  that  is  taxable  for  school  pur- 
poses in  the  district  and  that  they  are,  therefore, 
qualified  voters  under  the  provisions  of  section  203  of 
the  Education  Law. 

The  appellant  also  complaiiis  that  no  poll-list  of  the 
voters  was  kept  and  that  no  inspectors  of  election 
were  appointed.  It  appears  from  the  record  that  the 
diairman  and  clerk  of  the  meeting  acted  as  inspectors 
apparently  without  objection  and  it  is  not  alleged  that 
there  was  any  unfairness  in  counting  the  vote.  It  was 
held  in  Matter  of  Laning,  3  State  Dep.  Bep.  (Unof.) 
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346,  decided  in  August,  1913,  that  the  omisaion  to  keep 
a  poii-list  did  not  constitute  a  suflScient  ground  for  set- 
ting aside  an  election  in  the  absence  of  proof  that 
hecauB©  of  such  omiseion  any  lawful  voter  was  pre- 
vented from  attending  and  from  having  his  vote 
counted.    The  same  rule  applies  in  the  present  case. 

Attention  is  also  called  to  the  fact  that  no  district 
clerk  was  elected  at  the  annual  meeting.  Under  such 
circumstances  the  clerk  elected  at  the  previous  annual 
meeting  will  continue  to  hold  office  until  hie  successor 
is  lawfully  elected  or  appointed. 

The  appeal  is  dismissed. 

It  is  ordered  that  the  action  of  the  annual  meeting 
held  in  district  No.  7  of  the  town  of  Arkwright,  Chau- 
tauqua county,  on  May  3,  1921,  in  electing  George 
Maring  as  trustee  of  said  district  for  the  school  year 
beginning  August  ] ,  1921,  be  and  the  same  is  hereby 
ratified  and  confirmed. 


In  the  Matter  of  the  Appeal  of  Agnes  M.  Shea  and 
Helen  C.  Foody  from  the  Action  of  the  Board  of 
Education  of  /-the  City  of  Buffalo,  in  Dismissing 
Them  from  Their  Positions  as  Teadiers  in  the  Pub- 
lic Schools  of  Such  City 

Case  No.  724 
(Bdneation  Department,  Jannary  23,  1922) 
Order  diTecting  reinstatement  of  teachen  modified  and  amended. 
As  a  condition  precedent  to  reinatatement,  teaohen  required 
to  give  written  etatements  expree^ng  their  determination  in  good 
faith  to  co-operate  in  the  fntore  with  their  snpeiiors  and 
aaaociatee  in  the  department  of  edacadon. 

George  H.  Kennedy,  for  appellants. 

William  S.  Bann,  corporation  counsel,  city  of  Buf- 
falo, for  respondents. 
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Grates,  CommiBsioner. — A  decielon  was  rendered  in 
the  above  entitled  appeal  by  the  Acting  Commissioner 
of  Education  on  October  29,  1921  (26  St.  Dept.  Bep. 
469),  in  which  it  was  found  that  the  appellants,  A^es 
M.  Shea  and  Helen  C.  Foody,  as  oflBoers  of  the  Teach- 
ers' Educational  League,  Buffalo,  N.  T.,  were  guilty  of 
having  knowledge  of  and  having  consented  to  the  issu- 
ance and  circulation  of  a  pamphlet  entitled  "The 
Teachers'  Educational  League,  Buffalo,  New  Tork; 
Its  History  and  Its  Aims;  "  that  such  pamphlet  was 
detrimental  to  the  welfare  and  general  interests  of 
the  public  school  system  of  the  city  of  Buffalo, 
and  that  their  connection  with  and  participation 
in  the  issuance  and  circulation  of  such  pamphlet 
constituted  misbehavior  warranting  severe  dis- 
ciplinary action  by  the  board  of  education  of  such 
city.  The  appellants,  as  president  and  record- 
ing officer  of  the  league  under  whose  auspices  the 
pamphlet  was  puhlished  and  circulated,  were  charged 
with  having  had  knowledge  of,  and  of  having  con- 
sented to,  the  issuance  and  circulation  of  such  pam- 
phlet and  of  having  sponsored  it,  and  upon  a  trial  they 
were  found  guilty  as  charged.  The  pamphlet  was 
deemed  offensive  and  detrimental  in  its  purpose  and 
effect,  and  the  board  of  education  dismissed  the  appel- 
lants from  the  public  school  service  of  the  department 
of  education  because  of  their  ofScial  connection  with 
its  issuance  and  circulation.  The  decision  upon  the 
appeal  sustains  the  finding  of  the  board  aa  to  the  goilt 
of  the  appellants,  but  because  of  mitigating  circum- 
stances therein  enumerated  it  was  stated  and  directed 
by  order  attached  to  such  decision  that  the  order  of 
dismissal  should  be  modified  so  as  to  permit  the  rein- 
statement of  the  appellants  on  and  after  January  1, 
1922.  It  was  held  in  effect  by  the  decision  that  while 
the  offense  of  which  the  appellants  had  been  found 
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guilty  was  serioas  and  detrimental  to  the  interests 
and  welfare  of  the  city  school  system,  it  was  not  of 
such  a  character  as  to  justify  their  permanent  and 
entire  severance  from  the  teaching  service  of  the  city. 

The  board  of  education  now  seeks  a  modification  of 
the  order  reinstating  the  appellants  as  of  January  1, 
1922,  80  that  such  reinstatement  shall  not  be  efEective 
"  except  on  condition  of  a  satisfactory  expression  by 
each  of  them  of  regret  for  the  issuance  of  the  pam- 
phlet which  was  the  subject  matter  of  the  charge,  and 
of  determination  on  their  part  to,  in  good  faith, 
co-operate  in  the  future  with  their  superiors  and  asso- 
ciates in  the  department  for  the  good  of  the  educa- 
tional service." 

It  is  obvious  that  the  appellants  upon  their  rein- 
statement may  be  required  to  comply  fairly  and  in 
good  faith  with  all  reasonable  regulations  of  the  city 
of  Buffalo,  and  to  co-operate  with  the  pubUc  school 
officials  and  their  associates  for  the  good  of  the  edu- 
cational service,  during  their  future  continuance  in 
such  service.  If  they  fail  to  do  so,  th'ey  may  be  again 
subject  to  disciplinary  measures  as  provided  by  law. 
It  would  seem  reasonable,  therefore,  to  require  them 
to  give  some  assurance  to  the  board  of  education  of 
their  willingness  to  co-operate  in  the  future  with  their 
superiors  and  associates  in  the  education  department 
of  the  city  for  the  good  of  the  educational  service,  as 
a  condition  for  their  reinstatement.  After  a  careful 
consideration  of  all  the  circumstances  of  the  case,  and 
of  the  arguments  presented  ably  in  behalf  of  tiie 
appellants  and  the  board  of  education,  it  is  my  con- 
clusion that  the  order  directing  the  reinstatement  of 
the  appellants  should  be  modified  to  the  extent  of 
requiring  the  appellants  as  a  condition  precedent  to 
suck  reinstatement  to  give  to  the  board  of  education 
a  written  statement  expressing  their  determination  in 
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good  faith  to  co-operate  in  the  future  with  their  supe- 
riors and  associates  in  the  department  of  education 
of  the  city  of  Buffalo  for  the  good  of  the  educational 
service.  The  appellants  may  present  snoh  statement 
within  twenty  days  from  the  date  hereof,  and  upon 
such  presentation,  the  appellants  shall  be  reinstated 
as  of  January  1,  1922.  The  decision  and  order  ren- 
dered and  issued  herein  on  October  29,  1921,  are 
hereby  amended  in  accordance  herewith.. 


In  the  Matter  of  the  Appeal  of  Oathabinb  A.  Casbidt 
from  the  Action  of  Uie  Board  of  Education  of  the 
City  of  Buffalo  Relative  to  Charges  Preferred 
against  Her  as  a  Teacher  in  the  Public  Schools  of 
Such  City 

Case  No.  725 

(Kducation  Department,  Jannar;  23,  1922) 

Ajipeal  from  t&a  action  of  a  board  of  edncatlon  dlomlssing  teacher 


Where  tba«  is  nothing  in  tbe  record  on  appeal  to  indicate 
that  the  appellant  had  knowledge  of  the  contents  of  a  pamphlet, 
the  effect  o£  which  has  been  determined  bj  the  Comnmsioner 
on  a  former  appeal  to  "  sow  discontent  and  dissension  in  tiie 
school  department,"  the  action  of  the  board  of  edncation  in 
dismissiiig  the  appellant  from  her  position  as  a  teacber  will  be 
set  aside  npon  her  filing  a  written  statement  expressing  her 
detenninatioD  to  oo-operate  in  the  fature  with  ber  Bsperion 
and  aasoeiatee  in  the  departnkent  of  education. 

George  H.  Kennedy,  for  appellant. 

William    S.    Rann,    corporation    counsel,    city    of 
Buffalo,  for  defendants. 

Gbaves,  Couhissioneb. —  The  appellant,  Catharine 
A.  Cassidy,  was  on  October  11,  1920,  a  teacher  in  the 
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public  schools  of  the  city  of  Buffalo,  having  served  aa 
flBch  continoonsly  for  a  period  of  sixteen  years.  She 
and  five  other  teachers  were  suspended  from  duty 
pending  the  determination  of  charges  preferred 
against  them  because  of  the  publication  and  circula- 
tion of  a  pamphlet  entitled  "  The  Teachers'  Educa- 
tional League,  Buffalo,  New  York;  Its  History  and 
Its  Aims."  The  names  of  such  teachers  appeared 
upon  such  pamphlet  as  the  officers  of  the  Teachers' 
Educational  League  and  it  was  alleged  in  the  charges 
against  them,  in  substance,  that  they  were  officers  of 
such  league  and  had  knowledge  of  and  consented  to 
the  issuance  and  circulation  of  such  pamphlet,  and 
that  the  contents  of  such  pamphlet  were  sponsored  by 
them. 

In  the  matter  of  the  appeal  of  Agnes  M.  Shea  and 
Helen  C.  Foody,  two  of  the  other  teachers  against 
whom  charges  were  preferred,  a  decision  has  been 
rendered  by  the  Commissioner  of  Education  in  which 
the  statements  contained  in  such  pamphlet  and  the  pur- 
pose and  effect  thereof  have  been  carefully  considered. 
26  St.  Dept.  Bep.  469.  It  was  decided  upon  such 
appeal  that  the  purpose  and  effect  of  the  pamphlet 
were  to  "  sow  discontent  and  dissension  in  the  school 
department"  as  charged  by  the  board  of  educa- 
tion, and  that  such  pamphlet  was  intended  to  oper- 
ate as  an  attack  upon  the  school  administration  of 
the  <uty.  It  was  further  held,  in  effect,  that  those 
who  participated  in  the  preparation  of  such  pamphlet 
and  who  were  responsible  for  its  issuance  and  cir- 
culation must  have  known  of  its  purpose  and  of  its 
probable  effect,  and  that  such  issuance  and  circulation 
for  the  purposes  intended,  under  the  conditions  found 
to  exist,  were  misconduct  upon  the  part  of  those 
responsible  therefor  and  constituted  misbehavior 
within  the  meaning  of  the  law  authorizing  the  dis- 
missal of  a  teacher. 
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In  the  case  referred  to,  it  appeared  apon  the  trial' 
before  the  board  of  education  of  the  city  of  Buffalo 
that  Agnes  M.  Shea  was  president  of  the  Teachers' 
Educational  League  and  that  Helen  C.  Foody  was  its 
recording  secretary.  As  stated  in  the  decision,  **  They 
were  thus  both  in  a  position  to  be  fully  informed  as  to 
the  acts  of  the  league  and  the  publication  and  circa- 
latiou  of  the  pamphlet."  It  was  clearly  established 
by  the  proof  upon  the  trial  that  Miss  Shea  and  Miss 
Foody  were  both  present  at  meetings  at  which  the 
preparation,  Issuance  and  circulation  of  the  pamphlet 
Were  under  consideration.  Because  of  their  respective 
positions  as  president  and  recording  secretary,  it  was 
properly  assumed  that  they  had  full  knowledge  of  the 
contents  and  intended  effect  of  the  pamphlet. 

It  is  not  essential  upon  this  appeal  to  consider  fur- 
ther the  reprehensible  character  of  the  pamphlet  in 
question.  Kothing  farther  is  needed  in  the  way  of 
characterization  of  such  pamphlet,  nor  need  anything 
be  added  to  what  has  already  been  said  as  to  the  mis- 
conduct of  those  responsible  for  its  issuance  and 
circulation. 

The  appellant,  Catharine  A.  Ctissidy,  was  vice-pres- 
ident of  the  Teachers'  Educational  League.  Her 
name  did  appear  upon  the  pamphlet.  There  is  no 
proof  in  the  record  indicating  that  she  took  any  active 
part  in  the  preparation,  issuance  or  circulation  of  the 
pamphlet.  There  is  nothing  in  the  record  to  indicate 
definitely  that  she  had  knowledge  of  its  contents  or 
that  the  proposal  to  issue  and  circulate  it  was  ever 
brought  to  her  personal  attention.  Witnesses  testified 
upon  the  trial  that  they  thought  all  the  ofGcers  were 
present  at  the  meetings  of  the  league  at  which  the 
pamphlet  was  under  consideration.  None  of  them  tes- 
tified that  they  saw  Miss  Cassidy  present  at  any  of 
saoh  meetings  or  that  she  participated  in  any  way  in 
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the  proceedings  of  such  meetings.  There  is  basis  for 
an  inference  that  she  had  knowledge  of  the  existence 
and  proposed  circulation  of  the  pamphlet,  but  there 
is  no  evidence  that  she  participated  in  its  preparation 
or  that  she  was  aware  of  its  contents  and  its  probable 
effect.  She  stated  nnder  oath  upon  the  trial  that  she 
did  not  see  the  pamphlet  until  after  she  was  sus- 
pended. It  was  not  shown  that  as  vice-president  of  ' 
ttie  league  she  occupied  a  dominant  position  in  guiding 
ttie  affairs  of  the  league.  She  was  asked  upon  cross- 
examination  whether  she  approved  of  the  sentiments 
expressed  in  the  pamphlet.  She  refused  to  answer 
8uch  question,,  apparently  under  advice  of  counsel. 

There  is,  therefore,  nothing  to  indicate  the  appel- 
lant's responsibility  for  the  issuance  and  circulatioft 
of  the  obnoxious  pamphlet,  other  than  her  occupying 
an  official  position  in  the  league  requiring  no  active 
participation  in  its  affairs  and  her  possible  presence 
at  meetings  of  the  league  at  which  it  would  appear 
that  the  preparation  and  issuance  and  circulation  of 
the  pamphlet  were  under  consideration.  The  infer- 
ence to  be  drawn  from  her  official  connection  with  the 
league  and  her  presence  at  its  meetings  is  combated 
by  the  positive  statement  that  she  had  never  seen  the 
pamphlet  until  after  her  suspension.  If  she  had  been 
engaged  in  its  preparation  or  connected  with  its  issu- 
ance and  circulation  and  responsible  for  its  contents, 
she  would  have  seen  the  pamphlet.  The  misconduct 
with  which  she  is  charged  does  not  consist  of  her  . 
approving  the  sentiments  expressed  in  the  pamphlet. 
Her  refusal  to  answer  the  question  as  to  her  approval 
of  such  sentiments  may  not,  therefore,  be  considered 
as  evidence  in  determining  the  question  as  to  her  par- 
ticipation in  the  preparation,  issuance  and  circulation 
of  the  pamphlet. 

Mias  Shea  and  Miss  Foody,  who  were  found  guilty 
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upon  the  trial  of  miscondact  in  issning,  circulating 
and  being  responsible  for  the  pamphlet,  were  shown 
to  have  occnpied  a  prominent  position  in  the  league, 
and  in  their  cases  the  inference  was  strong  that  they 
had  full  knowledge  of  the  purpose  and  effect  of  the 
pamphlet.  Neither  of  them  professed  any  lack  of 
.  knowledge  of  its  contents,  nor  did  they  state,  as  did 
UisB  Cassidy,  that  they  had  not  seen  the  pamphlet 
until  after  their  suspension.  The  other  teachers  who 
were  officers  of  the  league  were  placed  in  a'  different 
position  by  a  majority  of  the  board  of  education  and 
were  permitted  to  be  reinstated  upon  filing  a  written 
statement  expressing  their  regret  that"  the  pamphlet 
was  issued  and  circulated  and  their  agreement  to  work 
in  the  future  harmoniously  with  the  school  authorities 
and  the  supervising  and  teaching  force  of  the  educa^ 
tion  department.  The  dedsion  of  the  board,  to  the 
effect  ih&t  Miss  Cassidy  and  the  other  teachers  who 
were  officers  of  the  league,  with  the  exception  of  Miss 
Shea  and  Miss  Foody,  were  beoauseof  their  official 
connection  with  such  league  responsible  for  the  issu- 
ance and  circulation  of  the  pamphlet,  was  agreed  to 
by  three  of  tiie  five  members  of  the  board.  The  other 
two  members  stated  that  they  were  not  "  satisfied 
beyond  a  reasonable  doubt  or  by  a  fair  preponderance 
of  .  the  evidence  that  the  four  teachers  (including 
Catharine  A.  Cassidy,  the  appellant)  individually 
sponsored,  issued  and  circulated  this  piimphlet. 
Accordingly  our  opinion  is  that  the  charges  in  each  of 
these  cases  should  be  dismissed." 

After  a  careful  consideration  of  all  the  evidence  in 
the  case  applicable  to  the  appellant's  connection  with 
the  pamphlet  in  question,  it  must  be  concluded  that  the 
charge  against  the  appellant,  Miss  Cassidy,  that  the 
pamphlet  referred  to  "  was  issued  and  circulated  with 
her  knowledge  and  consent  and  was  sponsored  by 
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her/'  is  not  sustamed  by  the  evidence  adduced,  either 
inferentiaUy  or  afBrmatively.  Her  official  coimection 
with  the  league  and  her  partidpation  in  its  affairs, 
as  shown  upon  the  record,  are  not  sufficient  in  them- 
selves to  establish  her  gmit.  Whatever  may  have  beea 
her  state  of  mind  as  to  the  advisability  of  the  issuance 
and  cdrcnlation  of  the  pamphlet,  it  is  not  shown  that 
she  was  responsible  for  its  contents  or  that  she  parti<a- 
pated  in  any  way,  other  than  by  permitting  the  use  of 
her  name  as  an  officer  upon  its  title  page,  in  its 
preparation,  issuance  and  circulation.  For  this  rea- 
son  the  decision  of  a  majority  of  the  board,  that  she 
be  dismissed  subject  to  the  conditions  therein  referred 
to,  is  set  aside. 

I  am  not  unmindful,  however,  of  the  attitude  of  the 
appellant  as  to  the  pamphlet  in  question.  She  has 
attempted  la  her  petition  on  this  appeal  to  justify  the 
issuance  and  circulation  of  such  pamphlet,  and  she 
failed  to  avail  herself  of  the  opportunity  afforded  to 
disavow  the  mftlicious  and  unjustifiable  attacks  upon 
her  associates  in  the  teadiing  service  of  the  depart- 
ment and  upon  the  school  authorities  of  the  city  school 
district  Her  letter  to  the  board  of  education  in 
response  to  the  requirement  of  the  decision  of  a 
majority  of  the  board  that  a  written  statement  be 
filed  by  her  expressing  her  regret  for  the  issuance  and 
circulation  of  the  pamphlet  indicated  in  effect  that 
she  did  not  consider  the  pamphlet  offensive. 

The  appellant  in  assuming  this  attitude  has  placed 
herself  in  a  position  of  antagonism  to  the  school 
authorities  and  her  associates  in  the  service.  She  is 
subject  to  criticism  on  this  account.  She  was  charged, 
however,  with  misconduct  consisting  of  having  had 
knowledge  of  and  consented  to  the  issuance  and  circu- 
lation of  the  pamphlet  in  question,  and  of  having' 
sponsored  its  oontents.    This  charge  has  not  been 
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proven  against  her.  For  this  reason  she  must  be  rein- 
stated in  her  position ;  bnt  such  reinatatement  should 
be  npon  the  condition  that  she  give  to  the  board  of 
education  a  written  statement  expressing  her  deter- 
mination in  good  faith  to  co-operate  in  the  fntare  with 
her  superiors  and  associates  in  the  department  of 
edacation  of  the  city  of  Buffalo  for  the  good  of  the 
educational  service. 

It  being  determined  that  the  evidence  of  the  appel- 
lant's connection  with  the  preparation,'  issuance  and 
circulation  of  the  pamphlet  was  not  sufficient  to  war- 
rant  finding  her  guilty  of  the  charges  preferred,  it 
is  unnecessary  to  rule  upon  the  other  questions  raised 
by  the  counsel  for  the  appellant  upon  this  appeal. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  so  masAi  of  the  decision  of 
the  board  of  education  of  the  <aty  of  Buffalo  as 
directed  the  removal  of  Catharine  A.  Cassidy  from  her 
position  as  teacher  iu  the  public  schools  of  the  city  of 
Buffalo  in  case  of  her  refusal,  neglect  or  failure  to 
mgnify  her  compliance  with  such  decision  by  filing  the 
statement  therein  required  with  the  secretary  of  the 
board  on  or  before  March  1, 1921,  is  hereby  set  aside ; 
and  the  said  board  of  education  is  hereby  directed  to 
restore  the  said  Catharine  A.  Cassidy  to  her  position 
in  the  education  department  of  the  city  of  Buffalo, 
with  full  compensation  from  the  time  of  her  sospen- 
sion  under  the  charges  preferred  against  her,  upon  the 
condition  that  she  file  with  the  secretary  of  such 
board,  within  twenty  days  from  the  date  hereof,  a 
written  statement  expressing  her  determination  in 
good  faith  to  co-operate  in  the  future  with  her 
SQperiors  and  assodates  in  the  department  of  educa- 
tion of  the  dty  of  Buffalo  for  the  good  of  the  educa- 
tional service  of  sudi  city. 
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Jn  the  Matter  of  the  Application  of  the  Board  of 
Water  Commissioners  of  the  Prospect  Teebace 
DisTBicT  in  the  Town  of  Dickinson,  Broome  Cotmty, 
N.  T.,  for  the  Approval  of  its  Acquisition  of  a  "Water 
System  and  the  Improvement  and  Extension  of  the 
Same 

Water  Supply  Application  No.  272 

(Water  Power  Commission,  Janaar;  18,  1922) 
Application  approved  as  modifled. 

By  the  Commission. —  John  A.  Polakae,  acting  on 
behalf  and  in  the  name  of  the  Board  of  Water  Com- 
missioners of  the  Prospect  Terrace  Water  District, 
of  which  board  he  is  the  chairman,  on  December  9, 
1921,  made  application  to  the  Water  Power  Commis- 
sion for  approval  of  the  project  of  that  district  for 
acquiring  a  water  supply  system  and  building  exten- 
sions thereto.  This  application  was  filed  in  the  office 
of  the  Water  Power  Commission  December  16, 1921. 

After  due  notice  published  in  the  Binghamton  Press 
and  the  Morning  Sun  of  Binghamton,  a  hearing  on 
this  application  was  held  in  the  town  hall  in  the  vil- 
lage of  Johnson  City  on  December  30,  1921,  at  10 :00 
o'clock  in  the  forenoon.  At  this  hearing  the  Commis- 
sion considered  the  petition,  maps  and  plans  sub- 
mitted, examined  witnesses  and  heard  argmnents  for 
the  project.  The  petitioner  was  represented  by  Col. 
C.  H.  Hit<dieo<^,  its  attorney.  No  objections  were  filed 
and  no  one  appeared  in  opposition. 

Prospect  Terrace  Water  District  proposes  to 
acquire  by  purchase  the  distribution  system  now 
existing  within  its  limits  and  owned  by  the  Prospect 
Terrace  Land  Comfumy.    A  purchase  price  of  $30,000 
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has  been  a^eed  upon  between  the  district  and  the 
company.  It  Ib  also  proposed  to  expend  the  stud  of 
$2,500  in  bnilding  extensions  to  the  system  to  be 
acquired.  Water  is  to  continue  to  be  parcbaeed  by 
the  district,  by  meter,  from  the  mains  of  the  city  of 
Binghamton. 

After  dne  stndy  of  the  petition  and  its  exhibits,  the 
evidence  and  the  argmnenta  given  at  the  hearing,  it 
appears  as  foUova: 

Prospect  Terrace  Water  District  is  a  part  of  the 
town  of  Dickinson  in  Broome  connty.  It  lies  adjacent 
to  the  westerly  boundary  of  tiie  township  and  to  the 
northerly  boundary  of  the  city  of  Binghamton.  It  is 
situated  on  a  steep  hillside,  the  elevations  of  the 
ground  service  within  its  Umits  running  from  860  tp 
1,080  or  more  feet  above  sea  level  The  district  is 
entirely  residential,  the  majority  of  the  inhabitanta 
being  operatives  of  the  Endicott-Johnson  plant  in 
Johnson  City. 

According  to  the  petition  there  are  200  houses  and 
800  persona  within  this  district  and  it  is  not  expected 
that  the  population  will  exceed  1,000  for  many  years. 
The  assessed  valuation  of  taxable  property  within  the 
district  by  the  last  roll  was  $174,850. 

This  district  was  originally  owned  and  developed 
by  the  Prospect  Terrace  Land  Company.  As  a  part 
of  the  real  estate  operations  of  that  company  a  water 
distribution  system  was  installed  therein.  This  sys- 
tem was  about  half  constructed  in  1912-1913,  the 
remainder  in  1919-1920.  It  appears  that  this  system 
was  constructed  without  due  approval  by  the  Con- 
servation Commission.  It  consists  of  about  5,000  feet 
of  oast-iron  pipe  of  four,  eix  and  eight  inches  in 
diameter,  550  feet  of  two-inch  galvanized  iron  pipe, 
seven  hydrants,  a  pumping  station  and  two  wooden 
tanks.    Water  is  purchased  by  meter  from  the  city  of 
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Binghamton.  This  water  is  obtained  at  snc^  pressure 
that  the  lower  portion  of  the  district  is  supplied  by 
gravity.  "Water  for  the  upper  portion  ia  pumped  by 
a  motor-driven  centrifugal  booster  pnmp  of  200  gal- 
tons  per  minute  capacity,  operating  against  seventy- 
five  pounds  per  square  inch  pressure.  Two  wooden 
tanks  with  a  combined  capacity  of  12,000  gaTlons  are 
connected  to  the  highest  part  of  this  system  at  eleva- 
tion  1070.  It  ia  this  exiating  system  which  the  dis- 
trict proposes  to  purchase. 

Prospect  Terrace  Land  Company  has  practically 
completed  its  oijerations  in  this  neighborhood  and 
does  not  care  to  continue  there  solely  as  a  purveyor  of 
water.  It  is,  therefore,  anxious  to  dispose  of  this 
water  distribution  system.  It  is  claimed  by  the  appli- 
cant that  by  purdiflsing'thia  system  it  will  enjoy  the 
benefits  of  municipal  ownership  of  this  public  utility 
and  will  be  assured  that  the  system  will  be  continued 
in  operation,  maintained,  repaired  and  extended  when 
necessary.  These  claims  seem  weU  founded;  public 
ownership  of  this  water  supply  system  will  be  to  the 
advantage  of  the  inhabitants  of  this  district. 

In  order  to  carry  out  this  project,  on  June  9,  1921, 
a  taxpayers'  petition,  asking  for  the  formation  of  the 
district,  was  filed  with  the  town  clerk  of  the  town  of 
Didcinson,  and,  acting  on  that  petition,  the  district 
Was  duly  formed  by  the  town  board  and  commission- 
ers therefor  appointed  at  meetings  held  June  24  and 
June  27,  1921.  The  water  commissioners  have  quali- 
fied for  office  and  filed  the  necessary  bonds.  The 
expenditure  of  $35,000  has  heen  authorized  for  the  pur- 
pose of  purchasing  and  extending  this  waterworks 
system  and  for  the  necessary  organization  expenses. 
This  application  to  the  Water  Power  Commission  was 
authorized  by  resolution  of  the  board  of  water  corn- 
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missioners  of  the  district,  adopted  at  a  meetmg  held 
December  9,  1921. 

Binghamton  obtains  a  snpply  of  water  from  the 
Susquehtinna  river.  This  water  is  purified  by  mechan- 
ical gravity  filters  and  the  filtered  water  is  of  good 
quality.  Binghamton  has  pmnping  and  filtered  capac- 
ity Buffioient  to  snpply  about  15,000,000  gallons  of 
water  per  day.  The  present  consamption  of  the  city, 
with  a  population  of  over  67,000,  is  between  5,000,000 
and  6,000,000  gallons  per  day.  The  city  will  certainly 
be  able  to  snpply  both  its  own  inhabitants  and  those 
of  this  district  for  some  years  to  come. 

The  existing  waterworks  distribution  system  in  this 
district,  extended  as  proposed  by  this  application,  will 
be  amply  adequate  to  supply  all  of  the  present  needs 
of  the  inhabitants  thereof  for  domestic  purposes.  The 
fire  protection  afforded  will  not  be  particularly  good, 
but  the  water  commissioners  can  improve  this  fire 
protection  when  they  so  desire. 

The  works  already  in  existence  appear  properly 
constmcted  of  suitable  materials  and  the  safety 
thereof  has  been  snccessfully  tested  by  continued  use. 
The  plans  and  specifications  submitted  provide  for 
safe  construction  of  the  proposed  extensions. 

It  seems  that  it  would  not  be  advantageous  for  this 
district  to  attempt  to  develop  its  own  source  of  water 
supply.  Such  development  would  require  a  consider- 
ably larger  expenditnre  of  money  and  would  not  offer 
superior  advantages.  In  time  a  supply  of  water  could 
probably  be  obtained  from  Johnson  City,  but  that  vil- 
lage cannot,  until  authorized  additions  to  its  water- 
works system  are  completed,  snpply  sufficient  water 
for  its  own  inhabitants  and  industries.  It  seems  that 
the  proposed  purchase  of  water  from  the  city  of  Bing- 
hamton is  the  most  favorable  arrangement  which  this 
district  can  make. 
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The  fnndfi  available  for  the  purpose  of  organizing 
this  district,  purchasing  the  works  and  extending  the 
same  appear  to  be  adequate. 

The  only  land  to  be  taken  or  acquired  by  the  dis- 
trict is  that  on  whicb  tiie  wooden  tanks  now  stand  and 
the  site  of  the  pumping  station. 

The  carryiag  out  of  this  project  will  not  adversely 
affect  the  water  supply  interests  of  any  other  mnnid- 
pal  or  civil  division  of  the  State. 

The  legal  damages  which  may  be  caused  by  tiLe  exe- 
cution of  the  plana  of  the  petitioner  do  not  appear  to 
be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  equi- 
tably determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  thifl  district  and  the  interests  of  other  munioipal 
corporations,  civil  divisions  of  theState  and  the  inhab- 
itants thereof,  it  is  hereby  determiaed  to  be  necessary 
to  modify  this  application  as  submitted,  and  it  is 
hereby  modified  to  provide  that  the  proposed  purchase 
shall  be  consummated  aud  the  proposed  extensions 
completed  within  two  years  from  the  date  of  this 
approval. 

In  consideration  of  the  above,  the  Commission, 
therefore,  finds  and  determines : 

First.  That  the  plans  proposed  are  justified  by  pnb- 
Uc  necessity. 

Second.  That  said  plana  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  filtration  of  such 
additional  supply. 

Fourth.  That  said  plana  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the  State 
affected  thereby  and  to  the  inhabitants  thereof,  par- 
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ticnlar  consideration  being  given  to  their  present  and 
future  necessities  for  sonrces  of  water  snpply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
nsions  for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  -which  wiU  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Power  Commission  does 
hereby  approve  the  said  application  of  the  Prospect 
Terrace  "Water  District  as  thus  modified. 

In  tntness  whereof,  the  Water  Power  Commis- 
sion has   caused  this  determinatiou   and 
approval  to  be   signed  by  the  members 
thereof  and  has  caused  its  oEBcial  seal  to 
[l.  s.]     be  affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  city  of 
Albany  this  18th  day  of  January,  1922. 
Wateb  Powbe  Commibsiok 
A,  Macdonald 
Acting  Conservation  Commissioner 
Chasles  D.  Newton 

Attorney-General 
Frank  M.  Williams 
State  Engineer  and  Surveyor 
A.  H.  Perkins 
Secretary  to  the  Commissioit 
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In  the  Matter  of  the  Claim  for  Compenaation  under 
the  Workmen's  Compensation  Law,  made  by  Mai- 
well  J,  Beckeb,  against  Endioott-Johnbon  Cob- 
PoaATioN,  Employer;  and  EmkjOXbbs'  LiABiLirr 
AsscaAsoB  CoBPOEATios,  LxD.,  Insurance  Carrier 

Claim  Noa.  2803-B  and  13387-B 

(Industrial  Board,  Jonnaiy  12,  1922) 

Award  for  pmnanuLt  lost  of  viaioii  In  laft  ere  remlUnc  bacaiue 
of  traumatic  nemoels  bronght  about  by  a  prior  accidental 
Injury  for  vhlch  oomponaation  wae  paid. 

Claimant,  while  engaged  in  the  regular  conrse  of  his  employ- 
ment, received  an  injury  which  resulted  in  the  lose  of  90%  of 
bis  left  hand.  By  reason  of  such  injury  an  award  woa  made  to 
elaimant  and  duly  paid. 

Abont  nine  months  after  said  injury,  claimant  returned  to 
work  and  while  engaged  in  the  regular  conrse  of  his  employ- 
ment was  seized  with  a  fainting  fit  caused  by  the  tranmatie 
neurosis  which  resulted  from  his  injury.  While  in  the  fainting 
fit,  claimant  fell  to  the  floor  and  received  an  injury  to  his  head 
which  resulted  in  the  total  loss  of  vision  in  his  left  eye.  Award 
made  for  permanent  loss  of  vision  of  claimant's  left  eye. 

On  March  2,  1918,  Maxwell  J.  Becker  resided  at 
7  Biley  place,  Binghamton,  N.  Y.,  and  was  employed 
by  Endioott-Johnaon  Corporation,  engaged  in  the 
business  of  manufacturing  shoes,  with  a  plant  located 
at  Corliss  avenue,  Johnson  City,-  N.  Y.,  and  while 
engaged  in  the  regular  course  of  his  employment, 
working  for  said  employer,  he  received  an  accidental 
injury,  which  resulted  in  the  loss  of  90  per  cent  of  his 
left  hand.  As  a  result  of  said  injury,  a  written  agree- 
ment to  pay  compensation  was  entered  into  by  and 
between  his  said  employer,  which  said  agreement  was 
duly  approved  by  the  State  Industrial  Commission  on 
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March  16,  1918.  Compenaatioti  was  paid  in  accord- 
ance with  the  terms  of  said  agreement  to  Maxwell  J. 
Becker  for  the  loss  of  90  per  cent  of  his  left  hand. 

The  claim  for  compensation,  which  resulted  in  the 
loss  of  said  hand,  came  on  for  bearing  before  the  State 
Industrial  Commission,  at  Binghamtoji,  N.  Y.,  on  May 
15,  1918,  July  29,  1918,  and  September  6, 1918. 

One  of  the  results  of  said  accidental  injury  was 
traumatic  neurosis,  which  caased  Maxwell  J.  Becker 
to  suffer  with  fainting  fits.  On  March  29, 1919,  while 
Maxwell  J.  Becker  was  working  for  his  employer,  and 
while  engaged  in  the  regular  course  of  his  employ- 
ment, be  was  seized  with  a  fainting  fit,  caused  by  the 
traumatic  neurosis,  which  resulted  from  said  acci- 
dental injury,  and  he  fell  to  the  concrete  floor  of  the 
workroom,  and  received  an  injury  to  his  head,  which 
resulted  in  the  total  loss  of  vision  in  his  left  eye. 

A  claim  for  compensation  for  the  loss  of  vision  in 
the  left  eye  was  duly  filed  with  the  State  Industrial 
Commission,  and  the  claim  came  on  for  hearing  before 
the  State  Industrial  Commission  at  Bingbamton,  N. 
Y.;  on  June  25,  1919,  August  12,  1919,  September  9, 

1919,  October  8,  1919,  December  4,  1919,  January  6, 

1920,  February  6, 1920,  March  12, 1920,  April  16, 1920, 
July  2,  1920,  and  November  17,  1920,  and  before  the 
State  Industrial  Board  at  Bingbamton,  N.  Y.,  on  June 
1,  1921,  and  September  12,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  became  the  successor 
of  the  State  Industrial  Commission  in  this  case. 

J.  E.  Connerton,  for  claimant. 

Frank  M.  Hays,  for  employer  and  insurance  carrier. 

Br  THE  BoAKD. — All  the  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and  duly 


^.  Google 


1 72  State  Depabtment  Bepobts 

[Vol.  27]  IndoBtriAl  Board 

considered,  the  State  Industrial  Board  makes  its  con- 
clnsions  of  fact,  and  award  as  follows : 

On  March  2,  1918,  the  day  when  Maxwell  J.  Be(ier 
received  the  injuries  hereinafter  described,  he  resided 
at  7  Biley  place,  Binghamton,  N.  T^  and  was  employed 
as  a  machine  operator  hy  Endicott-Johnson  Corpora- 
tion, engaged  in  the  business  of  manufacturing  shoes, 
with  a  plant  and  place  of  business  located  at  Corliss 
avenue,  Johnson  City,  N.  T.,  and  on  March  29,  1919, 
Maxwell  J.  Becker  was  employed  by  the  said  employer, 
Endicott-Johnson  Corporation  as  an  office  derk  in 
their  said  plant,  located  at  Corliss  avenue,  Johnson 
City,  N.  T. 

On  March  2,  1918,  Marwell  J.  Becker  was  working 
for  his  employer,  at  his  employer's  plant,  and  while 
engaged  in  the  regular  course  of  his  employment,  his 
left  hand  came  in  contact  with  a  blade  on  a  machine, 
and  as  a  result  the  first,  second,  third  and  fourth 
fingers  of  said  hand  were  amputated  through  the 
metacarpal  bones  thereof,  and  the  injury  caased  a  loss 
of  90  per  cent  of  his  left  hand.  A  claim  for  compen- 
sation was  duly  filed  for  said  injuries,  and  the  State 
Industrial  Commission  made  an  award  to  Maxwell  J. 
Beck«r  for  90  per  cent  of  the  loss  of  the  left  hand,  and 
the  amount  awarded  was  duly  paid  by  the  said 
employer  and  the  insurance  carrier  herein. 

-Prior  to  receiving  said  injuries  Maxwell  J.  Becker 
had  always  enjoyed  unusual  good  health,  and  had  never 
suffered  from  anything  other  than  small  ailments,  and 
had  never  suffered  with  epilepsy,  convulsive  seizures, 
fainting  or  nervous  symptoms.  The  said  injury  to 
said  hand  healed  in  about  eight  months  thereafter. 
The  scar  area  caused  by  the  said  amputation  was  sen- 
sitive, due  to  nervous  irritation,  which  continued  np 
to  May  19,  1921.    Marwell  J.  Becker,  as  a  result  of 
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said  injury,  was  away  from  his  employment  for  about 
eight  months.  As  a  resnlt  of  said  injury,  he  became 
extremely  nervons.  Abont  nine  months  after  said 
injury,  as  a  remit  of  the  nervousness  caused  by  said 
injury,  Maxwell  J.  Becker  was  seized  with  a  fainting 
fit,  which  lasted  for  about  one-half  hour,  and,  on 
account  of  the  same  cause,  he  suffered  a  second  attack 
about  three  weeks  thereafter,  and  on  March  29,  1919, 
while  working  for  his  employer,  at  hie  employer's 
plant,  and  while  engaged  in  the  regular  course  of  his 
employment,  he  had  a  convulsive  seizure,  which  caused 
him  to  fall  a  considerable  distance  to  a  concrete  floor, 
and  he  received  an  injury  in  tiie  vicinity  of  the  left  eye, 
near  the  supra-orbital  ridge  and  the  left  temporal 
region  of  the  face,  and  as  a  result  of  the  impact  of  his 
head  with  the  concrete  floor,  the  optic  nerve  of  his  left 
eye  was  injured,  causing  total  loss  of  vision  in  the 
left  eye.  'Hie  injury  received  March  2, 1918,  naturally 
and  unavoidably  caused  traumatic  neurosis,  mani- 
fested by  dizziness  and  fainting  fits,  and  was  the  cause 
of  the  fainting  fit  suffered  by  Maxwell  J.  Becker  on 
March  29, 1919,  which  fainting  fit  was  the  direct  cause 
of  the  injury  to  his  head,  which  resulted  in  total  loss 
of  vision  in  his  left  eye  the  day  after  the  said  injury. 
The  said  injury  received  on  March  2,  1918,  was  the 
proximate  cause  of  the  total  loss  of  vision  in  his  left 
eye,  which  resulted  directly  from  the  injury  received 
on  March  29,  1919. 

The  injuries  received  by  Maxwell  J.  Becker  were 
accidental  injuries,  and  arose  out  of  and  during  the 
course  of  his  employment. 

The  average  weekly  wage  of  Maxwell  J.  Becker  was 
the  sum  of  twenty-three  dollars  and  eighty-two  cents. 

Award  of  compensation  is  hereby  made  against 
Endicott-Johnson  Corporation,  employer;  and  Em- 
ployers' Liability  Assurance  Corporation,  Ltd.,  insur- 
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ance  carrier,  to  Maxwell  J.  Becker,  injured  employee, 
for  128  weeks,  at  the  rate  of  $15.88  per  week,  amount' 
in^  to  the  total  of  $2,032.64  for  the  permanent  loss  of 
vision  in  the  left  eye.  The  employer  and  insurance 
carrier  herein  are  to  be  credited  with  any  and  all  pay- 
ments heretofore  made  to  Maxwell  J.  Becker,  as  a 
result  of  the  injury,  which  caused  loss  of  vision  in  his 
left  eye. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  Made  by  Maggie 
Vbbnava,  Dependent  Mother  of  Bocco  Vbenava, 
Deceased,  for  the  Death  of  Bocco  Veenava;  also 
Claims  for  Compensation  Made  by  Mabib  Pascalb, 
Alleged  Dependent  Q-randmother ;  and  Michael 
Pascale,  Alleged  Dependent  Grandfather;  and 
ToNT  Vehnava,  Alleged  Dependent  BrolJier;  and 
Joseph  Veenava,  Alleged  Dependent  Step-brother 
of  Eocco  Veenava,  Deceased,  on  Account  of  the 
Death  of  Bocco  Vbbnava,  Deceased,  against  Joseph 
Mabbone,  Employer;  and  Mabtland  Casualtt  Cou- 
pant.  Insurance  Carrier 

Case  No.  1980012 

(Indnatrial  Board,  January  12,  1922) 

Payment  of  award  of  compflUBatipn  held  In  inspeiulon  for  a  period 
repreaanting  the  time  that  will  be  consomed  in  applying  the 
•am  received  in  a  third  party  action  u  an  offset  to  the  com- 
pmatlon  claim,  at  the  nte  Hxed. 

On  July  19,  1919,  Rocco  Vernava  resided  at  146 
Crown  street,  Corona,  borough  of  Queens,  city  and 
State  of  New  York,  and  was  employed  by  Joseph 
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Uarrone,  engaged  in  the  bnsiness  of  jank  dealer,  -with 
an  office  at  21  Park  Row,  borough  of  Manhattan,  city 
and  State  of  New  York,  and,  while  engaged  in  tiie 
regnlar  conrse  of  his  employment,  received  an  acci- 
dental injury  while  crossing  the  raihpoad  tracks  of  the 
Long  Island  Railroad  Company,  which  injuries 
resulted  in  his  death  the  same  day.  Thereafter,  and 
on  September  6,  1919,  and  pursuant  to  the  provisions 
of  section  29  of  the  Workmen's  Compensation  Law, 
Maggie  Vernava,  mother  of  Rocco  Vemava,  deceased, 
filed  a  claim  for  compensation  with  the  State  Indus- 
trial Oommiflsion  with  a  notice  of  election  to  sue  the 
third  party,  as  a  result  of  the  accidental  death  of  her 
BOD,  Rocco  Vemava.  An  action  for  damages,  as  a 
result  of  the  death  of  Rocco  Vemava,  was  started 
against  Walker  D.  Hines,  Director  General  of  Rail- 
roads (Long  Island  Railroad  Company),  and  the 
cause  of  action  was  compromised  and  settled  by 
Ua^e  Vemava  for  the  sum  of  $3,000. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  its  office  at  New  York  city, 
N.  Y.,  on  September  8,  1919,  Febmary  5, 1920,  March 
4,  1920,  April  1,  1920,  and  May  11,  1920;  and  before 
the  State  Industrial  Board,  on  March  11,  1921,  and 
March  15,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  became  the  successor  of 
the  State  Industrial  Commission  in  this  case. 

James  J.  Mahoney,  for  employer  and  insnrance 
carrier. 

Claimants  in  person. 

Br  THB  BoABD. — All  the  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and 
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duly  considered,  the  State  Industrial  Board  makes  its 
conclusions  of  fact,  award  and  decision  as  follows : 

On  July  19,  1919,  Rocco  Vemava  resided  at  146 
Crown  street,  Corona,  borongh  of  Queens,  city  and 
State  of  New  York,  and  was  employed  by  Josepb  Mar- 
rone,  engaged  in  the  business  of  junk  dealer,  with  an 
office  and  place  of  business  located  at  21  Park  Bow, 
borough  of  Manhattan,  city  and  State  of  New  York. 

On  July  19,  1919,  Rocco  Vernava  was  working  for 
his  employer  at  a  dump  located  in  Flushing  Meadows, 
borough  of  Queens,  city  and  State  of  New  York,  and, 
while  engaged  in  the  regular  course  of  his  employ- 
ment, while  crossing  the  railroad  tracks  of  the  Long 
Island  railroad,  near  Flushing  Meadows,  Corona, 
borough  of  Queens,  city  and  State  of  New  York,  he 
was  strnck  by  an  engine  of  said  railroad,  and  received 
an  accidental  injury,  which  resulted  in  his  death  the 
same  day.  Rocco  Vemava  was  working  as  a  laborer 
at  the  said  dump,  assorting  and  gathering  junk  for  his 
employer.  In  connection  with  the  junk  business  con- 
ducted by  Joseph  Marrone,  he  maintained  and  oper- 
ated several  shacks  or  buildings  in  the  vicinity  of  the 
dump  heretofore  mentioned,  but  on  the  opposite  side 
of  the  railroad  tracks  of  the  Long  IsUind  railroad. 
It  was  customary  for  the  employees  of  Joseph  Mar- 
rone to  use  the  said  shacks  for  the  purpose  of  chang- 
ing their  working  clothes,  and  occasionally  to  eat 
lunch  therein,  and  also  to  store  baskets  which  were 
used  in  gathering  the  junk  at  the  said  dump.  Rocco 
Vemava,  in  order  to  efficiently  perform  his  labor,  used 
a  basket  in  gathering  junk,  and,  at  the  end  of  his  daily 
employment,  he,  like  other  co-workers,  to  preserve  the 
basket  that  he  used  during  the  day,  stored  the  same 
in  one  of  the  shacks  operated  by  his  employer  at  the 
opposite  side  of  the  Long  Island  railroad  tracks.  On 
July  19, 1919,  on  account  of  the  rain  that  was  falling. 
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Bocco  Vemava  was  directed  and  infltmcted  by  an 
agent  of  hie  employer  to  end  his  daily  labor  at  about 
4  p.  u.,  and,  shortly  thereafter,  he  left  the  said  dump 
with  the  basket  that  he  had  been  using  that  day  in  con- 
nection with  hie  work,  and  proceeded  along  the  path, 
usually  naed  by  himself  and  co-employees,  for  the  pur- 
pose of  safely  etoring  the  basket  in  one  of  the  shacks 
operated  by  his  employer  on  the  opposite  side  of  said 
railroad  tracks,  and,  while  proceeding  directly  from 
his  place  of  employment  to  the  said  shack,  and  while 
crossing  the  tracks  of  the  said  Long  Island  railroad, 
he  stumbled  and  fell,  and,  before  he  could  regain  his 
feet,  he  was  struck  by  an  engine  operated  by  the  said 
railroad,  and  received  injuries  which  resulted  in  hia 
death  the  same  day.  The  basket,  that  he  had  been 
carrying  for  the  purpose  of  securely  placing  the  same 
in  one  of  the  said  shacks,  was  found  near  the  place 
where  his  body  was  located  after  said  accident. 

The  injuries  which  resulted  in  the  death  of  Rocco 
VemaTa  were  accidental  injuries,  and  arose  out  of 
and  during  the  course  of  his  employment. 

On  July  16,  1919,  Eocco  Vemava  was  fifteen  years 
of  age,  and  received  two  dollars  per  day  as  wages, 
but,  due  to  the  fact  that  he  was  a  minor,  under  normal 
conditions  his  wages  would  have  been  increased  to 
four  dollars  per  day.  Consequently,  the  average 
weekly  wage  of  Bocco  Vemava  is  fixed  at  the  rate  of 
twenty-three  dollars  and  eight  cents. 

Eocco  Vemava  left  him  surviving  Maggie  Vemava, 
mother,  aged  thirty-five  years,  who  was  dependent 
upon  him  at  the  time  that  he  received  the  injuries 
whidi  resulted  in  his  death.  He  also  left  him  sur- 
viving Marie  Fascale,  grandmother ;  Midiael  Pascale, 
grandfatiier;  Tony  Vemava,  brother,  under  eighteen 
years  of  age;  Joseph  Vemava,  step-brother,  under 
e^hteen  years  of  age,  none  of  whom  was  dependent 
12 
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Upon  Rocco  Temava  at  the  time  that  he  received  the 
injtirieB  which  resulted  in  his  death. 

Maggie  Vemava,  dependent  mother  herein,  pnr- 
stiant  to  the  provisionB  of  section  29  of  the  Work- 
men's Compensation  Law,  started  an  action  for  dam- 
ages as  a  result  of  the  death  of  her  son,  Bocco  Vemava, 
against  Walker  D.  Hinea,  Director  General  of  Bail- 
roads  (Long'  Island  Bailroad),  and  compromised  and 
settled  said  canae  of  action  for  the  anm  of  $3,000. 

Award  of  compensation  is  herehy  made  against 
Joseph  Marrone,  employer;  and  Maryland  Casualty 
Company,  insurance  carrier,  to  Maggie  Vemava, 
dependent  mother  of  Bocco  Vemava,  deceased,  at  the 
rate  of  $5.77  per  week  during  dependency,  if  same 
shall  exist  after  July  6, 1929.  Compensation  is  hereby 
suspended  until  July  6,  1929,  in  accordance  with  sec- 
tion 29  of  the  Workmen's  Compensation  Law,  the 
period  of  suspension  representing  the  time  that  will 
be  consumed  in  applying  the  $3,000  recovered  in  the 
said  third  party  action  as  an  offset  to  the  compensa- 
tion claim,  at  the  rate  of  $5.77  per  week. 

Compensation  is  hereby  denied  to  Marie  Pascale, 
grandmother,  Michael  Pascale,  grandfather,  Tony 
Vemava,  brother,  and  Joseph  Vemava,  stepbrother, 
on  the  groond  that  none  waa  dependent  uxran  Bocco 
Vemana  at  the  time  that  he  received  the  injuries 
which  resulted  in  his  death. 


Digmzefl  by  Google 


Lawsom  v.  Walulce  &  Keehet  179 

Indnstrial  Board  [VoL  27] 


In  the  Uatter  of  the  Claim  for  CompenBatioii  under 
the  'Workmen 's  Compensation  Law  Made  by  James 
Lawson,  against  Wallace  &  Kbenet,  Employer; 
and  the  United  States  Fideuty  aitd  Guabantx 
CoupAKT,  Insurance  Carrier 

Case  No.  304447 

(iDdafltria]  Board,  January  2A,  1922) 

Doimant  and  Inacttn  lov-Kiade  bone  infection  of  the  left  lac  h 
aetlTated  br  injury  at  to  develop  into  an  abcoas  and  activ* 
oateonraUtli  —  avatd  made. 

This  claim  come  on  for  hearing  before  Uie  State 
Industrial  Board  at  New  Tort  city,  N.  Y.,  on  July  12, 

1920,  September  2, 1920,  November  10, 1920,  January 
3,  1921,  January  17, 1921,  January  31,  1921,  March  28, 

1921,  April  11, 1921,  Jane  1, 1921,  and  June  21, 1921. 
The  State  Industrial  Board  by  virtue  of  chapters  50 

and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commission,  in  iMs  case. 

William  Warren  Dimmick,  for  employer  and 
insurance  carrier. 

Wing  &  Wing,  for  claimant. 

Claimant  in  person. 

By  thb  Boabd. — ^AU  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board  malcee 
its  conclusions  of  fact,  award  and  decision,  as  follows : 

On  or  about  June  10,  1919,  the  day  on  which  James 
LawBon  sustained  the  injuries  herein  referred  to,  he 
resided  at  517  Seventy-sixth  street,  Brooklyn,  N.  T., 
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and  was  employed  as  a  salesman  and  handler  by 
Wallace  &  Keeney,  with  office  and  principal  place  of 
buBinees  at  10  Fulton  Fish  Market,  New  York  city, 
N.  Y. ;  said  employer  being  engaged  in  the  bnsineas  of 
wholesale  dealers  in  and  jobbers  of  all  kinds  of  fresh 
fish. 

On  or  about  Jnne  10,  1919,  while  the  said  James 
Lawson  was  engaged  in  the  regular  course  of  his 
employment,  and  while  taking  down  a  box  of  fish  at  the 
plant  of  his  employer,  the  said  box  fell  and  struck  him 
on  the  left  leg  above  the  knee. 

The  claimant  believing  that  he  had  mistained  notii- 
ing  more  than  a  mere  bimse  from  the  bump  he  had 
received,  the  receiving  of  a  bump  being  a  common 
occurrence  during  the  day,  continued  at  work,  aud 
thought  nothing  more  of  his  injury.  Thereafterwards, 
and  for  over  a  period  of  six  months,  claimant  was 
troubled  with  pains  in  his  left  knee  and  leg  and  com- 
plained to  his  family  physician,  who  treated  him  for 
rheumatism.  Upon  the  pains  continuing  and  growing 
more  serious,  claimant  was  sent  to  an  eminent  sur- 
geon, one  Dr.  Jennings,  by  his  family  physician,  who 
diagnosed  the  cause  of  the  pain  in  his  left  leg  as  that 
of  an  abscess,  as  well  as  active  osteomyelitis. 

About  eight  years  prior  to  June  10,  1919,  claimant 
snffered  from  typhoid  infection,  which  was  followed 
by  a  low-grade  bone  infection,  which  low-grade  bone 
infection  continued  to  exist  within  claimant,  but  in  a 
state,  dormaut  and  inactive. 

The  injury  which  claimant  sustained  on  or  about 
June  10, 1919,  so  excited  and  exacerbated  the  dormant 
and  inactive  low-grade  bone  infection  as  to  cause  it  to 
become  active  and  develop  into  an  abscess  at  the  site 
of  the  injury  on  claimant's  left  leg,  as  well  as  active 
osteomyelitis;  the  abscess  and  active  osteomyelitis 
being  the  direct  result  of  the  injury,  which  claimant 
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sustained  on  or  about  Jtme  10,  1919,  and  on  account 
of  whidi  injuries  he  was  diaabled  from  January  7, 
1920,  to  April  8,  1921,  on  which  date  he  was  atill 
disabled. 

The  average  weebly  wage  of  James  Lawson  was  the 
sum  of  thirty-four  dollara  and  sixty-two  cents. 

The  injuries  sustained  by  James  Lawson  were  acci- 
dental injuries,  and  arose  out  of  and  in  the  course  of 
his  employment. 

The  nature  of  claimant's  injuries  required  the  med- 
ical  treatment  and  services  rendered  unto  him,  and 
the  employer  had  knowledge  of  the  necessity  for  su<di 
treatment,  and  the  fees  and  chaises  in  this  case,  for 
audi  medical  services  rendered  are  reasonable  when 
compared  to  the  treatment  of  injured  persons  of  a  like 
standard  of  living  in  the  same  community,  and  when 
compared  with  the  fees  of  other  physicians  possessed 
of  similar  skill  in  operative  mu^ery.  The  medical 
bills  paid  by  the  claimant  in  this  oase  in  the  sum  of 
$1,426.50  are,  therefore,  reasonable. 

Written  notice  of  injury  was  not  given  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Compensation  Law,  but  inasmuch  as  the  claimant, 
in  this  case,  received  an  apparent  trivial  injnry,  the 
serions  consequences  of  which  could  not  have  been 
imagined  in  a  business  where  slight  bxmips  and  bruises 
were  common  occurrences  of  the  day,  and  inasmuch 
as  all  the  facts  that  conld  have  been  ascertained  at  the 
time  were  later  disclosed,  and  there  wus  no  indication 
for  inamediate  medical  attention;  and  further  inas- 
mu<^  as  the  employer  and  insurance  carrier,  if  they 
had  notice  of  said  accidental  injury,  could  have  done 
nothing  which  would  have  changed  the  result;  and 
inasmuch  es  the  employer  and  insurance  carrier  were 
not  put  to  any  disadvantage  by  the  lack  of  said  notice, 
since  the  nature  of  the  injury  and  the  local  indication 
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woTild  not  be  indicative  of  immediate  operative  pro- 
oednre,  neither  the  employer  nor  insurance  carrier 
has  been  prejudiced  by  the  failure  of  claimant  to  ^ve 
written  notice  of  injnry  within  the  statutory  period. 

Award  of  compensation  ia  hereby  made  against 
Wallace  &  Keeney,  employer,  and  United  States  Fidel- 
ity and  Guaranty  Company,  insurance  carrier,  to 
James  Lawson,  injured  employee,  for  the  period  cov- 
ering January  7,  1920,  to  April  8,  1921,  at  the  rate  of 
twenty  dollars  per  week,  and  this  daun  continued  for 
further  hearing. 

Further  award  is  hereby  ntade  against  Wallace  & 
Keeney,  employer,  and  United  States  Fidelity  and 
Casualty  Company,  insurance  carrier,  to  James  Law- 
son,  in  the  sum  of  $1,426.50,  as  claimant  has  paid  all 
medical  bills. 

The  failure  to  give  written  notice  of  injury  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Compensation  Law  is  hereby  excused  on  the 
ground  that  inasmuch  as  claimant  received  an  appar- 
ent trivial  injury,  the  consequences  of  which  could  not 
have  been  imagined  in  a  bnsiness  where  slight  bumps 
and  bmises  were  common  occurrences  of  the  day ;  and 
inasmnch  as  all  the  facts  that  oonld  have  been  ascer- 
tained at  the  time  were  later  diclosed  and  there  was 
no  indication  for  immediate  medical  attention;  and 
inasmuch  as  the  employer  and  inauranoe  carrier,  if 
they  had  written  notice  of  the  injury,  could  have  done 
nothing  which  would  have  changed  the  result;  and 
inasmnch  as  the  employer  and  insurance  carrier  were 
not  put  to  any  disadvantage  by  the  lack  of  said  notice, 
neither  the  employer  nor  the  insurance  carrier  was 
prejudiced  by  the  lack  of  such  notice,  if  any. 
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In  the  Matter  of  the  Claim  for  Compensation  onder 
the  Workmen's  Compensation  Law  Made  by 
Jambs  A.  SoAirLA.N  against  The  HpiWAT.n  Coufant, 
Employer;  and  the  .^jTna  Lifb  Insubutcb  Compaht, 
ibisnrance  Carrier 

Case  No.  603715 

(Indnatml  Board,  Janaaij  24,  1923) 

OUInuutt  injoTMl  on  sto«et  whUa  ntunlng  to  amplojm'l  tflot 
wtUt  work  perfoimBd  at  dalnaiit'a  homa  —  airanl  nutda. 

This  daim  came  on  for  hearing  before  the  State 
bidnstrial  Board  at  Syracnse,  N.  Y.,  on  March  8, 1921, 
and  April  6,  1921. 

By  virtne  of  chapters  50  and  60  of  the  Laws  of  1921 
the  State  Induatrial  Board  is  the  snocessor  to  the 
State  Indnstrial  Commission,  in  this  action. 

William  H.  Foster,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Board. —  All  the  evidence  submitted  having 
been  heard  and  doly  considered,  the  State  Industrial 
Board  makes  its  conclusions  of  fact  and  award  as 
follows : 

On  February  3,  1921,  the  day  when  James  A.  Scan- 
Ian  waa  injured,  he  resided  at  318  Schonnard  street, 
Syracuse,  N.  Y.,  and  was  employed  as  a  mechanical 
superintendent  by  The  Herald  Company  of  Syracuse, 
N.  Y.,  engaged  in  newspaper  publishing,  with  its  main 
ofiSce  and  plant  at  324  South  Warren  street. 
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James  A.  Scanlan  was  employed  by  his  employer  on 
the  date  mentioned  and  was  working  in  the  regular 
course  of  his  employment.  His  work  as  mecdianical 
superintendent  consisted  in  Bai>eriirtending  the  com- 
posing and  press  rooms  and  in  taking  core  of  and 
laying  out  advertising.  Under  arrangement  acqui- 
esced in  by  his  employer  he  .was  allowed  to  leave  the 
office  in  the  afternoon  early  and  to  take  and  do  certain 
of  his  work  at  home,  thus  allowing  time  to  get  his 
supper  at  home.  This  work  he  subsequently,  after 
supper,  would  bring  back  to  the  office  and  distribute  to 
the  night  force  for  composition. 

On  February  3,  1921,  he  followed  bis  usual  course 
of  procedure  and  while  returning  to  tiie  office  after 
supper  and  carrying  back  some  work  which  he  bad 
laid  out  and  made  ready  at  home  for  distribution  to 
the  night  composing  force,  slipped  and  fell  to  the  side- 
walk breaking  his  arm.  He  was  thereby  disabled  up 
to  March  10,  1921,  at  whi*^  time  he  was  still  disabled. 

The  average  weekly  wage  of  James  A.  Scanlan  was 
the  sum  of  sixty  dollars. 

The  injuries  sustained  by  claimant  were  accidental 
injuries  and  arose  out  of  and  in  the  course  of  his 
employment. 

Award  of  compensation  is  hereby  made  against  the 
Herald  Company,  employer,  and  ^tna  Life  Insurance 
Co.,  insurance  carrier,  to  James  A.  Scanlan,  injured 
employee,  at  the  rate  of  twenty  dollars  per  week,  for 
the  period  of  three  weeks  from  February  17,  1921,  to 
March  10,  1921,  and  the  case  continued. 
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III  the  Matter  of  the  Complaint  of  G.  ABXHtm  Micklb, 
as  Mayor  of  Borne  against  Bomb  Qas,  Electrtc 
LiOHi  &  Power  Compant,  as  to  Prices  Charged  the 
Public  and  the  City  for  Qas ;  and  as  to  Purity  of  the 
Qas  Furnished 

Case  No.  7755 

(Pablio  Service  CommiBBion,  Jannaij  28,  1922) 

Oifl  eompuil«B  —  one  doUaz  and  ^ttf-tn  Mnts  per  1,000  enUc 
feet  flzed  m  tli*  marimBia  price  to  be  dutried  for  gu. 

Arthur  S.  Evans,  city  attorney,  and  Milo  B.  Maltbie, 
for  complaiirant. 

McMahon  &  McMahon,  by  Johnson  D.  McMahon, 
for  respondent. 

Blakehlee,  Commissioner. —  The  complaint  in  this 
matter  alleges  that  all  of  the  prices  for  gas  charged 
by  the  Bome  Gas,  Electric  Light  and  Power  Company 
in  the  city  of  Bome,  including  charges  to  the  munic- 
ipality ae  weU  as  to  the  public,  are  imreasonable. 

The  Commission  is  asked,  after  hearing,  to  fii 
maximum  prices  which  may  be  charged.  The  rates 
complained  of  became  effective  August  1,  1920.  They 
include  a  two  charge  rate,  consisting  of  a  consumer 
charge  of  four  dollars  and  eighty  cents  per  meter  per 
year  (payable  in  monthly  installments  of  forty  cents) 
plus  block  rates  for  gas  consumed,  as  follows : 

First  5,000  cubic  feet $1  60 

Nest  5,000  cubic  feet 1  60 

Next         15,000  cubic  feet 1  40 

Next         25,000  cubic  feet 1  30 

Next        50,000  cubic  feet 1  20 

Next       100,000  cubic  feet 1  15 

Next       200,000  cubic  feet 1  05 

Next       200,000  cubic  feet 1  00 

All  over  600,000  cubic  feet  per  month 95 
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It  is  also  claimed  that  the  g&a  furnished  by  the 
company  is  impure  and  dangerous  to  health.  Hear- 
ings were  held  December  17,  1920,  January  13,  1921, 
and  April  14,  1921,  by  the  former  Commission.  The 
allegations  as  to  the  quality  and  poisonous  content  of 
the  gas  were  considered  by  the  former  Commission. 
_  The  company  admitted  the  allegations  of  the  com* 
plaint  in  regard  to  these  matters,  but  during  the 
interim  between  December  17,  1920,  and  December  12, 
1921,  had  disposed  of  the  question  of  quality  and 
poisonous  content  of  the  gas  and  made  certain 
improvements  in  the  method  of  manufacture  to  such 
an  extent  that  these  matters  were  satisfactorily 
adjusted.  See  stenographer's  minutes,  page  274, 
where  the  following  colloquy  took  place:  "  Commis- 
sioner Blakeslee :  I  want  to  ask  one  question  and  this 
is  as  good  a  time  as  any  to  get  it  in  the  record.  Has 
the  complaint  in  regard  to  impurity  of  gas  and  danger 
to  health  been  satisfied?  Mr.  Evans:  Yes,  sir,  it  haa. 
Commissioner  Blakeslee:  That  matter  has  all  been 
concludedf  Mr.  McMahon;  Yes,  sir,  that  is  closed." 
The  question  remaining  in  the  case  is  that  of  the 
rates  charged  for  gas.  Mnch  evidence  has  been  taken 
and  numerous  exhibits  presented.  The  figures,  so  far 
as  1920  and  the  winter  of  1921  are  concerned,  cannot 
be  taken  as  a  basis  for  the  fixation  of  a  rate.  The  con- 
ditions at  that  time  were  abnormal  The  company  had 
mnch  difficulty  in  procuring  coal,  the  gaa  manufac- 
tured was  poor,  the  service  was  bad,  and  it  was  not 
imtil  the  company  had  used  np  the  old  coal  on  hand 
that  the  figures  begin  to  be  any  guide  as  to  what  a 
fair  rate  should  be.  The  company's  statements 
beginning  with  April  1,  1921,  show  almost  a  steady 
improveinent,  with  one  exception,  and  that  is,  there 
was  less  gas  sold  in  1921  than  in  1920.  The  rate  base 
to  be  considered  was  practically  agreed  upon.  The 
cost  of  the  property  was  placed  at  $813,994.15.    The 
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company  had  a  depreciation  reBerve  of  $100,855.96. 
Deducting  this  leaves  a  depreciated  book  value  of  the 
plant  and  property  of  $713,138.19  as  of  September  30, 
1921.  This  valuation  was  conceded  by  the  city. 
ADowance  for  working  capital  is  claimed  of  $25,000, 
divided  into  $20,000  for  materials  and  supplies  and 
$5,000  for  working  cash.  This  indicates  a  rate  base 
of  $738,138. 

During  the  seven  months  beginning  with  April, 
1921,  the  following  amounts  of  gas  were  sold : 

April 9,876,700  cubic  feet 

May   9,805,500  cubic  feet 

Jane  10,337,600  cubic  feet 

July 9,351,400  cnbic  feet 

August  10,356,600  cubic  feet 

September  11,516,600  cubic  feet 

October 10,923,700  cubic  feet 

Total 72,258,100  cubic  feet 


or  an  average  monthly  sale  of  10,322,500  cubic  feet 

The  company  sold  approximately  152,000,000  cubic 
feet  in  1920,  bat  based  on  the  seven  months'  eiperi- 
enee  an  estimated  sale  of  125,000,000  cubic  feet  would 
be  ail  that  coald  be  predicted  for  1922. 

The  average  cost  of  manufacture  during  the  seven 
months'  period  was  $1.14  per  1,000  cubic  feet,  and 
daring  that  time  no  allowance  was  made  for  accruals 
to  the  depreciation  reserve  account. 

Based  on  estimated  sales  of  125,000,000  cubic  feet, 
a  flat  rate  of  $1.65  net,  per  1,000,  would  allow  the  com- 
pany to  set  aside  $12,000  as  a  yearly  accrual  to  the 
reserve  for  ainortization  of  capital  and  pay  a  return 
on  the  rate  base  of  7.01  per  cent.  This  eliminates  the 
service  charge  appearing  in  the  rate  sdiedole. 

There  is  no  objection  to  this  company  filing  a 
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schedule  of  rates  embodying  a  decreased  price  for 
large  consumerB,  but  an  order  should  be  made  fixing 
one  dollar  and  sixty-five  cents  per  1,000  cubic  feet  as 
the  mazimmn  price  to  be  charged  for  gas  by  the 
Borne  Gas,  Electric  Light  and  Power  Company  to  the 
consumers  in  its  territory,  for  and  daring  the  period 
ending  December  31,  1^2,  and  thereafter  until  the 
farther  order  of  this  Commission, 

All  concur. 


In  the  Matter  of  the  Application  of  the  Yhj^ob  of 
Saltaibe,  for  Approval  of  Its  Acquisition  of  a 
Source  of  Water  Supply  and  of  its  Financial  and 
Engineering  Plans  for  the  Construction  of  a  Water 
Supply  System 

Water  Supply  Application  No.  273 
(Water  Power  Commisnon,  Febmai7  9,  1922) 
Application  approved  sm  modUed. 

By  the  Commissiok. —  William  B.  Spencer,  acting 
on  behalf  and  in  the  name  of  the  board  of  trustees  of 
the  village  of  Saltaire,  of  which  board  he  is  the  presi- 
dei|t,  on  January  6,  1922,  made  application  to  the 
Water  Power  Commission  for  approval  of  the  project 
of  that  village  for  acquiring  a  source  of  water  supply 
and  a  water  supply  system  and  building  extensions 
and  making  improvements  to  said  system.  This  appli- 
cation was  filed  in  the  oflBce  of  the  Water  Power  Com- 
mission January  9,  1922. 

After  due  notice  published  in  the  Bayshore  Journal 
of  Bayshore,  the  hearing  on  this  application  was  held 
in  the  office  of  the  Conservation  Commission  in  the 
city  of  New  York  on  January  24,  1922,  at  10  o*clo(i 
in  the  forenoon.  At  this  hearing  the  Commission  con- 
sidered the  petition,  maps  and  plans  submitted,  ezam- 
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ined  witnesses  and  heard  argnments  for  the  project. 
The  petitioner  was  represented  by  William  B.  Spen- 
cer, village  president,  B.  C.  Van  Bokkelen,  village 
clerk,  and  by  Bonald  H.  Millard,  village  attorney. 
No  objections  were  filed  and  no  one  appeared  in 
opposition. 

The  village  of  Saltaire  proposes  to  purchase  the 
sonrce  of  water  supply  and  waterworks  system  now 
existing  and  operating  within  the  limits  of  said  village 
and  owned  by  the  Ocean  Side  Supply  Company.  It  pro- 
poses further  to  remodel  the  existing  pumping  station, 
rebuild  and  extend  the  present  distribution  system 
and  thereafter  to  operate  the  same  in  order  to  supply 
water  to  the  inhabitants  of  this  village  for  domestic 
and  pnblio  use  and  for  £re  protection.  The  smn  of 
$10,000  is  to  be  paid  for  the  system  and  $26,000  is  to 
be  expended  on  extensions  and  bettenoents. 

Water  is  to  be  obtained  from  the  driven  well  now 
in  use.  A  new  pumping  station  is  to  be  erected  near 
the  well,  in  which  the  existing  60-gallon-per-minute 
pomp  and  engine  are  to  be  installed,  together  with  a 
duplicate  pumping  set  of  the  same  capacity.  The 
existing  filter  is  to  be  retained  for  use  if  necessary. 
A  75,000-gallon  elevated  steel  tank  is  to  be  constructed 
near  the  pumping  station.  The  bottom  of  this  tank  will 
be  100  feet  above  the  surface  of  the  ground  at  the  well 
and  the  water  in  it  will  give  prewures  of  from  forty- 
three  to  sixty-six  pounds  per  square  inch  on  the  vil- 
lage piping.  A  comprehensive  distribution  piping 
system  is  to  be  installed,  in  which  the  existing  pipes 
will  be  incorporated.  It  will  consist  of  750  feet  of  six- 
inch  cast-iron  pipe,  8,990  feet  of  four-inch  cast-iron 
pipe,  7,470  feet  of  two-inch  galvanized  iron  pipe  and 
2,300  feet  of  one-inch  galvanized  iron  house  connec- 
tions. These  pipes  are  all  to  be  laid  on  the  surface  of 
the  ground  under  the  board  walks.  For  fire  protec- 
tion purposes  twenty-nine  fire  hydrants  are  to  be  pro- 
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vided.  The  whole  system  is  to  be  drained  in  the 
winter. 

After  due  stndy  of  the  petition  and  its  exhibits,  Qxe 
evidence  and  the  arguments  given  at  the  hearing,  it 
appears  as  follows : 

Saltaire  is  an  incorporated  village  in  Suffolk 
county,  situated  on  Fire  Island  Beach,  due  south  of 
Islip.  This  village  is  purely  a  summer  resort.  There 
are  peiiiaps  1,000  persons  resident  therein  during  the 
summer  and  bnt  five  or  six  during  the  winter.  It  has 
no  industries  and  no  large  buildings.  For  several 
months  in  the  year  it  is  entirely  inaccessible.  Accord- 
ing to  the  petition  this  village  has  a  bonded  indebted- 
ness of  $25,000,  none  of  which  was  incurred  for  water 
supply  purposes.  The  assessed  valuation  of  the  prop- 
erty within  the  village  is  $611,989.  According  to  the 
last  census  the  population  of  the  village  was  twelve, 
from  which  it  follows  that  the  census  enumeration  was 
not  made  during  the  vacation  season. 

Saltaire  was  originally  a  real  estate  development 
enterprise,  owned  by  the  Fire  Island  Beach  Develop- 
ment Company.  As  a  part  of  its  operations  in  this 
neighborhood  the  company  constructed  and  maintained 
the  public  works  ordinarily  cared  for  by  a  municipal- 
ity. Throogh  a  subsidiary  corporation,  the  Ocean 
Side  Supply  Company,  a  water  supply  system  was 
installed  and  also  a  small  acetylene  gas  distribution 
system.  When  the  majority  of  the  lots  were  sold,  the 
company  became  desirous  of  retiring  from  this  fields 
as  it  did  not  care  to  coutinac  to  act  solely  as  a  pur- 
veyor of  water  and  gas  as  a  street  maint^iance 
department  for  Saltaire.  Therefore,  in  1917,  this  dis- 
trict was  incorporated  into  a  village  and  the  various 
municipal  activities  are  gradually  being  taken  over 
by  the  board  of  trustees  thereof.  This  process  was 
delayed  by  the  war,  but  is  now  being  actively  pushed. 
The  board  walks  and  similar  utilities  have  already 
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been  acquired  and  it  is  now  desired  that  the  mnnic- 
ipality  ehall  take  owBerahip  of  the  water  and  gas 
works.  Arrangements  have  been  made  wherdiy  these 
two  plants  can  be  purchased  for  the  sum  of  $10,000. 

On  November  1, 1921,  the  board  of  tmstees  of  said 
village,  by  resolution,  submitted  to  the  voters  of  the 
village  a  proposition  to  acquire  the  water  and  gas  sys- 
tems and  enlarge  the  same  and,  to  pay  for  this  work,  to 
issue  bonds  in  the  amount  of  $36,000.  A  special  eleo 
tion  was  held  November  19,  1921,  and  the  proposition  - 
carried  without  dissenting  vote.  The  maKng  of  this 
application  to  the  Conservation  Commission  was 
authorized  by  resolution  of  the  board  of  trustees  of 
said  village,  adopted  at  a  meeting  held  November  25, 
1921. 

Water  at  present  is  obtained  from  a  six-inch  driven 
well  sunk  to  a  depth  of  four  hundred  feet  through  the 
weU-fcnown  Long  Island  days  and  gravels.  Water  is 
pumped  from  the  lowest  formation  pierced  by  the  well 
and  several  beds  of  clay  lie  between  this  formation 
and  the  surface.  This  well  has  an  artesian  flow  of 
about  thirty-two  gallons  per  minute  under  an  eight- 
foot  head  at  the  surface  of  the  ground.  Adjacent  to 
the  well  there  is  a  building  which  serves  as  a  pmnping 
station  and  which  also  houses  the  acetylene  gas  plant. 
In  this  station  is  one  four-inch  by  8ix-in<^  Oould 
triplex-plunger  pump,  bolted  to  a  six-horsepower  gas- 
oline engine.  This  pump  ordinarily  operates  at  the 
rate  of  sixty  gallons  per  minute.  After  leaving  the 
pump  the  water  passes  through  a  medianical  filter, 
four  feet  in  diameter  by  five  feet  five  inches  high,  with 
a  capadty  of  about  seventy  gallons  per  minnte,  and 
then  enters  the  distribution  system.  In  order  to  main- 
tain the  pressure  on  this  system,  a  pnemnatic  pres- 
sure tank,  six  feet  in  diameter  by  twenty-five  feet 
long,  has  been  installed  near  the  pumping  station.    A 
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distribntion  system,  consisting  of  galvanized  iron 
pipes  of  from  two  inches  to  one-half  inch  in  diameter, 
has  been  laid  ander  certain  of  the  board  walks  in  the 
village. 

The  existing  waterworks  system  does  not  cover  all 
the  streets  in  the  village  and  is  not  adequate  to  supply 
water  for  domestic  purposes  to  all  the  buildings 
therein.  Manifestly  it  should  be  extended  and  rein- 
forced. The  existing  system  makes  no  provision  for 
water  for  fire  fighting  purposes.  A  system  giving  a 
reasonable  amount  of  water  under  sufficient  pressures 
to  enable  fires  to  be  extinguished  is  urgently  needed  in 
this  village. 

The  well  now  in  use,  without  pumping,  has  a  yield 
of  about  32  gallons  per  minute,  or  46,000  gallons  per 
day.  The  present  summer  consumption  amounts  to 
about  21,600  gallons  per  day,  or  approximately  31 
gallons  per  capita  per  day.  Evidently  the  natural 
flow  of  the  well  is  more  than  sufficient  to  meet  the 
needs  of  the  people  of  this  village  and  the  yield  can 
be  increased  by  pumping. 

The  proposed  system  will  give  all  the  houses  now 
erected  in  the  village  an  adequate  amount  of  water  for 
domestic  purposes.  It  will  also  make  available  a  cer- 
tain amount  of  water  for  fire  protection  purposes. 
The  fire  protection  afforded  will  not  be  as  liberal  as  ia 
ordinarily  provided  for  a  village  of  this  size.  It  will, 
however,  greatly  better  existing  conditions,  and,  in 
view  of  the  limited  duration  of  the  season  daring 
which  this  village  is  inhabited,  it  would  seem  that  a 
larger  expenditure  for  fire  protection  might  not  be 
justified. 

Analyses  of  water  from  the  well  now  in  use  indicate 
that  it  is  soft  and  free  from  all  injurious  cheniicals, 
except  iron;  which  occasionally  is  found  in  quantities 
whicdi  may  cause  a  slight  taste  in  the  water.    If  the 
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well  is  heavily  pumped  tbere  is  a  alight  dcndinesa  in 
the  water,  caused  hy  colloidal  clay,  which  has  hereto- 
fore been  removed  by  filtration.  Additional  storage 
will  make  it  possible  to  rednee  the  rate  of  pvunping 
and  by  this  means  it  is  hoped  that  clay  tronbles  will 
be  avoided.  It  is  not  contemplated  at  present  to 
remove  the  iron;  but  this  can  be  done  if  future  devel- 
opments make  such  action  desirable  or  necessary. 
This  water  appears  to  be  remarkably  free  from  any 
oi^imismB  which  wonld  indicate  organic  pollution. 
The  lot  abont  the  well  is  to  be  fenced  and  trespassing 
thereon  forbidden.  With  due  care  to  prevent  the  pos- 
sibility of  surface  contamination  in  the  immediate 
vicinity  of  the  well,  the  water  pmnped  therefrom 
should  be  of  superior  sanitary  quality. 

The  plans  submitted  appear  to  provide  for  safe  and 
adequate  construction  of  the  work,  but  they  are  not 
quite  complete.  It  will  be  required  that  detailed  plans 
and  final  spedfications  for  the  elevated  water  tank 
be  suhmitted  to  this  Commission  and  approved  by, it 
before  this  tank  is  boilt. 

The  carrying  out  of  this  project  by  the  village  of 
Saltaire  will  have  no  effect  on  any  other  water  supply. 

The  legal  damages  which  may  be  caused  by  the 
execution  of  the  plans  of  the  village  do  not  appear  to 
be  such  as  to  require  any  special  consideration  or 
l^slative  enactment  in  order  that  they  may  be 
equitably  determined  and  paid. 

The  purchase  price  for  Ihe  existing  system  has  been 
agreed  upon  between  the  parties  and  appears  to  bo 
reasonable.  The  amount  available  for  extensions  and 
improvements  wiU  apparently  enable  this  project  to 
be  carried  out  completely. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  village  and  the  interests  of  other  municipal 
corporations,  civil  divisions  of  the  State  and  the 
18 
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inhabitants  thereof,  it  is  hereby  determined  to  be 
necessary  to  modify  this  application  as  submitted  and 
it  is  hereby  modified  to  provide  as  follows : 

1.  The  proposed  purchase  shall  be  consummated 
and  the  proposed  extensions  completed  within  two 
years  from  the  date  of  this  approval. 

2.  Detailed  plans  and  final  specifica  lions  for  the 
proposed  elevated  water  tank  shall  be  submitted  to 
this  Commission  for  its  approval  before  that  tank  Is 
constructed  and  the  tank  shall  be  constructed  only  in 
strict  accordance  with  plans  and  specifications  which 
have  been  so  submitted  and  approved. 

In  consideration  of  the  above,  and  subject  to  the 
modifications  heretofore  stated,  the  Commission, 
therefore,  finds  and  determines: 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  contami- 
nation and  for  the  proper  filtration  of  such  additional 
supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  mnnicipalitics  and  civil  divisions  of  the  State 
affected  thereby  and  to  the  inhabitants  thereof,  par- 
ticular consideration  being  given  to  their  present  and 
future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  moke  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Power  Commission  does 
hereby  approve  the  said  application  of  the  village  of 
Saltaire  as  thus  modified. 
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In  witness  whereof,  the  Water  Power  Oom- 
misfflon  has  caused  this  determination  and 
approval  to  be  signed  by  the  members 
thereof  and  has  caused  its  official  seal  to  he 
[u  s.]  affixed  hereto  and  has  filed  the  same  with 
all  maps,  plana,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  dty  of 
Albany  this  9th  day  of  Fcbmary,  1922. 

WaTBB  PoWBB   COMIOBSIOH 

A.  Macdonaii> 
Acting  Conservation  Commissioner. 
Charles  D.  Newtom 

Attorney-General 
By    Thob.  F.  Fbnnbll 

Deputy  Attorney-Ocneral 
Fbank  M.  Wiluaus 
State  Engineer  emd  Surveyor 
.A.  H.  Perkins 

Secretary  to  the  Commission 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Ellen 
A.  Cabb,  Dependent  Mother,  on  Acconnt  of  the 
Death  of  Ai^brt  A.  Cabr,  Deceased,  against  Donneb 
SrcxEL  Company,  Employer,  and  Zurich  Gbnebal 
AccmsNT  AND  LiABiLixr  Insdbancb  Co.,  Ltd.,  Insnr- 
ance  Carrier 

Death  Case  No.  891115 

(IndDBtrial  Board,  Jumsuy  22,  1922) 

Bnnii  —  loirared  vliali^  —  duth  from  trphoid  ferer — ftvard 
to  dtpaadent  mother. 

Deceased,  wbile  in  the  eoorse  of  his  employment,  aastained 
bni-ns  which,  together  with  the  treatment  administered,  m> 
towered  fail  vitality  end  reeiatin^  poww  that,  he  was  unable 
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to  rerist  infectioD  of  lypboid  ttmr  wbieh  leanlted  in  ha 
death.  Htld,  that  death  waa  th«  ^reet  remit  of  injariflB  nia- 
tained  in  employmoit. 

This  claim  came  on  for  hearing  before  the  State 
Induatrial  Board  at  its  office  at  Buffalo,  N.  T.,  on 
Decenfber  10,  1»19,  January  30,  1920,  April  9,  1920, 
September  18,  1920,  October  4,  1920,  October  5, 1920; 
and  at  New  York  city  on  April  12,  1921,  and  May  31, 
1921,  and  October  26,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laivs  of  1921  is  the  Buooessor  of  the 
State  Industrial  Commission,  in  this  case. 

Alfred  W.  Andrews,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

Bt  the  Board. — All  the  evidence  having  been  heard, 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact  and  award,  as  follows : 

On  July  14, 1919,  the  day  on  which  Albert  A.  Carr 
sustained  the  injuries  which  resulted  in  his  death  on 
October  8,  1919,  he  resided  at  205  O'Connell  avenue, 
Buffalo,  N.  Y.,  and  was  ^nployed  as  an  assistant  roller 
by  the  Donner  Steel  Company,  Inc.,  with  office  and 
principal  place  of  business  at  475  Abbott  road, 
Buffalo,  N.  Y.;  said  employer  being  engaged  in  the 
manufacture  of  steel  products. 

On  July  14, 1919,  while  the  said  Albert  A.  Carr  was 
engaged  in  the  regular  course  of  his  employment,  and 
while  working  at  the  plant  of  his  employer,  a  hot  bar 
failed  to  enter  the  guide  find  said  hot  bar  cobbled  and 
toppled  over  against  deceased  and  pinned  him  np 
against  the  roll  bousing,  whereupon  he  sustained 
injuries  to  his  back  and  both  forearms  in  the  nature 
of  second  and  third  degree  horns.    He  was  Imme- 
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diately  removed  to  the  hospital  where  he  was  treated 
for  his  injuries.  On  the  ninth  day  of  Ang:iis>t,  he  was 
pennitted  to  leave  the  hospital  for  a  walk  bat  on 
retaming  to  the  hospital  on  the  same  day,  he  had 
symptoms  which  might  be  indicative  of  typhoid  fever 
and  typhoid  fever  thereafterwards  did  develop. 
Decedent  died  from  the  same  on  October  8,  1919. 

On  or  about  August  13, 1919,  when  the  deceased  had 
symptoms,  which  led  the  doctors  to  diagnose  his  case 
as  that  of  typhoid  fever,  and  which  was  later  con- 
finned  as  such,  the  bums  which  the  deceased  received 
on  July  14,  1919,  had  not  entirely  hetiled,  and  there 
was  a  continuation  of  treatments  for  same. 

The  second  and  third  degree  boms  which  the 
deceased  received  on  July  14,  1919,  and  continuous 
treatment  for  the  same  so  debilitated  the  deceased 
and  80  lowered  the  vitality  and  resisting  power  of  the 
deceased,  that  he  was  deprived  of  that  degree  of 
resistance  necessary  to  resist  the  onslaught  and 
attack  of  the  infection  of  typhoid  fever,  which  did 
infect  him,  and  from  which  he  died  on  October  8,  1919, 
his  death  being  the  direct  result  of  the  injuries  which 
he  sustained  on  July  14,  1919. 

The  average  weekly  wage  of  Albert  A.  Carr  was  the 
amn  of  twenty-three  dollars  and  eight  cents. 

The  injuries  whidi  resulted  in  the  death  of  Albert 
A.  Carr  were  accidental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment. 

Albert  A.  Carr  left  him  surviving  no  wife  or  diild 
or  children  under  the  age  of  eighteen  years,  hut  left 
surviving  Ellen  A.  Carr,  aged  fifty-three  years, 
mother,  dependent  upon  him  at  the  time  he  sustained 
the  injuries,  which  resulted  in  his  death,  the  claimant 
herein. 

Award  of  compensation  is  hereby  made  against 
Bonner  Steel  Company,  employer  and  self-insurer, 
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and  Zuricli  General  Accident  and  Liability  Insurance 
Company,  insnrance  carrier,  to  EUen  A.  Carr,  depend- 
ent mother  of  Albert  A.  Carr,  deceased  employee, 
aged  fifty-three  years,  at  the  rate  of  $5.77  per  week, 
during  dependency.  Further  award  is  hereby  made 
to  EUoD  A.  Carr  in  the  sum  of  $100  on  account  of  the 
funeral  ^penses  of  Albert  A.  Carr,  deceased. 

Present  payment,  pursuant  to  said  award,  is  due 
and  payable  to  Ellen  A.  Carr,  in  the  sum  of  $369.28, 
covering  the  period  from  July  14,  1919,  to  October  5, 
1920.  Future  payments  pursuant  to  said  award,  are 
to  be  made  in  the  sum  of  $11.54  every  two  weeks 
beginning  on  October  5,  1920,  during  the  time  set 
forth  in  the  preceding  paragraph. 


In  the  Matter  of  the  Claim  for  Compensation  nnder 
the  "Workmen's  Compensation  Law  Made  by 
Michael  Paladino,  against  Cats  Conbtsuction 
CoMFAiTY,  Employer,  and  Ta&vsLBBS  Insubancb 
CoMPAMT,  Insurance  Carrier 

Case  No.  1061375 

(Industrial  Board,  February  1,  1922) 

Award  for  lou  of  naefnl  vision  of  rlsht  sjre. 

During  cliildhood  the  lenses  of  claimant'B  right  and  left  eyee 
were  removed,  leaving  him  with  five-tenths  vision  in  both  eyes. 
After  the  accident  and  injories  for  which  the  claim  was 
brought,  claimant  lost  the  oBetnl  vision  of  his  right  ejra. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  New  York  city,  N.Y.,on  December 
21, 1920,  January  26, 1921,  May  13, 1921,  May  20, 1921, 
and  December  2,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
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50  and  60  of  the  Laws  of  1921  la  the  successor  of  the 
State  Indtiatrial  Commiasion,  in  this  ease. 

Benjamin  C.  Loder,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  BoAiti). — ^All  the  evidence  having  been  heard 
and  doly  considered,  the  State  Indnstrial  Board 
makes  its  conclnsions  of  fact  and  award,  as  follows : 

On  November  12,  1920,  the  day  on  which  Michael 
Paladino  anstained  the  injuries  herein  referred  to,  he 
resided  at  153  Twenty-eighth  street,  Brooklyn,  N.  T., 
and  was  employed  as  a  concrete  laborer  by  Caye  Con- 
strnction  Co.,  Ina,  with  office  and  principal  place  of 
business  at  356  Fnlton  street,  Brooklyn,  N.  Y.;  said 
employer  being  engaged  in  the  construction  of 
buildings. 

On  November  12,  1920,  while  the  said  Michael 
Paladino  was  engaged  in  the  regular  course  of  his 
employment,  and  whUe  working  for  his  employer  at 
449-453  Fifth  avenne,  Brooklyn,  N,  Y.,  and  while  up 
on  a  horse  scaffold  thereat,  and  while  handling  planks 
thereon,  claimant  fell  to  the  concrete  floor  below, 
whereupon  he  sustained  injuries  in  the  nature  of  con- 
tusions of  the  back,  fracture  of  the  eleventh  rib,  left 
side,  and  contusions  of  the  scalp  at  or  about  the 
occipital  region. 

Prior  to  the  injuries  of  November  12,  1920,  and  in 
his  early  childhood,  claimant  suffered  from  a  congeni- 
tal cataract  in  both  his  right  and  left  eye,  and  during 
which  time  an  operation  was  performed,  and  as  a 
result  of  the  said  operation,  the  lens  of  the  rig^t  and 
left  eye  was  removed. 

Prior  to  the  injury  which  claimant  sustained  on 
November  12, 1920,  his  right  eye  did  not  bother  htm. 
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but  after  the  injury  of  November  12,  1920,  he  noticed 
that  the  sight  of  said  right  eye  was  failing.  Since 
upon  examination,  claimant  had  five-tenths  vision  in 
the  left  eye,  and  since  the  condition  of  the  left  eye  was 
the  same  as  that  of  the  right  eye,  namely,  an  a^^iakio 
eye,  it  is  presumed  that  prior  to  the  injury  of  Novem- 
ber 12,  1920,  claimant  had  as  much  vision  in  the  right 
eye  as  in  the  left  eye.  After  the  injuries  of  November 
12,  1920,  one-tenth  normal  vision  remained  in  the 
right  eye. 

The  injuries  which  claimant  sustained  on  November 
12,  19^,  caused  hemorrhages  into  Uie  vitreous  of  the 
T^ht  eye,  which  in  turn  resulted  In  floating  opacities, 
which  are  now  present  in  the  said  right  eye,  and  on 
account  of  which,  daimant  has  sustained  the  loss  of 
useful  vision  of  said  right  eye;  the  loss  of  useful  vision 
being  the  direct  result  of  the  injuries  which  claimant 
sustained  on  November  12,  1920. 

The  average  weekly  wage  of  Michael  Paladino  was 
the  smn  of  thirty-seven  dollars  and  fifty  cents. 

The  injuries  sustained  by  Michael  Paladino  were 
accidental  injuries,  and  arose  out  of  and  in  the  course 
of  his  employment. 

Award  of  compensation  is  hereby  made  against 
Caye  Construction  Co.,  Inc.,  employer,  and  Travelers 
Insurance  Company,  insurance  carrier,  to  Michael 
Paladino,  Injured  employee,  for  a  period  of  128  weeks 
at  the  rate  of  twenty  dollars  per  week,  for  the  loss  of 
useful  vision  of  the  right  eye. 
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In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  Made  by  Tessm 
BiKjKEB,  Dne  Her  Hnsband,  Fbbd  Becker,  at  the 
Time  of  His  Death,  against  Ca^et  Pkntinq  Com- 
pact, Employer,  and  Olobb  Indbmniit  Company, 
insurance  carrier 

Case  No.  1914114 

(IndoBtrial  Board,  February  2,  1922) 

'B'f<«f»r  pnlmoiuuT  tabarcnloila  ezacalntod  hj  nnnmul  rtr^ 
and  azflrtlon — vnai  nutde. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  its  ofiSce,  124  East  Twenty-eighth 
street,  New  York  dty,  N.  T.,  on  August  4,  1920,  Sep- 
tember 14, 1920,  November  9, 1920,  November  16, 1920, 
December  14,  1920,  Mansh  23,  1921,  and  October  18, 
1921. 

The  State  Industrial  Board  by  virtue  of  chapters  50 
and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Robert  M.  McCormick,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Boahd. — ^AIl  the  evidence  having  been  heard 
and  duly  considered  the  State  Industrial  Board  makes 
its  conclusions  of  fact,  award  and  decision,  as  follows : 

On  June  23, 1920,  the  day  on  which  Fred  Becker  sus- 
tained the  injuries  herein  complained  of,  he  resided  at 
417  Spring  street,  "West  Hoboken,  N.  J.,  and  was 
onployed  as  a  sheet  straightener  by  Carey  Printing 
Company,  with  ofBce  and  principal  place  of  business 
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at  Thirty-sixth  street  and  Tenth  avenue,  New  York 
city,  N.  Y. ;  said  employer  being  engaged  in  the  boEiiness 
of  printing. 

On  Jnne  23,  1920,  the  day  on  which  Fred  Becker 
was  engaged  in  the  regular  course  of  his  employment, 
aod  while  pushing  a  load  of  paper  webbing  a  ton  and 
a  half,  by  placing  his  bade  against  the  load  of  paper, 
and  his  heels  against  a  press,  at  the  plant  of  his 
employer,  he  was  subjected  to  such  unusual  exertion 
and  strain,  as  to  produce  immediately  a  hemorrhage 
from  the  lungs. 

Prior  to  the  strain  and  injuries  which  claimant  sus- 
tained on  June  23,  1920,  he  suffered  from  pulmonary 
tabercalosis,  but  the  lung  tissue  had  not  broken 
down.  Fred  Becker  had  never  before  June  23,  1920, 
had  a  hemorrhage,  and  had  never  been  disabled  before 
June  23, 1920,  because  of  any  condition  of  tabercalosis, 
and  had  been  doing,  prior  to  June  23,  1920,  his 
ordinary  work  steadily. 

The  unusual  stridn  and  exertion  which  Fred  Becker 
sustained  on  June  23,  1920,  by  his  unduly  exerting 
himself  when,  with  his  back  to  a  load  of  paper  and  hia 
feet  against  a  press,  at  the  plant  of  his  employer,  he 
tried  to  move  said  load  of  paper,  so  exacerbated  his 
existing  state  of  pulmonary  tuberculosis  as  to  be  a 
contributing  factor  to  the  first  hemorrhage,  and  subse- 
quent ones,  as  well  as  a  contributing  factor  to  the 
rapid  progress  of  the  tuberculosis  and  the  complica- 
tions thereaf terwards  following ;  the  hemorrhages  and 
rapid  progress  of  tuberculosis  with  its  ensuing  com- 
plications being  the  direct  result  of  the  injuries,  which 
Fred  Becker  sustained  on  June  23,  1920,  and  on 
account  of  which  injuries,  he  was  disabled  from  June 
24,  1920,  to  November  1,  1920,  and  from  November 
29,  1920,  to  December  15,  1920,  on  which  date  his 
disability  ceased. 
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Hearings  having  been  held  on  thie  claim,  and  after 
the  award  was  made,  Fred  Becker  died. 

The  average  weekly  wage  of  Fred  Becker  was  the 
snm  of  forty  dollars  and  twenty-five  cents. 

The  injuries  sustained  hy  Fred  Becker  were  acci- 
dental injuries  and  arose  out  of  and  in  the  courae  of 
his  employment. 

Fred  Becker  left  him  surviving  Teasie  Becker, 
widow,  the  claimant  herein. 

Award  of  compensation  is  hereby  made  against 
Carey  Printing  Company,  employer,  and  Globe 
Indemnity  Company,  insurance  carrier,  to  Tessie 
Becker,  widow  of  Fred  Becker,  for  the  period  cover- 
ing June  24, 1920,  to  November  1, 1920,  and  November 
29,  1920,  to  December  15,  1920,  twenty  and  two-thirds 
weeia  at  the  rate  of  $20  per  week,  amounting  to 
$413.33,  and  case  is  hereby  closed. 

Tessie  Becker,  widow  of  Fred  "Becker,  is  entitled  to 
fbe  award  made  to  Fred  Becker  during  his  lifetime,  as 
provided  by  section  15  of  the  Workmen's  Compensa- 
tion Law. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  "Workmen's  Compensation  Law,  Made  by  Euza.- 
BBTH  Sabo,  Widow  of  Mike  Sabo,  on  Behalf  of  Her- 
self and  Minor  Children  on  Account  of  the  Death  of 
MiEB  Sabo,  against  Babnet  Leather  Compant, 
Employer,  and  TTtioa  Mtttual  Insubanoe  Compakt, 
liiBurance  Carrier 

Claim  No.  692354 

(Industrial  Board,  Febraar;  8,  1^2) 

Swtli  TMnltinf  from  InfBctlon  of  poison  contained  1b  dyo— • 
aTwd  to  wldoT  utd  minor  cbfldnn. 
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This  daim  came  on  for  hearing  before  the  State 
Industrial  CommiBsion  at  Utioa,  N.  T.,  on  February 
19, 1920 ;  March  4, 1920 ;  April  14, 1920 ;  Jane  10, 1920 ; 
July  7,  1920;  September  16,  1920;  February  3,  1921; 
Mardi  3, 1921;  and  b^ore  ike  State  Industrial  Board 
June  22, 1921. 

Hart  &  Senior,  for  employer  and  insurance  carrier. 

Bobert  F.  Livingston,  for  daimant. 

By  the  Boaed. — ^All  the  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and  duly 
considered,  the  State  Industrial  Board  makes  its  con- 
clusions of  fact,  award  and  decision,  as  follows : 

On  October  8, 1919,  the  day  when  Mike  Sabo  received 
the  injuries  hereinafter  described,  which  resulted  in 
his  death  on  September  23, 1920,  he  resided  at  56  West 
Main  street,  Little  Falls,  N.  Y.,  and  was  employed  by 
Bamet  Leather  Company,  engaged  in  the  business  of 
manufacturing  leather,  with  a  plant  and  place  of  busi- 
ness located  at  Little  Falls,  N.  Y. 

For  about  twelve  years  prior  to  October  8,  1919, 
Mike  Sabo  was  employed  as  a  dye-mixer,  and,  daring 
that  period,  he  mixed  and  handled  dyes.  On  October 
8,  1919,  he  was  working  for  his  employer,  at  his 
employer's  plant,  and  while  engaged  in  the  regular 
course  of  his  employment,  he  opened  a  keg  containing 
a  dye  in  powder  form,  commercially  known  as  methy- 
lene blue,  and,  while  doing  this  work,  a  quantity  of  the 
powder  suddenly  flew  up  and  came  into  contact  with 
his  hands  and  face.  At  the  time  that  the  said  powder 
fiew  upon  his  hands,  cracks,  that  had  existed  in  the  akin 
of  his  hands,  had  opened  while  he  was  working  on  said 
keg  that  day,  and  blood  exuded  from  the  said  cracks, 
and  the  dye-powder  entered  into  the  said  cracks  and 
passed  into  the  circulatory  system  of  his  body.    The 
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said  methylene  bine  dye  that  entered  into  tiie  cracks 
in  Mb  skin  contained  an  irritating  poison,  and,  because 
of  the  entry  of  the  poison  into  his  circulatory  system 
through  the  said  cracks,  dermatitis  natnrally  and 
unavoidably  followed,  and  as  a  result  he  was  disabled 
from  October  8,  1919,  to  September  23,  1920.  The 
dermatitis  that  was  cansed  by  the  said  poison  became 
general,  and  as  a  result,  the  functions  of  the  skin  were 
impaired,  which  overtaxed  his  heart  and  his  kidneys, 
and,  as  a  result,  he  died  September  23,  1920.  The 
injury  that  he  received  on  October  8,  1919,  hereinbe- 
fore described,  was  the  proximate  cause  of  his  death 
on  September  23,  1920. 

The  injury  tiiat  resulted  in  the  death  of  Mike  Sabo 
was  an  accidental  injury,  and  arose  out  of  and  during 
the  course  of  his  employment.  i 

The  average  weekly  wage  of  Mike  Sabo  was  the  sum 
of  twenty-sevMi  dollars  and  eleven  cents. 

Written  notice  of  injury  was  not  given  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  CompeiiBation  Law,  but  neither  the 
employer  nor  the  insurance  carrier  was  prejudiced  by 
reason  of  the  failure  to  give  written  notice  of  injury, 
because  Mike  Sabo  gave  verbal  notice  of  injury  to 
Maurice  White,  assistant  superintendent  in  the  plant 
of  his  employer,  who  had  chaise  of  the  workroom  in 
which  the  said  accident  occurred  the  same  day. 

Due  written  notice  of  death  was  given  to  the  em- 
ployer within  the  time  prescribed  by  section  18  of  the 
Workmen's  Compensation  Law. 

Mike  Sabo  left  him  surviving,  Elizabeth  Sabo, 
widow,  aged  forty-four  years ;  Elizabeth  Sabo,  daugh- 
ter, aged  ten  years;  and  Margaret  Sabo,  daughter, 
aged  sis  years,  the  claimants  herein. 

On  September  23,  1920,  the  State  Industrial  Com- 
mission made  an  award  for  compensation  to  Mike  Sabo 
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against  Bamet  Leather  Comi>any,  anployer,  and  Utioa 
Mntnal  Insurance  Company,  insurance  carrier,  for  dis- 
ability for  forty-nine  and  one-sixth  weeks,  at  the  rate 
of  $15  per  week,  covering  the  period  from  October  8, 
1919,  to  September  16,  1920,  amounting  to  tiie  total  of 
$737.50;  and  the  case  was  continued,  which  said  award 
was  due  and  payable  to  Mike  Sabo,  at  the  time  of  his 
death. 

Award  of  compensation  is  hereby  made  against  Bar- 
net  Leather  Company,  employer,  and  Utica  Mutual 
Insurance  Company,  insurance  carrier,  to  Elizabeth 
Sabo,  widow  of  Mike  Sabo,  deceased,  for  compensa- 
tion awarded  to  Mike  Sabo  by  the  ^tate  InduTtrial 
Commission  on  September  23, 1^0,  for  forty-nine  and 
one-sixth  weeks,  at  the  rate  of  $15  per  week,  covering 
the  period  from  October  8, 1919,  to  September  16, 1920, 
amounting  to  the  total  of  $737.50. 

Award  of  compensation  is  hereby  made  against  Bar- 
net  Leather  Company,  employer,  and  Utica  Mutual 
Insurance  Company,  insurance  carrier,  to  Elizabeth 
Sabo,  widow  of  Mike  Sabo,  aged  forty-four  years,  at 
the  rate  of  $8,133  weekly  during  widowhood,  with  two 
years'  compensation  in  one  lump  sum  upon  remar- 
riage; and  to  Elizabeth  Sabo,  daughter,  aged  ten 
years;  and  to  Margaret  Sabo,  daughter,  aged  six 
years,  at  the  rate  of  $2,711  weekly,  until  each  shall 
arrive  at  the  age  of  eighteen  years;  and  to  Elizabeth 
Sabo,  widow,  in  the  sum  of  $100  on  account  of  the 
funeral  expenses  of  Mike  Sabo,  deceased. 

The  failure  to  give  written  notice  of  injury  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  Compensation  Law  is  hereby  excused, 
on  the  ground  that  neither  the  employer  nor  the  insur- 
ance carrier  was  prejudiced  by  the  failure  to  give 
written  notice  of  injury,  because  Mike  Sabo  gave  ver- 
bal notice  of  injury  to  Maurice  White,  assistant  super- 
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intendent  in  the  plant  of  his  employer,  who  had  charge 
of  the  workroom  in  wliich  the  said  accident  occurred, 
the  same  day. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  Made  by  Euza- 
BBTH  C.  Jones,  Widow,  on  Behalf  of  Herself  and 
Infant  Child  on  Acconnt  of  the  Death  of  Robebt 
JoH«e,  Deceased,  against  Eastman  Kodak  Compant, 
Employer  and  Self -insurer 

Death  Case  No.  793463 

(Indnstrul  Board,  FebrnuT  8,  1&22) 

Prerlooaljr  szUUnf  hMit  dlsoaie  uUntod  hy  lajonr  ud  rwnlfc- 
lug  In  dMth  —  Award  suda  to  vldow  and  minor  child. 

This  claim  came  on  for  hearing  before  the  StatS' 
Indnstrial  Board  at  Bochester,  K.  Y.,  on  March  23, 
1920;  April  20,  1920;  April  27,  1920;  May  18,  1920; 
June  1,  1920;  June  15,  1920;  June  29,  1920;  July  13, 
1920  J  Jnly  27,  1920;  September  21,  1920;  October  8, 
1920;  November  24,  1920;  January  7,  1921;  February 
9, 1921;  February  10, 1921;  February  19, 1921;  March 
3, 1921;  October  32, 1921. 

The  State  Industrial  Board  by  virtue  of  chapters  50 
and  60  of  the  Laws  of  1921  is  the  sacceasor  to  the  State 
Industrial  Commission  in  this  case. 

Hubbell,  Taylor,  Goodwin  ft  Moser,  for  employer 

and  self -insurer. 

Arthur  Butcher,  for  claimant. 

Bt  thb  Board. — ^AU  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board  makes 
its  condusions  of  fact,  award  and  decision,  as  follows : 
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On  July  21,  1919,  the  day  on  which  Robert  Joned 
snatoined  tite  Injuries  which  resulted  in  his  death  on 
February  29,  1920,  he  reaided  at  166  Pulhnau  avenue, 
Rochester,  N.  Y.,  and  was  employed  as  a  laborer  by 
Eastman  Kodak  Company,  with  office  and  principal 
place  of  business  at  343  State  street,  Rochester,  N.  T. ; 
said  employer  being  engaged  in  the  business  of  the 
manufacture  of  photographic  materials  and  supplies. 

On  Jnly  21,  1919,  while  the  said  Robert  Jones  was 
engaged  in  the  regular  course  of  his  employm^it,  and 
while  working  for  his  employer  at  hia  employer's 
plant,  and  while  moving  an  airhoist  thereat  onto  a 
track  from  one  machine  to  another,  the  said  hoist  ran 
off  from  the  end  of  the  tra<^,  whereupon  it  fell  and 
struck  Robert  Jones,  the  deceased,  a  glancing  blow  on 
the  right  shonlder,  and  then  fell  upon  -the  instep  of  his 
right  foot,  whereupon  the  deceased  sustained  injuries 
in  the  nature  of  multiple  crushing  compound  fractures 
of  the  right  foot,  as  well  as  lacerations  of  the  same. 
The  wound  of  said  foot  subsequently  became  infected. 

Prior  to  the  injury  which  Robert  Jones  sustained  on 
Jnly  21,  1919,  he  had  an  existing  heart  disease  of  the 
myocardial  degenerative  type,  but  which  was  suffi- 
ciently compensated  by  the  remaining  healthy  cardiac 
musde,  so  that  the  deceased  was  able  to  continue  his 
vocation  up  to  the  date  of  the  injury. 

The  deceased  did  not  suffer  from  any  subjective 
symptoms  prior  to  the  injury  which  he  sustained  on 
July  21,  1919. 

The  injuries  which  Robert  Jones  sustained  on  July 
21,  1919,  with  subsequent  infection  of  the  wounds,  so 
lowered  his  vitality  and  so  activated  and  exacerbated 
his  previously  existing  heart  disease  as  to  cause  a 
decompensation  of  such  condition  of  his  heart,  with 
resultant  complications,  as  to  cause  a  complete  de- 
compensation, which  resulted  in  his  death  from  myo- 
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carditiB  on  February  29,  1920;  his  death  being  the 
direct  resnlt  of  the  injaries  whidL  he  sustained  on  Jnly 
21, 1919. 

The  injuries  which  resulted  in  the  death  of  Bobert 
Jones  were  accidental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment. 
'  The  average  weekly  wage  of  Bobert  Jones  was  the 
Bum  of  twenty-seven  dollars  and  eighty-eight  cents. 

Award  of  compensation  is  hereby  made  against 
Eaetman  Kodak  Company,  employer  and  self-insurer, 
to  the  widow  and  infant  of  Bobert  Jones,  deceased 
employee,  as  follows :  To  Elizabetli  C.  Jones,  widow, 
aged  thirty-five  years,  at  the  rate  of  $6,924  weekly, 
(inring  widowhood,  with  two  years'  compensation  in 
one  snm  upon  remarriage;  and  to  Charles  T.  Jones, 
son,  aged  eight  years,  at  the  rate  of  $2,308  per  week, 
ontil  he  shall  arrive  at  the  age  of  eighteen  years ;  and 
tame  payable  to  Elizabeth  Jones,  widow,  for  his  use 
and  benefit. 

Disability  folder  No.  790109,  B,  is  to  be  made  part 
of  the  record  on  appeal  herein. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  Made  by  Law- 
BBNCB  L.  BoBB&is,  against  J&hes  F.  Nswcoub  & 
CoHPANT,  Inc.,  Employer,  and  Employers'  Liability 
Assurance  Cobpobation,  Ltd.,  Insurance  Carrier 

Case  No.  1063107 

(Indnstrial  Board,  Febraarr  8,  1922) 

OUfmaot,  k  taleanui,  wbU*  utratwd  In  Mb  flmployer'a  lnulnoss 
ud  while  TClUng  on  Will  stnet  In  New  York  city,  was 
iBjnred  by  u  tzplodoa  commonly  called  ' '  Wall  Street  £x- 
plodon  " — award  mad*. 
14 
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Thia  daim  came  on  for  hearing  before  the  State 
Industrial  Board  on  June  28, 1921;  September  7,  1921, 
and  December  5,  1921. 

Bertrand  L.  Pettigrew,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Boabd. — ^All  tbe  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and  duly 
considered,  the  State  Industrial  Board  makes  its  con- 
duflions  of  fact  and  award  as  follows : 

On  September  16,  1920,  the  day  when  Lawrence  L. 
Roberts  received  the  injuries  hereinafter  described,  he 
resided  at  234  Fort  Washington  avenue,  borough  of 
Manhattan,  city  and  State  of  New  York,  and  was  em- 
ployed by  James  F.  Newcomb  &  Company,  Inc., 
engaged  in  the  business  of  printing,  with  a  plant  and 
place  of  business  located  at  441  Pearl  street,  borough 
of  Manhattan,  city  and  State  of  New  York.  Lawrence 
L.  Roberts  was  employed  as  an  outside  salesman  by 
his  employer. 

On  September  16,  1920,  Lawrence  L.  Roberts  was 
working  for  his  employer,  at  his  employer's  plant  from 
9  A.  M.  until  10  A.  M.,  during  which  time  his  employer 
instructed  him  to  make  a  deposit  of  cash  and  checks 
in  the  Metropolitan  Trust  Company,  located  at  60  Wall 
street,  borough  of  Manhattan,  city  and  State  of  New 
York,  which  he  promised  to  do,  and  left  the  said  plant 
with  his  employer's  check-book  and  cheeks  and  cash 
for  deposit.  He  left  the  said  plant  about  10  a.  m.,  and 
proceeded  to  the  General  Motors  Company  at  Fifty- 
seventh  street  and  Broadway,  New  York  city,  N.  Y., 
to  transact  business  for  his  employer,  and  left  that 
establishment  at  11:30  a.  m.,  for  the  purpose  of  pro- 
ceeding to  the  Metropolitan  Trust  Company,  60  Wall 
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street,  New  York  dty,  to  deposit  the  oasli  and  checks 
for  Ms  employer.  He  made  the  said  deposit  with  the 
said  trust  company,  and  left  that  establishmeitt  at 
about  12  noon,  and  proceeded  to  go  to  the  Bankers* 
Trust  Company,  located  at  16  Wall  street.  New  York 
city,  N.  Y.,  for  the  purpose  of  soliciting  business  for 
his  employer.  It  was  customary  for  him  to  visit  the 
said  Bankers*  Trust  Company,  once  each  day,  for  the 
purpose  of  transacting  business  for  his  employer.  The 
said  Metropolitan  Trust  Company  and  the  said  Bank- 
ers Trust  Company  are  each  on  the  north  side  of  Wall 
street,  and,  after  he  had  left  the  Metropolitan  Trust 
Company,  he  crossed  WaU  street  to  the  south  side 
thereof,  for  the  purpose  of  walking  on  the  shady  side 
of  the  street,  and  while  he  was  proceeding  along  the 
south  side  of  Wall  street,  traveling  westerly  toward 
the  Bankers  Trust  Company,  and  when  he  arrived  at 
about  37  Wall  street,  New  York  city,  N.  Y.,  a  serious 
explosion  occurred  in  the  street  in  tiie  vicinity  of 
Broad  and  Wall  streets,  and,  as  a  result,  his  right  leg 
was  seriously  fractured,  and,  as  a  result  of  the  injuries 
that  he  received,  he  was  disabled  from  September  16, 
1920,  to  September  7,  1921,  and  on  that  day  he  was 
still  disabled.  During  said  period  the  employer  herein 
advanced  to  Lawrence  L.  Boberts  the  sum  of  eighty 
dollars  per  week. 

The  explosion  heretofore  referred  to  is  commonly 
called  "  WaU  Street  Explosion,"  and  was  one  of  the 
most  serious  explosions  that  ever  occurred  in  the 
streets  of  New  York  dty,  N.  Y.,  as  a  great  number  of 
people  were  kiUed,  and  many  were  seriously  injured. 
Lawrence  L.  Roberts  was  near  37  Wall  street,  New 
York  city,  N.  Y.,  at  the  time  that  he  received  his  in- 
juries, because  of  his  employment,  in  the  discharge  of 
his  duty  to  his  employer. 

The  injuries  received  by  Lawrence  L.  Boberts  were 
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accidental  injuries,  and  arose  ont  of  and  daring  the 
course  of  his  employment. 

The  average  weekly  wage  of  Lawrence  L.  Boberts 
was  the  sum  of  $100. 

Award  of  compensation  is  hereby  made  against 
James  F.  Newcomb  .&  Company,  Inc.,  employer,  and 
the  Employers'  Liability  Assurance  Corporation,  Ltd., 
insurance  carrier,  to  Lawrence  L.  Boberts,  injured  em- 
ployee, for  51  weeks,  at  the  rate  of  $20  per  week, 
covering  the  period  from  September  16, 1920,  to  Sep- 
tember 7,  1921,  amounting  to  the  total  of  $1,020,  and 
this  claim  is  here>by  continued  for  further  hearing. 
Lawrence  L.  Boberts  is  hereby  directed  to  reimburse 
his  employer  in  the  sum  of  $1,020,  the  amount  of  com- 
pensation advanced  to  him  by  his  employer  during  the 
period  heretofore  mentioned. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  Made  by  Anna. 
Db  Gabtano,  Widow  of  Viitobnzo  Db  Qabtako,  on 
Behalf  of  Herself  and  Infant  Son  for  the  Deatii  of 
ViHCENzo  De  Gabtano,  against  Mbbritt  &  Chapman 
Dbbbice  and  Wbkoeinq  Cohpant,  Employer,  and 
New  Ambtebdam  Casualtt  Company,  Insurance 
Carrier 

Case  No.  2110453 

(IndoBtrial  Boud,  F^rnuy  8,  1922) 

Award  to  widow  and  minor  son  for  dmtli  of  employM  a&cacod 
u  diver  In  Harlem  river. 

WLile  deceased  was  eng^ed  in  the  n^ar  eourse  of  his 
employment  and  while  workii^  nnder  water  in  a  diver's  soit 
assisting  in  laying  a  snbaqneoiiB  cable  on  the  bottom  of  tha 
Harlem  river  near  One  Hundred  and  Thirty-fifth  street,  New 
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YoA  «tty,  the  air  which  waa  bun^  mpplied  daeeased  throni^ 
a  tube  was  cat  off  canamg  immediate  stnmgnlatioii  and  death. 
Held,  that  deceased  was  not  eogi^ed  in  a  maritime  contract 
nor  was  he  performing  a  maritime  Berrioe  for  hie  employer. 

This  claim  came  on  for  hearing  before  the  State 
Indnatrial  Board  on  October  18, 1921,  and  January.  4, 
1922. 

Frederick  Hellor,  for  employer  and  insarance 
earrier. 

Claimant  in  person. 

By  the  Boabd. — ^All  the  evidence  sabmitted  before 
the  State  Industrial  Board  having  been  heard  and  duly 
considered,  the  State  Indaatrial  Board  makes  its  con- 
clnBions  of  fact  and  award  as  follows : 

On  August  29,  1921,  the  day  when  Vincenzo  Be 
Qaetano  received  the  injuries  which  resulted  in  his 
death  the  same  day,  he  resided  at  33  Crosby  street, 
borough  of  Manhattan,  city  and  State  of  New  York, 
and  was  employed  by  Merritt  &  Chapman  Benick  and 
Wreiddng  Company,  engaged  in  the  business  of  marine 
wrecking  and  salvage,  and  also  subaqueous  work. 

On  Angnst  29, 1921,  Vincenzo  Be  Qaetano  was  work- 
ing for  Mb  employer  as  a  diver,  and  while  ei^aged  in 
the  regular  course  of  his  employment,  assisting  in  lay- 
ing a  subaqneons  electric  cable  in  the  Harlem  river, 
near  One  Hundred  and  Thirty-fifth  street,  New  York 
city,  N.  Y.,  and  while,  in  a  diver's  suit,  workii^  on  the 
bottom  of  the  said  river,  under  water,  the  air  which 
was  being  supplied  through  a  tube,  which  was  con- 
nected with  the  said  diver's  suit,  was  cut  off,  which 
caused  his  immediate  strangulation  and  death.  At  the 
time  that  Vincenzo  Be  Gaetano  received  the  injuries, 
which  resulted  in  his  death,  be  was  not  engaged  in  the 
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performance  of  a  maritime  contract,  nor  was  he  per- 
fonning  a  maritime  service  for  his  employer. 

The  injuries  which  resulted  in  the  deaUi  of  Vincenzo 
De  Gaetano  were  accidental  injuries,  and  arose  out  of 
and  during  the  course  of  his  employment. 

The  average  weekly  wage  of  Vincenzo  De  Gaetano 
waa  the  sum  of  twenty-eight  dollars  and  eighty-five 
cents. 

Vincenzo  De  Gaetano  left  him  surviving  Anna  De 
Gaetano,  widow,  aged  twenty-four  years,  and  Joseph 
De  Gaetano,  son,  aged  one  year. 

Award  of  compensation  is  hereby  made  against  Mer- 
ritt  &  Chapman  DerriiA  and  "Wrecking  Company,  em- 
ployer, and  New  Amsterdam  Casualty  Company, 
insurance  carrier,  to  Anna  De  Gaetano,  widow,  aged 
twenty-four  years,  at  the  rate  of  $8,655  weekly  during 
widowhood,  with  two  years'  compensation  in  one  lump 
sum  Qpon  remarriage;  and  to  Joseph  De  Gaetano, 
son,  aged  one  year,  at  the  rate  of  $2,885  weekly  until  he 
shall  arrive  at  the  age  of  eighteen  years ;  anA  to  Anna 
De  Gaetano,  widow,  in  ttte  sum  of  $100,  on  account  of 
the  funeral  expenses  of  Vincenzo  De  Gaetano, 
deceased. 

Present  payment  pursuant  to  the  terms  of  said 
award  is  due  and  payable  in  the  amount  of  $230.80, 
covering  the  period  from  August  29, 1921,  to  January 
16,  1922.  Future  payments  pursuant  to  the  terms  of 
said  award  are  due  and  payable  every  two  weeks,  in 
the  sum  of  $23.08,  during  the  period  heretofore 
mentioned. 
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In  the  Matter  of  the  Petition  of  Lbvebbtt  S.  Mims  as 
Beceiver  of  Thk  Westchesteb  Stbebi  Bailboad 
Compact,  under  Subdivision  1,  Section  40,  Publio 
Service  Commissiona  Law,  and  Section  181,  Bail- 
road  Law,  for  Permission  to  Increase  Passenger 
Fares;  tinder  Section  29,  Public  Service  Commis- 
BioDs  Law,  for  Permission  to  Put  in  New  Tariff  on 
Short  Notice;  under  Section  53,  Publio  Service 
Commissions  Law,  for  Permission  to  Exercise  Fare 
Bights  under  Amendments  to  Municipal  Franchises 
Case  No.  7547 

In  the  Matter  of  the  Joint  Petition  of  Thb  Webt- 
CHBSTEB  Street  Bailboad  Comfaky  and  Lbvebbtt  S. 
MiLLEB  as  Beceiver  of  The  Wbbtchesteb  Stbeet 
Bailboad  CoifpAirv,  under  Section  184,  Bailroad 
Law,  for  Approval  of  a  Declaration  of  Abandon- 
ment of  Portions  of  the  Constructed  Boute  of  Said 
Company's  Bailroad,  also  with  Respect  to  Fares 

Case  No.  7792 
la  the  Matter  of  the  Petition  (or  Complaint)  of  Lbveb- 
btt S.  Milleb  as  Beceiver  of  The  Westchesteb 
Street  Bailboad  Company,  under  Subdivision  1, 
Section  40,  Public  Service  Commissions  Law,  and 
Section  181,  Railroad  Law,  for  Permission  to  In- 
crease Passenger  Fares;  under  Section  29,  Public 
Service  Commissions  Law,  for  Permission  to  Put  in 
New  Tariff  on  Short  Notice;  under  Section  53,  Pub- 
lio Service  Commissions  Law,  for  Permission  to 
Exercise  Fare  Bights  under  Amendments  to  Munio- 
ipal  Franchises 

(Petition  filed  Feb.  24,  1921) 

Case  No.  8107 

(Public  Service  CommiBBioii,  U&rah  2,  1922) 
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Street  nOvaTi  —  nhewliic  of  pttttloB  -with.  nfpKt  to  fuM— 

uneiiiUd  ordar. 

Eugene  F.  McKinley  and  Graham,  MoMahon,  Baell 
&  Knox  (by  Mr.  Btiell),  for  the  petitionerB. 

E.  B.  Eckley,  for  the  village  of  Mamaronecb. 

J.  H.  Ebbbt  (Ralph  A.  Oambel,  of  counsel),  for  the 
town  of  Mamaroneck. 

William  B.  Condit,  corporation  oonnsel,  for  the  city 
of  White  Plains. 

Bt  thb  Commission. —  The  Commission  having  on 
the  Ist  day  of  June,  1921,  granted  a  rehearing  in  these 
^  cases  with  respect  to  the  order  made  therein  April  7, 
1921  (25  St.  Dept  Rep.  518),  by  the  Pubic  Service 
Commission,  Second  District,  and  said  rehearing  hav* 
ing  come  on  before  the  Commission,  Hon.  Oliver  C. 
Semple  presiding,  on  the  14th  day  of  June,  1921,  and 
on  subsequent  days  by  adjourninent  and  the  same  hav- 
ing been  submitted  for  decision,  after  the  hearing  of 
testimony  and  examination  of  exhibits  and  the  argu- 
ments of  counsel  and  briefs  filed,  on  the  6th  day  of 
February,  1922,  now  therefore,  it  is 

Ordered,  That  the  Public  Service  Commission 
hereby  determines  under  snhdivision  1,  section  49,  of 
the  Public  Service  Commission  Law  that  the  reason- 
able maximum  fares  which  may  be  charged  to 
passengers  for  transportation  by  Leverett  S.  Miller,  as 
receiver  of  the  Westchester  Street  Railroad  Company, 
on  cars  of  said  company,  operated  by  said  receiver, 
shall  be  as  hereinafter  named,  and  such  fares  herein- 
after named  are  hereby  fixed  by  this  Commission  as 
the  maximum  fares  which  may  be  so  charged  by  said 
receiver,  namely: 
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Tarrytown  lAne 

Zone  1.  Between  the  New  York  Central  Railroad 
station  (New  York  and  Harlem  railroad)  in  the  city 
of  WUte  Plains  and  the  western  boondary  of  the 
village  of  Elmsford,  with  free  transfer  privilege  to  or' 
from  the  White  Plains  Court  Honse.  Fare,  six  cents. 

Transfer :  See  note. 

Zone  2.  Between  the  eastern  boundary  of  the  village 
of  Elmsford  and  the  end  of  the  line  at  Tarrytown. 
Fare,  six  cents. 

(This  zone  overlaps  zone  1  in  the  village  of  Elms- 
ford.) 

Silver  Lake  Park  Line 

Zone  1.  Between  the  New  York  Central  Bailroad 
Station  (New  York  and  Harlem  railroad)  in  the  city 
of  White  Plains  and  the  end  of  line  at  Silver  Lake 
Park.    Fare,  six  cents. 

Transfer:  See  note. 

Scarsdale  Line    ' 

Zone  1.  Between  the  New  York  Central  Bailroad 
Station  in  the  city  of  White  Plains  and  the  sonthem 
boundary  of  the  city  of  White  Plains  at  Farley  road. 
Fare,  six  cents. 

Transfer:  See  note. 

Zone  2.  Between  the  White  Plains  city  line  at  Farley 
road  and  the  southern  boundary  of  the  village  of 
Scarsdale.    Fare,  six  cents. 

Note:  Passengers  boarding  cars  in  zone  No.  1  of 
any  line  within  the  city  limits  of  White  Plains  shall  be 
entitled  to  free  transfer  as  follows:  Tarrytown  line, 
Fnlton  street.  Silver  Lake  park  line,  Mamaroneck 
river.    Scarsdale  line,  Farley  road. 
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Mamaroneck  Avenue  Line 

Zone  1.  Between  the  New  York  Central  station  in 
the  city  of  White  Plains  and  centre  of  Bloomingdale 
switch.    Fare,  six  cents. 

Zone  2.  Between  the  centre  of  Bloomingdale  switch 
and  the  centre  of  Bosedale  switch.    Fare,  eight  cents. 

Zone  3.  Between  the  centre  of  Bosedale  switch  and 
the  northerly  line  of  the  village  of  Mamaroneck.  Fare, 
eight  cents. 

Zone  4.  Between  the  northerly  line  of  the  village 
of  Mamaroneck  and  band  stand  stop  in  the  village  of 
Mamaroneck.  Fare,  eight  cents. 

Note:  Transfers. 

That  said  receiver  shall  issue  transfer  withoat  addi- 
tional charge  to  passengers  of  any  line  operated  by 
the  receiver  boarding  cars  in  zone  1  within  the  city 
limits  of  White  Plains,  which  transfers  shall  be  good 
on  the  Tarrytown  line  to  Fulton  street  (White  Plains 
city  line),  on  the  Silver  Lake  Park  line  to  Mamaroneck 
river,  on  the  Scarsdale  line  to  Farley  road,  and  on  the 
Mamaroneck  line  to  Bloomingdale  switch. 

That  said  receiver  shall,  on  said  Mamaroneck 
avenue  line,  Issne  and  give  to  passengers  paying  fare 
in  zone  4  thereof  free  transfers  to  lines  of  the  New 
York  and  Stamford  Bailroad  Company  in  the  village 
of  Mamaroneck  which  shall  be  good  on  lines  of  said 
New  York  and  Stamford  Bailroad  Company  to  the 
boundary  line  of  the  village  of  Mamaroneck:,  it  being 
understood  and  agreed  in  return  that  said  Stamford 
Company  shall,  on  payment  of  three  cents,  issue  trans- 
fers from  its  lines  in  the  village  of  Mamaroneck  which 
will  be  good  on  the  line  of  the  said  receiver  of  the 
Westchester  Street  Bailroad  Company's  Mamaroneck 
avenue  line  within  the  limits  of  Zone  4  aforesaid,  that 
is  to  say  within  the  village  of  Mamaroneck. 

That  said  receiver  issue  and  sell  books  of  sixteen 
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tickets  at  one  dollar  to  be  accepted  in  lien  of  fare  in 
any  of  the  zones  mentioned  of  the  Mamaroneck  avenne 
line  and  to  entitle  the  passenger  presenting  such 
tickets  to  the  same  transfer  privileges  in  any  zone 
as  if  cash  fare  had  been  paid  hy  said  passenger. 

Further  ordered :  That  the  service  on  said  Mamar- 
oneck avenne  line,  shall  between  the  honrs  of  6:30 
A.  u.  and  7 :00  p.  m.  of  each  day  provide  for  a  twenty 
minate  headway  between  the  New  York  Central  Sta- 
tion in  the  city  of  White  Plains  and  Bosedale  switch, 
and  for  a  forty  minnte  headway  between  the  New 
Tork  Central  station  and  the  band  stand  in 
Mamaroneck,  and  during  other  honrs  snch  service 
Bfaall  be  maintained  as  is  necessary  and  reasonable. 

Further  ordered:  That  within  five  days  from  the 
date  of  the  receipt  of  a  certified  copy  of  this  order 
Leverett  S.  Miller  as  receiver  of  Westchester  Street 
Zlailroad  Company  shall  notify  this  Commission  in 
writing  whether  the  terms  and  the  conditions  of  this 
order  are  accepted  and  will  be  obeyed,  wherenpon 
said  receiver  shall,  within  three  days  thereafter,  pub- 
lish and  file  with  the  Commission,  effective  one  day 
after  filing,  a  new  schedule  providing  under  authority 
of  this  order  as  rates  of  fare  the  rates,  charges  and 
regulations  specified  in  this  order. 

Further  ordered;  That  this  order  then  and  there 
take  effect  and  continue  until  the  Ist  day  of  September, 
1922,  or  until  the  further  order  of  the  Conunission. 
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In  the  Matter  of  the  Hearing  on  Motion  of  the  Com- 
mission, as  to  Bates,  Chaboes  akd  Rentals  aitd  the 
BsouiiATiOKS  AKD  Fbactioes  Affeotthq  Batbs, 
Chaboes  aitd  Bbktals  of  the  New  Yobe  Tblbphonh 
Company 

Case  No.  377 

(Pnblio  Service  ComnuBsioii,  Uanli  3,  1922) 

Telephone  cmnpaalee  —  ntea  —  temporaxy  reduction. 

A  reduction  in  the  rate  Bobedoles  is  necessary  at  this  time 
not  only  on  account  of  the  downward  pries  trend  of  atl 
materials,  the  decreasing  cost  of  money,  the  daily  readjust- 
ments of  the  labor  market,  the  effort  toward  economy  mani- 
fested by  all  private  business  enterprises,  but  also  because 
the  Commission  is  convinced  that  the  sums  set  aside  for  annual 
expenses  of  depreciation  are  largely  in  excess  of  what  is 
necessary,  and  in  consequence  the  aocnmolated  depreciation 
reserve  is  increasing  more  rapidly  than  conditions  warrant. 

Publicity  and  advertising  expenses  may  properly  include 
reasonable  publie  announcements  of  changes  in  telephone 
equipment  or  in  character  of  service,  issuance  of  directories, 
and  necessary  instruction  in  the  use  of  telephone  mechanism, 
but  advertising  to  justify  rate  increases,  to  set  forth  attractiv»- 
ness  of  employment  in  the  compan7*B  service,  or  to  mai^et 
the  company's  securities,  should  not  be  charged  to  subscribers. 

It  is  not  reasonable  that  a  public  utility  snch  as  the  New 
Yoi^  Telephone  Company  should,  during  this  period  of 
leadjuatment,  continue  to  enjoy  practically  the  full  measure 
of  the  advances  that  were  allowed  to  it  as  a  result  of  war 
conditions.  The  reductions  ordered  are,  in  the  judgment  of 
the  Commission,  demanded  in  the  public  interest 

Order  effective  April  I,  1922,  and  thereafter  until  the 
flnal  determination  of  this  proceeding  or  until  the  farther 
order  of  the  Commission. 

BLAKESL.EB,  Commissioner. —  The  evidence  already 
submitted  in  this  case  has  been  carefnily  considered, 
and  it  appears  to  the  satisfaction  of  the  Commission 


5a  by  Google 


Bates,  Chabobs  and  Bentai^  —  N.  Y.  Tel.  Co.    221 

Pnblie  Serriee  Commisaion  [Vol  27] 

that  public  interest  requires  certain  reductions  and 
readjustments  in  the  rate  schedules  of  the  New  York 
Telephone  Company,  and  that  these  redactions  are  ■ 
reasonable  as  immediate  temporary  decreases  pend- 
ing the  final  determination  of  this  proceeding. 

The  Commission  is  of  the  opinion  that  the  rates  now 
put  in  effect  are  necessary  at  this  time,  not  only  on 
account  of  the  downward  price  trend  of  all  materials, 
the  decreasing  cost  of  money,  the  daily  readjustments 
in  the  labor  market,  the  effort  toward  economy  mani- 
fested by  all  private  business  enterprises,  but  also 
hecanse  the  Commission  is  couvinced  that  the  sums 
set  aside  for  annual  expenses  of  depreciation  are 
largely  in  excess  of  what  is  necessary,  and  in  conse- 
qnence  the  accumulated  depreciation  reserve  is 
increasing  more  rapidly  than  conditions  warrant. 

The  Commission  believes  that  the  company's  esti- 
mates of  the  rates  of  depreciation  are  too  high  and 
are  not  substantiated  by  the  evidence.  The  testimony 
indicates  that  in  a  telephone  property  with  a  rate  of 
growth  similar  to  that  of  the  New  York  Telephone 
Company,  the  depreciation  reserve  tends  to  become 
stabilized  at  approximately  30  per  cent  of  the  cost  of 
the  depreciable  property.  The  company's  depre<u.ation 
reserve  apportioned  to  New  York  State  now  stands 
at  $69,596,739,  whereas  its  total  fixed  capital  in  New 
York  State,  including  land  and  intangible  items,  is 
$229,427,813,  producing  a  ratio  of  more  than  30  per 
cent.  But  when  this  company  was  brought  under  the 
supervision  of  the  Public  Service  Commission  twelve 
years  ago,  the  ratio  of  its  depreciation  reserve  to  fixed 
capital  was  only  10.7  per  cent.  In  other  words,  there 
has  been  accumulated  through  charges  to  revenue 
since  1910  more  than  $15,000,000*  of  depreciation 
moneys  that  should  have  been  set  aside  out  of  revenue 
prior  to  1910,  and  ia  now  presumably  included  in  the 
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company's  surplus.  It  mnst  be  clear  that  depreda- 
tion rates  which  have  enabled  the  company  in  twelve 
.years  to  make  np  a  depreciation  deficiency  of  $15,000- 
000  have  heen  too  high,  and  should  now  be  reduced. 
The  company  estimates  the  necessary  expense  of 
depreaation  for  1922  to  be  $12,800,000.  On  the  facts 
presented,  we  believe  $10,000,000  is  sufficient. 

The  company  also  estimates  that  its  publicity  and 
advertising  expenses  for  1922  should  be  $300,000. 
Beaaonable  public  announcements  of  changes  in  tele* 
phone  equipment  or  in  character  of  service,  issuance 
of  directories,  and  necessary  instruction  in  the  use  of 
telephone  mechanism  should  be  given  to  the  public. 
But  advertising,  in  order  to  justify  rate  increases, 
either  contemplated  or  in  effect,  to  set  forth  attrac- 
tiveness of  employment  in  the  company's  ser^ee,  or 
to  market  the  company's  securities,  should  not  be 
charged  to  subscribers.  If  expenses  of  the  latter  class 
mentioned  were  paid  from  the  company's  surplus,  no 
criticism  could  be  made.  We  believe  that  this  expense 
should  be  materially  reduced. 

The  dividend  history  of  this  company  —  an  average 
annual  return  of  8.17  per  cent,  during  the  past  twenty- 
five  years,  and  the  accnmulation  of  surplus  (undivided 
profits)  of  $36,579,446,  during  the  same  period,  make 
it  apparent  that  the  Company  has  been  generously 
treated  in  the  matter  of  rates. 

We  believe  that  the  entire  schedule  of  expenses 
of  the  New  York  Telephone  Company  can  un- 
dergo reasonable  revision,  with  a  view  to  reach- 
ing a  basis  of  expenditure  fair  to  the. public. 
The  telephone  company  should  make  this  revision. 
If  this  is  done  it  will  not  interfere  with  the 
company's  securing  a  reasonable  return  upon  its 
investment.  The  company  has  shown  an  unwilling- 
ness to  abandon  any  of  its  costly  methods  of  doing 
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bnsineBB,  no  matter  how  burdensome  to  Bobscribers 
who  fnrnish  the  revenue  neceBsary  to  cover  all 
expenditures.  The  sitnation  which  this  and  every 
other  pnblie  ntility  moBt  face  is  that  in  a  period  of 
increased  costs  it  is  its  duty  to  adjust  expenditures  to 
meet  these  costs  rather  than  to  espect  to  exact  from 
the  public  the  full  measure  of  such  costs  by  means  of 
increased  rates.  In  order  to  meet  the  economic  con- 
ditions which  were  the  outgrowth  of  the  war,  the  com- 
pany was  permitted  to  increase  its  rates  everywhere 
throughout  the  State.  With  the  exception  of  the 
reductions  made  by  this  Commission  in  the  rates  in 
New  York  city,  and  in  Buffalo,  there  has  been  no 
change  from  the  rates  set  up  in  accordance  with  these 
advances.  We  are  now  in  a  period  of  economic  read- 
justment, which  is  entailing  hardships  upon  the  pub- 
lic as  a  whole.  It  is  not  reasonable  that  a  public 
utility  such  as  the  New  York  Telephone  Company 
should,  during  this  period  of  readjustment,  continue 
to  enjoy  practically  the  full  measure  of  the  advances 
that  were  allowed  to  it  as  a  result  of  war  conditions. 
The  reductions  ordered  are,  in  the  judgment  of  this 
Commission,  demanded  in  the  public  interest. 

The  Commission  has  endeavored  in  the  accompany- 
ing orders  to  establish  rates  which  shall  be  uniform 
in  all  exchange  areas  of  the  same  approximate  tele- 
phonic development,  demand  and  plant  requirements, 
taking  into  consideration  the  character  and  value  of 
the  service  demanded  by  subscribers  and  furnished 
by  the  company ;  and  has  classified  the  different  muni- 
cipalities and  exchanges  in  accordance  with  such 
requirements.  The  company,  or  any  municipality, 
may  apply  for  a  modification  of  these  classifications 
on  or  before  April  15, 1922. 

It  follows  that  the  accompanying  orders  should  be 
entered,  to  be  effective  April  1,  1922,  and  thereafter 
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tmtil  the  final  detenmnation  of  this  proceeding,  or 
until  the  farther  order  of  the  Gommisaion. 

All  concnr. 

In  accordance  with  tiie  foregoing  memorandam,  the 
Commission  on  the  same  day  made  the  following 
order : 

By  the  Commibsiok.—  The  Public  Service  Commis- 
Bion  having  entered  upon  hearings  as  to  rates,  charges 
and  rentals,  and  the  regulations  and  practices  affect- 
ing the  rates,  charges  and  rentals  of  the  New  York 
Telephone  Company  within  the  State  of  New  York; 

And  it  appearing  to  the  satisfaction  of  the  Commis- 
sion that  pnblic  interest  requires  a  change  in  the 
rates,  charges  and  rentals  for  telephone  service 
charged  by  the  New  York  Telephone  Company  within 
the  State  of  New  York,  temporarily  and  pending  a 
final  determination  of  the  rates,  charges  and  rentals 
to  be  thereafter  demanded,  exacted  or  collected  by 
said  New  York  Telephone  Company; 

Now,  therefore,  under  the  provisions  of  the  Public 
Service  Gommisaion  Law,  it  is 

Ordered:  (1)  That  all  of  the  towns,  cities  and  vil- 
lages hereinafter  named  in  which  the  said  New  York 
Telephone  Company  operates  exchanges,  and  all  of 
the  telephone  exchanges  therein,  are  hereby  for  the 
purpose  of  this  order,  and  for  the  purposes  of  the 
temporary  rates  established  by  this  order,  classified 
and  divided  into  groups  as  in  this  order,  hereinafter 
stated,  and  that  the  rates,  charges  and  rentals  to  be 
hereafter  demanded,  exacted  or  collected  by  the  said 
New  York  Telephone  ■  Company  shall  be  as  in  this 
order  stated,  all  said  rates,  charges  and  rentals  to 
take  effect  and  be  in  force  on  and  after  April  1,  1922, 
and  to  remain  in  force  and  effect  pending  a  final 
determination  of  the  rates,  charges  and  rentals  to  be 
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thereafter  dMuanded,  exacted  or  collected  by  each 
New  York  Telephone  Company,  or  until  the  farther 
order  of  this  Commiaaion.  All  rates,  charges  and 
rentals  applying  to  any  and  all  other  service  far- 
nished  by  said  New  York  Telephone  Company  to  be 
and  remain  as  stated  in  the  company's  schednles  of 
rates,  charges  and  rentals  for  service. 

The  grouping  and  classification  of  said  towns,  cities 
and  villages,  and  the  exchanges  operated  therein,  and 
the  temporary  rates,  charges  or  rentals  to  be 
demanded,  exacted  or  collected  therein,  shall  be  as 
follows,  and  payable  monthly  in  advance: 


Gbottp  I 


Arkport 

Fabina 

Porter  Comers 

Barker 

Greenwood 

Selden 

BUsB 

Lake 

Sharon  Springs 

Campbell 

Hermitage 

Shokan 

Carmel 

KendaU 

Sonth 

Cayuga 

Kent  CTiffs 

Onondaga 

Center 

Newfleld 

Sonth  Salem 

Bmswick 

North  Clove 

Stanfordville 

Cicero 

Osceola 

Varysbnrg 

Commaok 

Owasco 

Waterport 

Elba 

Parish 

Woodstock 

Bnield  Center 

Phoenicia 

Yorktown 

EsopnB 

Pleasant  Valley 

Heights 

Basic  Area  Rates  p„  j^tmih 

.  Business    telephone,  1  party,  unlimited  service  $3  00 

Besidenee  telephone,  1  party,  nnlimited  service     2  25 

Business    telephone,  4  party,  unlimited  service     2  25 

Besidenee  telephone,  4  party,  unlimited  service     2  00 

Bural  service : 

Business  telephone 2  25 

Besidenee  telephone 2  00 
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Alden 

Altamont 

Amaganaett 

Amenia 

Angola 

Averill  Park 

Avoca 

Bayport 

Bolton 

Brentvood 

Bridgehampton 

Camden 

Canaseraga 

CaniBteo 

Caatleton 

Central  Islip 

Chatham 

Cleveland 

Clinton  Comers 

Constantia 

Croton  Palls 

Deposit 

Dover  Plains 


Gteoup  n 

East  Qnogae 

East  Syraoase 

Fayetteville 

Floral  Park 

Forestville 

Garden 

Q-arrison 

Groton 

Highland  Falls 

High  Falls 

Holland 

Horseheads 

Hyde  Park 

Interlaken 

Jonesville 

Lake  George 

Lewiston 

Liverpool 

Mahopac 

Moravia 

Orchard  Park 

Patterson 

Philmont 


Pine  mn 

Portvillfi 

Bansomville    ' 

Bonkonkoma 

Bosendale 

Backetts  Harboi 

Sag  Harbor 

SempronioB 

Shoreham 

Silver  Creek 

Smithtown 

South  DaytoD 

Springville 

Trnmansbturg 

TuUy 

Union  Sprii^B 

Valley  Falls 

Voorheesville 

Warrensbnig 

Water  Mill 

Weedsport 

Wingdale 

Yonngstown 


Basic  Area  Rates  pw  nwih 

Bnsiness    telephone,  1  party,  unlimited  service  $3  50 
Residence  telephone,  1  party,  unlimited  service    2  50 
Business    telephone,  4  party,  unlimited  service    2  75  . 
Residence  telephone,  4  party,  unlimited  service    2  00  ' 
Bural  service: 

Business  telephone  2  50 

Besidence  telephone  ..*.■ 2  00 

Note  :  In  all  exchange^  having  more  than  one  rate 
zone,  the  same  rate  differences  now  existing  betwem 
zones  shall  apply. 
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Akron 

Amityville 

Arcade 

Attica 

Baldwinaville 

Bath 

Bameveld 

Bedford  Village 

Bellport 

Brewster 

Burnt  Hills 

Canastoia 

Center  Moriches 

Chappaqoa 

Cherry  Creek 

Clarkeville 

Clintondale 

Clinton 

CobleakiU 

Cold  Spring 

Dolgeville 

Easthampton 

Eastport 

Eden 

Ellenville 

Farmingdale 

Fleischmanns 

Gaaport 


Gbotjp  ni 
Ch)od  Ground 
Gbshen 
Govanda 
■Greenport 
Hamburg 
Hamilton 
Hicksville 
Highlands 
Holley 

Hoosick  Falls 
laUp 

Jamesport 
Jordan 
Katonah 
Kings  Park 
Liberty 
Long  Beach 
Lyndonville 
Marlboro 
M&Bsapeqna 
Mattitnck 
lifexico 
Middleport 
Millbrook 
Milton 

Montonr  Falls 
Oakfield 
Newfane 


Kew  Paltz 

North  Collins 

Northport 

North  Salem 

Orient 

Pawling 

Pearl  River 

Peconio 

Port  Jefferson 

Qaogne 

Biverhead 

SayviUe 

Setanket 

Shelter  Island 

Skaneateles 

Sonthold 

St.  James 

Stony  Brook 

Wappingera 

raBa 
Watkins 
Westhnry 
West  Hampton 
Williamsville 
Wilson 
Woodmere 
Yaphank 


Basic  Area  Bate»  p^  nmth 

Bnaineas  telephone,  1  party,  unlimited  service  $3  75 
Besidence  telephone,  1  party,  nnlimited  service  2  75 
Business  telephone,  2  party,  nnlimited  service  3  35 
Residence  telephone,  2  party,  unlimited  service    2  SO 
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Business    telephone,  4  party,  nnlimited  servioe  $3  00 
Residence  telephone,  4  party,  nnlimited  service    3  10 
Bnral  service: 

Business  telephone  2  75 

Besidence  telephone 2  10 


Notb:  Two  party  line  semce  may  be  fnrniahed 
subscribers  in  the  exchanges  in  this  group  at  the 
option  of  the  company  at  a  rate  of  not  in  excess  of 
the  one  set  forth. 

NoTB :  In  all  exchanges  having  more  than  onS  rate 
zone,  the  same  rate  differences  now  existing  between 
zones  shall  apply. 

Gbotjp  IV 


Albion 

Greenwich 

Penn  Tan 

Babylon 

Hastings 

Piermont 

Ballston 

Haverstraw 

Pleasant  Valley 

Barre  Center 

Hnntington 

Port 

Bay  Shore 

Lindenhnrst 

Washington 

Beacon 

Manhasset 

Eoslyn 

Blnepoint 

Medina 

Saugerties 

Catskill 

Mt.  Kisco 

Schuylerville 

Cold  Spring 

Nanaet 

Sonthampton 

Harbor 

New  City 

Spring.  Valley 

Congers 

New  Hartford 

Suffem 

Derby 

NyaA 

Ulsterpark 

East  Aurora 

Owego 

Valley  Stream 

Endicott 

Oyster  Bay 

Whitesboro 

Great  Neck 

Patchogne 

Basic  Area  Bates  y„  „{«(& 

Bnainess  telephone,  1  party,  unlimited  service  $4  25 
Besidence  tele^Aone,  1  party,  unlimited  service  3  00 
Business  telephone,  2  party,  nnlimited  service  3  65 
Besidence  telephone,  2  party,  nnlimited  service    2  75 
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BnainesB    telephone,  4  party,  unlimited  fleiriee  (S  26 
Besidenoe  telephone,  4  party,  unlimited  service    2  25 
Bnral  service: 

Bnsiness  telephone 3  00 

Besidence  telephone  2  25 

NoTB :  In  all  exchanges  having  more  than  one  rate 
zone,  the  same  rate  differences  now  existing  between 
Eones  shall  apply. 

Qeoup  V 


Allegany 

Homell 

PeekakiU 

Batavia 

Hndson 

Port  Chester 

Briarcliff 

nion 

Bockrille  Center 

Glaverack 

Irvington 

Bome 

Coming 

Lancaster 

Eye 

Cortland 

Little  Falls 

SalamancA 

Dobba  Ferry 

Lockport 

Saratoga 

Dunkirk 

Lynbrook 

Springs 

Fayette 

Mamaroneck 

Seneca  Fallg 

Frankfort 

McGraw 

Sloatsbnrg 

Freeport 

Mechanicville 

Tarrytown 

Oarden  City 

Clean 

Tonawanda 

Genera 

Oneida 

■Waterloo 

Glen  CoTe 

Park  {New 

Wanaiah 

Hempstead 

Bochelle) 

Waverly 

Herkimer 

Ossining 

Wantagh 

Homer 

Oswego 

Basic  Area  Bates  f„  month 

Business  telephone,  1  party,  unlimited  service  $5  25. 
Residence  telephone,  1  party,  unlimited  service  3  25 
Business  telephone,  2  party,  unlimited  service  4  25 
Besidence  telephone,  2  party,  unlimited  service  2  85 
Business  telephone,  4  party,  unlimited  service  3  75 
Besidence  telephone,  4  party,  unlimited  servio*    2  3& 
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Sural  servioe: 

Busmess  telephone  $3  10 

Besidenoe  telephone  2  35 


Note:  Business  four-party  line  service  may  be  fnr- 
nished  subscribers  in  the  exchanges  in  this  group  at 
the  option  of  the  Company  at  a  rate  not  in  excess  of 
the  one  set  forth. 

Note  :  Jn  all  ex<dianges  having  more  than  one  rate 
zone,  the  same  rate  differenoes  now  existing  between 
Eones  shall  apply. 

Qboup  VI 
Amsterdam  Kingston 

Argyle  LaSalle 

Auburn  Newburgh 

Brookville  Niagara  Falls 

Elmira  Pongh^eepsie 

Elmsford  Bamapo  Hills 

Fort  Edward  Scarsdale 

Glens  Falls  Watertown 

Hudson  Falls  White  Plains 

Kattskill  Bay 

Baste  Area  Rates  p^,  maaOi 

Business  telephone,  1  party,  unlimited  service  $6  25 
Residence  telepHbne,  1  party,  unlimited  service  3  50 
BnsineiS  telephone,  2  party,  unlimited  service  5  25 
Residence  telephone,  2  party,  unlimited  service  3  00 
Residence  telephone,  4  party,  unlimited  service    2  50 

Raral  service: 

Business  telephone 3  25 

Residence  telephone  2  50 

Nora :  ]ji  all  exchanges  having  more  than  one  rata 
zone,  the  same  rate  differences  now  existing  between 
tones  shall  appify. 
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Gboup  VII 
Binghamtott  New  Bochelle 

Bronxville  Oakwood 

Hillcrest  Pelham 

Johnson  CitT*  Tnckahoe 

Mt.  Vernon  Tonters 

Larchmont 

Basic  Area  Rates  p^^  moatb 

Basiness  telephone,  1  party,  nnlimited  service  $7  00 
Residence  telephone,  1  party,  nnlimited  service  3  75 
Basiness  telephone,  2  party,  nnlimited  service  6  00 
Residence  telephone,  2  party,  nnlimited  service  3  25 
.  Residence  telephone,  4  party,  nnlimited  service  2  65 
Rural  service: 

Bnsiness  telephone  3  40 

Residence  telephone  2  65 

Gboup  VIII 
Cohoes  Utica 

North  Troy  Waterford 

Schenectady  Watervliet 

Troy 

Basic  Area  Rates  p«r  t^tmib 

Bnsiness  telephone,  1  party,  unlimited  service  $8  00 
Residence  telephone,  1  party,  nnlimited  service  4  00 
Basiness  telephone,  2  party,  nnlimited  service  6  25 
Residence  telephone,  2  party,  unlimited  service  3  40 
Residence  telephone,  4  party,  nnlimited  service  2  75 
Raral  service: 

Basiness  telephone  3  60 

Residence  telephone 2  75 

GeottpIX  ' 

Main  James 

Albany  East        Delmar       Syracnse  Warren 

West  Montgomery 
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Basic  Area  Rates 

Per  mootfa 
BnsinesB  telephone,  1  party,  unlimited  service  $8.  50 
Besidence  telephone,  1  party,  nnlimited  service  4  25 
Business  telephone,  2  party,  nnlimited  service  6  50 
Besidence  telephone,  2  party,  unlimited  service  3  50 
Besidence  telephone,  4  party,  unlimited  service  2  85 
Bural  service; 

Business  telephone  3  75 

Besidence  telephone  2  85 

Cteotrp  X 
Buffalo 
Basic  Area  Rates  p„  „«.* 

Individnal  line,  business  and  residence,  message : 

80  or  less  $4  00 

Next  120  — each   05 

Next  50  — each   04 

All  over  250  —  each  03 

Besidence  telephone,  1  party,  individual  line, 

nnlimited   4  75 

Besidence  telephone,  2  party,  individual  line, 

nnlimited   3  75 

4  Party,  residence  only,  message : 

60  or  less 2  75 

Next  40  —  each  04' 

All  over  100  —  each  03 

Outside  Area: 
4  Party  line,  bnsiness  and  residence,  message: 

70  or  less 3  25 

Next  30  — each   04 

All  over  100— each  03 
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QboupXI 
Uew  York  City 
(Comprieing  the  Boroughs  of  Manhattan,  The  Bronx, 
Brooklyn,  Qneens  and  Bi<dimond) 
The  rates  for  this  gronp  shall  be  aa  prescribed  in 
the  order  of  March  3, 1922,  in  case  No.  7720,  post,  234, 
upon  terms  and  conditions  as  therein  set  forth. 

Special  Group  A 
Company's  present  rates  for  these  exchanges  will 
apply. 

Bayside  Solvay 

Blue  Stores  Syosset 

Ithaca  Tuxedo 

Lyeoming  "Wheatley  Hills 

Prospect 

Ordered:  (2)  This  order  is  made  without  prejudice 
to  the  conditions  and  requirements  of  any  and  all 
bonds  heretofore  given  by  the  said  New  York  Tele- 
phone Company  in  any  and  all  proceedings  involving 
rates,  charges  and  rentals,  appUcable  to  any  or  all 
of  the  various  exchangee  listed  herein,  and  without 
prejudice  to  any  obligations  of  the  New  York  Tele- 
phone Company,  or  its  saretiea,  on  any  bonds  hereto- 
fore given  in  any  proceeding  and  now  in  force,  to 
secare  repayments  to  sabscribers  of  sums  paid  for 
service  under  order  therein  of  the  former  Public  Serv- 
ice Commission,  Second  District,  State  of  New  York, 
or  of  this  Conmiission,  in  excess  of  the  rates,  charges 
or  rentals  which  may  be  fixed  therein  by  final  deter- 
mination of  the  Commission  as  the  rates,  chaises 
or  rentals  to  be  demanded,  exacted  or  collected  for 
service  to  any  saoh  subscribers. 

Ordered:  (3)  It  is  further  ordered  that  the  New 
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York  Telephone  Company,  and  any  and  all  mnnici- 
palitiee  affected  by  this  order,  may  apply  to  the  Com- 
mission for  a  modification  of  the  classifications  herein- 
before made,  by  filing  application,  in  writing,  stating 
the  reasons  therefor,  at  the  office  of  the  Commiagion 
at  Albany,  N.  T^  on  or  before  April  15,  1922. 


In  the  Matter  of  the  Petition  or  Complaint  of  New 
ToBK  Telephone  Compaht  in  Respect  to  Increasing 
Bates,  Charges,  Tolls  and  Rentals  to  be  Charged  by 
it  for  Telephone  Service  in  New  York  City 

Case  No.  7720 

(Pnblifl  Service  CommJasioii,  March  3, 1923) 

TelepltoBO  compuilM  —  ntas  for  Hrvica  In  Kaw  To  A  dtr  tttnt- 
por&rllr  r«dnc«d. 

Bt  the  Commission. —  On  the  16th  day  of  Jane, 
1921,  the  Commission  made  and  filed  its  order  whereby 
temporary  decreases  in  rates  of  New  York  Telephone 
Company  for  exchange  service  in  New  York  city  were 
authorized,  effective  July  1,  1921,  pending  a  final 
determination  of  the  rates  to  be  thereafter  demanded 
by  the  said  company  npon  terms,  conditions  and  safe- 
gnarda  as  therein  stated.  Thereafter  the  Commission 
entered  upon  hearings  as  to  rates,  charges  and  rentals 
and  the  regulations  and  practices  afTecting  the  rates, 
charges  and  rentals  of  the  said  company  within  the 
State  of  New  York;  and  it  appearing  now  to  the  satis- 
faction of  the  Commission  that  public  interest  requires 
a  further  change  in  the  rates,  diarges  and  rentals  for 
telephone  service  charged  by  the  said  company  within 
the  city  of  New  York;  and  the  Commission  having; 
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decided  to  anthorize  an  Immediate  temporary  decrease 
in  the  rates,  charges  or  rentals  establialied  in  and  by 
said  order  of  Jane  16, 1921,  pending  a  final  determina^ 
tion  of  the  rates,,  charges  or  rentals  to  be  thereafter 
demanded,  exacted  or  collected  by  snch  corporation; 

Now,  therefore,  upon  the  terms,  conditions  and  safe- 
guards hereinafter  stated  in  this  order,  it  is- 

Ordered :  That  the  first  ordering  clanse  of  said  order 
of  June  16,  1921  be  and  the  same  hereby  is  amended 
and  modified  to  read  as  follows: 

Ordered:  That  the  aforesaid  order  made  and  filed 
herein  by  the  Poblio  Service  Commission,  Second 
Bistriet,  on  the  17th  day  of  March,  1921,  be  modified 
and  that,  pending  the  further  continuation  of  this  pro- 
ceeding and  without  affecting  the  final  determination 
thereof,  this  Commission  does  hereby  consent  and 
authorize  that,  on  and  after  April  1,  1922,  and  antil 
its  farther  order  in  the  premises,  (he  rates  of  the  said 
New  York  Telephone  Company  for  exchange  telephone 
service  in  the  city  of  New  York,  shall  be  temporarily 
determined  by  the  elimination  of  the  eight  per  cent 
(8%)  deduction  specified  in  the  aforesaid  order  of  the 
Public  Service  Commission,  Second  District,  dated 
September  16,  1919,  and  by  the  addition,  after  anch 
elimination,  of  five  per  cent  (5%)  only,  instead  of 
twenty  per  cent  (20%),  as  heretofore  ordered  on 
March  17, 1921,  to  the  rates  and  charges  for  exchange 
telephone  service  and  facilities  determined  and  fixed 
by  ihe  aforesaid  order  of  the  Public  Service  Commis- 
sion, Second  District,  dated  March  30,  1915;  without 
prejudice,  however,  to  the  conditions  and  requirements 
set  forth  in  the  aforesaid  order  of  March  17, 1921,  as  to 
the  bond  of  the  said  New  York  Telephone  Company 
and  its  surety,  the  American  Telephone  and  Telegraph 
Company,  and  without  prejndice  to  any  obligations 
nnder  said  bonds  now  in  force  to  secure  the  repayment, 
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with  interest  at  six  per  cent  {6%),  to  sobacribers  in 
the  city  of  New  York,  of  any  amonnts  paid  by  said 
subscribers  from  and  after  April  1,  1921,  nnder  the 
aforesaid  order  of  March  17,  1921;  and  npon  condi- 
tion that  the  New  York  Telephone  Company  shall 
repay  to  each  and  eveiy  aabscriber,  all  sums  paid  for 
service  from  and  after  Jnne  30, 1921,  in  excess  of  the 
rate  or  charges  which  may  be  fixed  by  a  final  deter- 
mination herein  by  the  Commission,  of  the  fates  or 
charges  to  be  demanded,  exacted  or  collected  for  serv- 
ice to  any  snch  subscriber; 

It  is  further  ordered :  That  this  order  shall  be  with- 
out prejudice  to  any  obligation  nnder  the  bond  now 
in  force  to  secure  a  repayment  to  each  and  every 
subscriber  of  all  sums  paid  for  service  from  and  after 
June  30,  1921  in  excess  of  the  rate  or  charges  which 
may  be  fixed  by  a  final  determination  herein  by  the 
CommiBsion  which  bond  was  filed  pursuant  to  the 
requirements  of  said  order  of  June  16,  1921,  by  New 
York  Telephone  Company  with  American  Telephone 
and  Telegraph  Company  as  surety. 

It  is  further  ordered :  That  the  said  New  York  Tele- 
phone Company  file  with  this  Commission  a  bond  or 
undertaking  with  the  American  Telephone  and  Tele- 
graph Company  as  surety,  approved  as  to  form  and 
manner  of  execution  by  this  Commission,  providing 
for  the  repayment  to  each  and  every  subscriber  of 
all  sums  paid  for  service  on  and  after  April  1,  1922, 
in  excess  of  the  rates  or  charges  which  may  be  fixed 
by  a  final  determination  herein  by  this  Commission 
of  the  rates  or  charges  to  be  demanded,  exacted  or 
collected  by  the  said  New  York  Telephone  Company 
for  service  to  any  such  subscriber. 
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In  the  Matter  of  the  AppUoation  of  the  Eighth 
Atsnub  Bah^boad  CoifFANT  for  Authorization  to 
Issue  Bonds  Secured  by  Mortgages  on  Two  Par- 
cels of  its  Beal  Property  to  the  Amount  of  $1,200,000 

Case  No.  .2625 

(Tnuuit  Conunissiini,  Tebnuiry  Ifi,  1922) 

StTMt  nllwiji  —  appUostlon  for  antbaittr  to  Imw  boiUU  H- 

It  tpfmiiag,  upon  the  Kpplieatioii  of  b  Btnet  railwx; 
MoqtAnr  for  aathoriiation  to  inns  its  bonds  iMured  b7 
mortgagea  on  oertkin  of  ita  nal  proporfy,  that  the  proeeeda 
of  the  lottiu  ftre  to  be  lued  for  proper  pnrpoUB,  and  that 
«TCrj'  oonsideratiaii  both  of  legml  right  uid  of  btuinew  ex- 
pediene;  supporta  tbe  propoaed  tranaaction,  tho  anthoriia- 
tioD  and  Muaant  appliad  for  ahonld  be  granted. 

Michel  Eirtland,  for  Eighth  Avenue  Bailroad  Com- 
pany. 

John  P.  O'Brien,  corporation  counsel,  by  Herbert 
S.  Worthl^,  asBiBtant  corporation  coansel,  for  city 
of  New  York. 

George  H.  Stover,  aisistant  counsel,  for  the  Gom- 


Thib  prooeedii^  was  instituted  by  the  presentation 
to  the  Transit  CommiBsion  of  a  petition  dated  Decem- 
ber 1, 1921,  by  the  Eighth  Avenue  Railroad  Company 
for  an  order  by  the  Commission  anthorizing  said 
Eighth  Avenue  Bailroad  Company  to  issue  ita  bond  or 
bonds  to  the  amount  of  approximately  $1,200,000,  pay- 
able five  years  from  the  date  thereof,  bearing  interest 
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at  6  per  cent,  secured  tj  a  mortgage  or  mortgages  on 
two  certain  parcels  of  real  estate  belonging  to  said 
Eighth  Avenoe  Railroad  Company  situated  at  Eighth 
avenue  and  Fiftieth  street,  for  the  pnrpose  of  obtain- 
ing funds  wherewith  to  pay  certain  existing  obliga- 
tions of  said  railroad  company  and  to  improve  certain 
real  property  recently  acquired  by  said  company,  situ- 
ated at  Eighth  avenne  and  One  Hundred  and  Fifty- 
fifth  street.  By  order  dated  December  6,  1921,  the 
Commission  directed  that  a  hearing  on  said  applica- 
tion be  held  on  December  19,  1921. 

After  the  hearing  had  been  closed,  the  petitioner, 
finding  that  it  was  unable  to  secnre  loans  to  the 
amount  of  $1,200,000,  filed  a  supplemental  petition 
dated  February  10,  1922,  praying  that  its  application 
be  amended  and  that  an  order  be  granted  authorizing 
it  to  iasne  its  two  several  bonds,  each  payable  five 
years  from  the  date  thereof,  with  interest  at  the  rate 
of  six  per  centum  per  annum,  one  for  $800,000,  secured 
by  mortgage  on  its  parcel  of  real  property  located  on 
the  west  side  of  Eighth  avenue  between  Forty-ninth 
and  Fiftieth  streets,  extending  back  475  feet  on  Forty- 
ninth  street  and  450  feet  on  Fiftieth  street,  and  one 
for  $290,000,  secured  by  mortgage  on  its  parcel  of  real 
property  situate  at  the  southeast  comer  of  Eighth 
avenue  and  Fiftieth  street,  extending  150  feet  five 
inches  on  Eighth  avenne,  100  feet  deep,  and  a  lot  on 
Fiftieth  street  adjoining  25  feet  front  by  100  feet  five 
inches  deep.  Under  the  terms  of  the  proposed  mort- 
gage on  the  first  plot,  the  petitioner  is  required  to 
expend  the  sum  of  $50,000  on  alterations  and  improve- 
ments to  the  buildings  thereon.  By  order  of  the  Com- 
mission, dated  February  14,  1922,  the  petitioner  was 
permitted  to  amend  its  application  as  hereinbefore  set 
forth  and  the  petition  as  so  amended  was  referred  to 
Howard  Thayer  Kingsbury,  counseL 
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The  Comuission,  by  Kutqsbdbt,  Connsel. —  The 
applicant  is  a  street  railroad  corporatioii  which  was 
iacorporated  onder  the  laws  of  the  State  of  New  York 
by  the  filing  of  articles  of  association  in  the  o£Bce  of 
the  Secretary  of  State  on  January  10, 1855.  It  oper- 
ates a  street  railroad  on  a  route  commencing  at  the 
intersection  of  Vesey  street  and  Broadway,  thropgh 
Vesey  street,  College  place,  Church  street,  Chambers 
Btreet,  West  Broadway,  Canal  street,  Hndaon  street. 
Eighth  avenue  and  McComb's  Dam  road  to  or  near 
the  westerly  end  of  McComb's  Dam  bridge,  with  an 
extension  from  the  junction  of  West  Broadway  and 
Canal  street  to  Broadway.  A  portion  of  the  route  is 
owned  in  common  by  the  Eighth  Avenue  Railroad 
Company  and  the  Sixth  Avenue  Railroad  Company 
and  a  portion  is  subject  to  a  right  of  user  hy  the 
Seventh  Avenue  Railroad  Company.  The  capital  stock 
of  the  company  is  in  the  snm  of  $1,000,000,  eonfiisting  of 
10,000  shares  of  the  par  value  of  $100  each,  all  issued 
and  oatstanding.  The  stock  is  all  of  one  class,  with- 
out preferences.  The  company  has  no  mortgage  or 
bonded  indebtedness  except  two  purchase  money  mort- 
gages aggregating  $300,000  on  two  parcels  of  real 
estate,  situated  at  Eighth  avenue  and  One  Hundred 
and  Fifty-fifth  street  and  at  Nos.  231-237  Hudson 
street,  respectively,  recently  purchased  by  the  com- 
pany for  railroad  purposes.  None  of  the  capital  stock 
has  been  issued  for  the  purpose  of  capitalizing  any 
franchise  or  franchise  rights  or  for  any  lease  or  con- 
tract for  consolidation. 

The  company  has  outstanding  certain  certificates  of 
indebtedness  due  February  1,  1929,  with  option  of 
earlier  payment,  amounting  to  $611,200,  out  of  a  total 
isane  of  $750,000  authorized  by  order  of  the  Public 
Service  Commission,  First  District,  dated  October  8, 
1918,  made  in  Case  No.  2321. 
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The  railroad  of  the  applicant  waa  leased  hy  it  on 
November  23, 1895,  to  the  Metropolitan  Street  Railway 
Company,  afterwards  succeeded  in  interest  by  the  New 
York  Bailways  Company,  for  which  a  receiver  was 
subaeqaently  appointed.  By  order  of  the  United 
States  District  Court  for  the  Sonthem  District  of  New 
York  dated  July  15,  1919,  such  receiver  was  directed 
not  to  adopt  the  lease,  but  to  return  the  railroad  to 
the  company  on  August  1, 1919.  Certain  qaestions  were 
reserved  for  future  determination  and  adjustment. 
The  railroad  was  returned  as  directed  and  since 
August  1,  1919,  the  applicant  has  operated  it  and  is 
now  operating  it.  Upon  thus  regaining  possession  of 
its  railroad,  the  company  found  it  necessary  to  expend 
considerable  money  in  the  rehabilitation  and  continued 
operation'  of  the  road.  Various  parcels  of  the  real 
property  owned  by  the  company  have  become  too  vain- 
able  to  be  devoted  to  railroad  purposes  and  the  com- 
pany has  acquired  other  property  better  adapted  to 
such  nse  and  representing  a  smaller  investment.  To 
provide  money  for  these  purposes,  the  company  has 
been  compelled  to  obtain  short  term  loans  from  banks 
and  from  individuals. 

The  balance  sheet  of  the  company  as  of  June  30, 
1931,  as  proven  in  this  proceeding  is  as  follows : 

Assets 

Caah  $10,383  43 

Special  deposits 86  00 

Accounts  receivable   24,162  29 

Interest  and  discount  receivable 4,345  81 

Securities 67,783  75 

Bonds  and  mortgages  on  real  prop- 
erty sold   180,000  OO 

Materials  and  supplies 54,603  67 

Beal  estate  bought  prior  1919 1,791,205  OO 
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Beal  esUte  bought  since  1919 $68,834  80 

OoiiBtniotion  (traoks  in  atreet) 4,121,647  00 

Equipment  342,394  42 

GoDstmotion  and  equipment  (new) . . .  93,996  85 

Prepayments  1,387  23 


$6,760,830  25 


Deferred  debits  (see  eontra)  New  York 

Bailways  Company;  Receiver  New 

Tork  Bailways  Company 698,271  07 

Coogau  property,  account  of 20,831  83 


$7,479,933  16 


Lidbilitiea 
Certificates  of  indebtedness  outstand- 
ing    611,200  00 

Interest  accrued  on  funded  debt 19,123  53 

Interest  accrued  on  unfunded  debt 3,490  74 

BiUe  payable 425,000  00 

Accounts  payable 94,383  03 

Tales  accrued   211,490  48 

Bonds  and  mortgages  on  real  estate 

purchased  25,000  00 

Special  deposit 4,250  00 


$1,393,937  78 
Deferred    credits    (see    contra)    New 

York  Bailways  Company;  Beceiyer 

New  York  Bailways  Company 646,351  04 

Capital  stock 1,000,000  00 

Surplus  4,439,644  33 


$7,479,933  15 
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Since  Jnne  30, 1921,  tiie  company  has  taken  title  to 
the  One  Hundred  and  Fifty-fifth  street  property  and 
has  ohtained  loans  for  the  money  to  pay  for  it,  amount- 
ing to  $450,000. 

The  company  owns  two  parcels  of  land  on  Eighth 
avenue,  one  on  the  west  side  thereof  between  Forty- 
ninth  and  Fiftieth  streets,  extendii^  westwardly  475 
feet  on  Forty-ninth  street  and  450  feet  on  Fiftieth 
street,  the  other  at  the  southeast  comer  of  Eighth 
avenue  and  Fiftieth  street,  extending  150  feet  five 
inches  on  Eighth  avenue,  by  100  feet  in  depth,  with  an 
adjoining  lot  on  Fiftieth  street,  25  feet  in  width  by 
100  feet  five  inches  in  depth.  The  first  mentioned  of 
these  two  parcels  is  used  in  part  as  a  car  barn  and 
also  for  other  purposes.  The  parcel  at  the  southeast 
comer  of  Eighth  avenue  and  Fiftieth  street  is  leased 
to  a  single  tenant  at  $21,000  per  year.  The  rents 
received  from  the  property  on  the  west  side  of  Eighth 
avenue  amount  to  $51,000  per  year. 

On  or  about  November  1,  1921,  the  company 
acquired  the  block  on  Eighth  avenne,  running  east  to 
the  Harlem  river  between  One  Hundred  and  Fifty-fifth 
and  One  Hundred  and  Fifty-sixth  streets,  except  a 
small  lot  50  by  100  feet  on  Eighth  avenue.  It  is  now 
using  this  land  for  railroad  purposes  and  it  proposes 
to  improve  it  by  the  erection  of  a  car  bam  thereon. 
When  this  work  has  sufficiently  progressed.  It  will  be 
possible  for  the  company  to  discontinue  the  use  of  the 
property  at  Eighth  avenue  and  Fiftieth  street  for  rtul- 
road  purposes  and  to  apply  it  to  other  and  more  profit- 
able uses. 

The  company  desires  to  obtain  a  five  year  loan  in 
the  amount  of  $1,090,000,  with  interest  at  the  rate  of 
6  per  cent  per  annum  and  to  secure  the  same  by  mort- 
gages on  the  two  parcels  of  land  at  Fiftieth  street  and 
Eighth  avenne  above  mentioned.    The  transaction  con- 
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templated  is  the  nsnal  real  eatate  mortgage  and  no 
isflae  of  seonrities  to  be  Bold  to  the  public  is  intended. 
There  will  be  two  separate  bonds  for  $800,000  and 
$290,000  lespectively,  secured  by  separate  mortgages 
apon  the  two  parcels. 

The  proposed  transaction  has  been  consented  to  b7 
the  board  of  directors  and  by  more  than  two-thirds  in 
interest  of  the  stockholders,  as  required  by  law. 

It  is  proposed  to  apply  the  proceeds  of  liie  loan  snb- 
stanlially  as  follows : 
Commissions  and  expenses  of  proonring 

loan  (5  per  oent) $54,500 

Purchase  money  mortgage  on  property 

at  Eighth  avenne  and  One  Hondred 

and  Fifty-fifth  street 276,000 

Short  term  and  dranand  loans  dne  to 

banks  526,000 

Short  term  and  demand  loans  due  to 

others  76,000 

On  aecoont  of  arrears  of  taxes  approxi-  | 

mately  175,000 


The  effect  of  this  transaotion  will  be  to  stop  the 
running  of  interest  at  7  per  cent  apon  the  arrears  of 
taxes  and  avoid  the  danger  of  tax  sales;  to  relieve 
the  company  from  the  pressure  of  short  term  and 
demand  obligations  held  by  banks  and  individnals ;  to 
clear  the  new  property  at  Eighth  areuue  and  One 
Hundred  and  Fifty-fifth  street  from  encumbrances 
and  to  provide  funds  which  will  assist  the  company  in 
transferring  its  car  bams  from  the  Fiftieth  street 
property  to  the  One  Hundred  and  Fifty-fifth  street 
property.  When  this  is  done  the  property  of  the 
company  used  for  railroad  purposes  will  be  wfaolfy 
free  from  encombranoes  and  the  company  will  be  in 


Digmzefl  by  Google 


244  Statb  Dbpabthbnt  Bbfobtb 

['V<A.27]  Tniuit  Comminio& 

a  pOBition  to  utilize  its  real  estate  not  needed  for  rail- 
road purposes  to  better  advantage.  Upon  the  accepted 
principles  of  basiness  management,  the  transaction 
appears  to  be  advantageous  to  the  company.  It  was 
not  opposed  by  any  one  upon  the  hearing. 

The  Bailroad  Law  reqoires  in  section  8,  snbdivision 
10,  that  the  issue  of  any  mortgage  by  a  railroad  com- 
pany most  be  consented  to  by  the  Public  Service  Com- 
mission,  the  powers  of  which  are  in  this  case  vested  in 
the  Transit  Commission.  The  Public  Service  Com- 
mission Law  provides  in  section  55  that  a  street  rail- 
road corporation  "  may  issue  stocks,  bonds,  notes  or 
other  evidence  of  indebtedness  payable  at  periods  of 
more  than  twelve  months  after  the  date  thereof," 
when  neoessary  for  certain  speoifled  purposes,  upon 
obtaining  the  authorization  of  tile  proper  commis- 
sion. The  purposes  speofied  include  the  acquisition 
of  property,  the  construction,  completion,  extension  or 
improvement  of  faciUties,  the  improvement  or  main- 
tenance of  service  and  the  discharge  or  refunding  of 
obligations  and  the  reimbursement  of  moneys  actually 
expended  from  income  within  five  years  next  prior  to 
the  application.  In  general,  security  issues  are  per- 
mitted only  for  capital  exi)enditnres  and  not  for  those 
"  reasonably  chargeable  to  operating  expenses  or  to 
income,*'  bnt  in  the  case  of  bonds,  notes  or  other  evi- 
dence of  indebtedness,  the  order  authorizing  the  issue 
may  permit  the  application  of  the  proceeds  to  the 
latter  class  of  expenditures.  In  other  words,  out- 
standing obligations  for  income  expenditures  may, 
under  the  authorization  of  the  Commission,  be 
refunded  by  a  bond  issne,  but  may  not  be  capitalized 
as  the  basis  of  a  stodE  issne. 

The  purpose  of  this  statute  has  been  stated  by  the 
Oonrt  of  Appeals  in  People  ex  rel.  D.  d  H,  Co.-v, 
Stevens,  197  N.  Y.  1,  to  be  "  fbe  protection  and 
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enforcement  of  the  r^ta  of  the  pablia"  The  conri 
further  said : 

"  For  a  generation  or  more  the  pnbUo  has  been  fre- 
quently imposed  npon  by  the  issnes  of  stocks  and 
bonds  of  pnblic  service  corporations  for  improper  pur- 
poses, withont  actnal  consideration  therefor,  by  com- 
pany officers  seeking  to  enrich  themselves  at  the 
expense  of  innocent  and  confiding  investors.  One  of 
the  legislative  purposes  in  the  enactment  of  this  stat- 
ute was  to  correct  this  evil  by  enabling  the  commission 
to  prevent  the  issue  of  such  stock  and  bonds,  if  npon 
an  investigation  of  the  facts  it  is  found  that  they  were 
not  for  the  purposes  of  the  corporation  enumerated  by 
the  statute  and  reasonably  required  therefor. 

' '  We  do  not  think  the  legislation  alluded  to  was 
designed  to  make  the  commissioners  t&e  financial  man- 
agers of  the  corporation,  or  that  it  empowered  them 
to  substitute  their  judgment  for  that  of  the  board  of 
directors  or  stockholders  of  the  corporation  as  to  the 
wisdom  of  a  trausaotion,  but  that  it  was  desigpned  to 
make  the  commissioners  the  guardians  of  the  pnblic 
by  enablii^  them  to  prevent  the  issue  of  stock  and 
bonds  for  other  than  the  statutory  purposes;  these 
purposes  we  have  already  enumerated  in  quoting  the 
statute,  Xhe  last  being  for  the  dist^arge  or  lawful 
refunding  of  its  obligations." 

The  power  of  the  Commission  to  authorize  the  issue 
of  bonds  or  notes  for  the  refnndii^  of  obligations 
incurred  for  operating  expenses  was  sustained.  It  is 
obvious  that,  to  prevent  inflation  and  the  capitaliza- 
tion of  ^penditures  which  should  properly  be  borne 
out  of  income,  this  power  should  be  sparingly  and 
carefully  exercised,  but  the  fact  that  it  is  granted 
shows  that  the  Legislature  considered  tbat  cases  might 
arise  in  which  its  exercise  would  be  proper. 

In  the  case  now  under  consideration,  it  is  manifest 
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that  none  of  the  evils  against  which  the  statute  seeks 
to  guard  is  even  potentially  present.  The  proposed 
mortgage  is  not  a  railroad  mortgage,  as  usnaUy  nnder- 
stood.  It  will  not  constitute  an  encumbrance  upon  any 
of  the  railroad  properties  of  the  company  except  for 
snch  period  as  may  elapse  before  the  One  Hundred 
and  Fifty-fifth  street  property  can  be  improved  for 
car  bam  pnrpoaes.  Without  going  into  any  elaborate 
examination  of  the  compimy's  finandal  condition,  it 
is  evident  that  it  is  solvent  and  that  its  assets  sub- 
stantially exceed  its  liabilities.  While  it  now  appears 
to  be  operating  at  a  loss,  the  testimony  indicates  that 
conditions  are  improving  in  this  regard  and  that  the 
proposed  readjustment  of  its  affairs  will  enable  it  to 
effect  further  economies  and  secure  more  income  from 
its  non-railroad  properties. 

The  clearing  of  the  company's  railroad  properties 
from  encumbrances  will  place  the  company  in  a  better 
position  for  inclusion  in  any  general  plan  of  readjust* 
ment  which  may  be  adopted  by  the  Commission,  or  on 
the  other  hand,  will  better  enable  it  to  continue  inde- 
pendent operation,  if  not  so  included.  There  appears 
to  be  no  reasonable  ground  of  objection  to  the  pro- 
posed transaction  and  every  consideration  both  of 
legal  right  and  of  business  expediency  supports  it. 

For  these  reasons  it  is  my  opinion  that  tbe  authori- 
zation and  consent  applied  for  should  be  granted  and 
that  the  applicant  should  be  permitted  to  make  the 
proposed  mortgage  or  mortgages,  secure  the  proposed 
loan,  and  apply  the  proceeds  as  above  indicated. 

All  of  which  is  respectfully  submitted  this  15th  day 
of  February,  1922. 

Approved  and  adopted  by  the  Commission. 
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In  the  fatter  of  the  Appeal  Belative  to  the  Tbanspor- 
TATioiT  or  Cebtain  Vvptls  Beaiding  in  District  No. 
1  of  the  Town  of  DreBden,  Washington  Connty 

I  Case  No.  726 

(Ednotion  D«p4rtment,  FebrBU?  28, 1922) 

flAool  dtetrlcti — wPMl  from  nfnul  to  proTidt  tzuiportotioB 
of  pnpUs,  illiiiilwnil 

Wlwre  ftppellftnt  pnrehased  ft  farm  in  «  oonsolidBted  dis- 
triet  ftftoT  tiM  order  ot  eotuolidatioa  beeame  eflective,  the 
nfonl  ot  m  district  meeting  to  provide  truuportation  for 
Ids  duldren  will  be  snBt&ined. 

Gbavbb,  CommisHioner. —  On  Febmary  9,  1920,  an 
order  was  made  by  the  district  snperintendent  of  the 
first  supervisory  district  of  Washington  ooonty,  dia- 
solving  district  No.  4  of  the  town  of  Dresden  and 
annexing  its  territory  to  district  No.  1  of  said  town. 
School  is  maintained  in  the  schoolhonse  of  district  No. 
1.  The  assessed  valuation  of  the  consolidated  district 
is  $31,833. 

Something  over  a  year  after  the  consolidation  was 
made  the  appellant  purchased  a  farm  in  former  dis- 
trict No.  4,  which  is  located  about  three  and  one-half 
miles  from  the  schoolhonse.  The  appellant's  house  is 
1,200  feet  above  the  schoolhonse  and  the  road  is  rough 
and  monntfdnous.  The  appellant  has  asked  the  district 
to  famish  transportation  for  his  children  but  his 
request  has  been  denied  by  the  district  voters 
assembled  at  a  meeting  held  October  17,  1921.  He 
now  seeks  an  order  compelling  the  district  to  furnish 
transportation. 

The  facts  of  this  case  are  unusual.  The  appellant 
has  puTohased  a  farm  that  is  remote  from  the  school 
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and  he  now  asks  the  district  to  expend  a  large  Bnm 
of  money  to  provide  conveyance  for  his  children,  who 
are  nine  and  eleven  years  of  age,  respectively.  His 
farm  was  parchased  long  after  the  consolidation 
became  effective.  He  insists  that  at  that  time  he  had 
no  knowledge  of  the  consolidation  or  tiiat  the  school 
in  former  district  No.  4  was  closed.  Failure  on  his 
part  to  ascertain  the  facts  cannot  be  Bncoessfnlly 
nrged  as  the  basis  of  a  claim  against  the  district. 
This  case  must  be  distinguished  from  cases  of  con- 
solidation in  which  the  appellants  were  residing  in  the 
dissolved  districts  when  the  consohdations  were  made 
and  where  the  children  have  been  forced  to  leave  the 
schools  where  they  have  been  accustomed  to  attend 
and  travel  unreasonable  distances  in  order  to  attend 
schools  maintained  by  the  consolidated  districts.  In 
the  present  case  the  appellant  has  come  into  the 
district  volnntarily  since  the  consolidation  and  is 
chargeable  with  knowledge  of  school  conditions. 
Further,  it  does  not  appear  that  the  appellant's  chil- 
dren are  without  means  of  conveyance.  Three  horses 
are  kept  on  the  farm,  and  although  they  are  owned, 
as  stated,  by  an  older  son  of  the  appellant  who  lives 
with  him,  it  is  not  established  that  one  or  more  of 
these  horses  cannot  be  used  in  taking  the  younger 
children  to  school.  The  appellant  has  failed  to  estab- 
lish a  case  which  would  justify  me  in  imposing  a  heavy 
burden  on  this  comparatively  weak  district  for  the 
payment  of  transportation. 

The  appeal  is  dismissed* 
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In  the  Matter  of  the  Appeal  from  the  Order  Dis- 
solviim;  DisTBiCT  No.  9  of  ths  Town  or  Bichmond- 
TiLLB,  SoHOHASiB  CouNTT,  aud  Annexing  its  Terri- 
tory to  Union  Free  School  District  No.  11  of  Baid 
Town  and  Connty 

Case  No.  727 
(Edoeation  Department,  Febroai?  28,  1922) 
Bdio^  dlftrleta  — oidsT  coasolidaUnf  tehocd  dlitriott  Mt  uld*. 
Francis  L.  Smith,  for  appellants. 
E.  A.  DoZf  for  respondents.  - 

Graves,  Commissioner. —  On  the  9th  day  of  Septem- 
ber, 1921,  the  district  superintendent  of  the  third 
8ai>ervisory  district  of  S(^oharie  connty  issued  an 
order  dissolving  district  No.  9  of  the  town  of 
Bicjunondville  and  annexing  its  territory  to  nnion  free 
school  district  No.  11  of  said  town.  This  order  was 
filed  in  the  town  clerk's  office  on  September  12,  1921. 
The  order  recites  that  it  was  issued  upon  the  consent 
in  writing  of  the  sole  trustee  of  district  No.  9  and  of 
the  trustees  of  district  No.  11,  the  same  being 
attached  to  the  order. 

Three  of  the  residents  and  taxpayers  of  former 
district  No.  9  have  taken  this  appeal  and  show  that 
there  are  about  eighteen  families  residing  in  the  dis- 
trict who  live  from  four  to  six  miles  from  the  school- 
honse  in  district  No.  11  where  the  children  are  now 
required  to  attend  school.  District  No.  9  has  a  valua- 
tion of  about  $33,000.  Its  schoolhouse  was  built  in 
1909.    There  are  sev^n  children  of  sdiool  age  living 
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in  the  district,  at  least  two  of  whom  are  of  academic 
grade  and  attend  the  high  school  in  district  No.  11. 
At  the  annual  meeting  held  in  May,  1921,  appropria- 
tions were  made  for  the  continnance  of  the  school  in 
district  No.  9  and  it  now  appears  that  the  residents 
and  taxpayers  are  practically  nnanimons  in  their 
desire  to  continue  the  existence  of  the  district  and  to 
maintain  school  therein.  It  is  not  shown  that  any 
provision  is  being  made  for  the  transportation  of  the 
pnpils  and  the  distances  to  he  travelled  are  too  great 
for  the  pnpils  to  walk.  The  residences  of  the  pnpils 
are  so  located  that  it  wonld  be  impracticable  to  pro- 
vide adequate  transportation  for  all  of  the  children. 
While  the  number  of  pnpils  is  small  a  carefnl  con- 
sideration of  the  facts  established  on  this  appeal  has 
convinced  me  that  the  best  interests  of  the  commnnity 
will  not  he  served  by  continning  the  consolidation. 
The  school  bnilding  and  its  appnrtenances  need 
repairing  with  particular  reference  to  drainage,  toilets 
and  equipment.  The  district  has  sufficient  assessed 
valuation  to  maintain  a  satisfactory  school  and  the 
residents  of  the  district  profess  a  willingness  to  see 
that  sufficient  moneys  are  appropriated  for  this  pur- 
pose. On  all  the  facts  I  am  disposed  to  grant  the 
prayer  of  the  appeUants  that  the  district  be  restored 
and  the  order  of  dissolution  and  annexation  be  set 
aside. 
The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  order  issued  on  the 
9th  day  of  September,  1921,  dissolving  district  No. 
9  of  the  town  of  Bichmondville,  Schoharie  county,  and 
annexing  its  territory  to  union  free  school  district  No. 
11  of  said  town  and  county,  be  and  the  same  Is  hereby 
set  aside. 
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In  the  Matter  of  the  Application  of  the  YnxAOE  op 
Havuondbpobt,  N.  T.,  for  Approval  of  its  Acquisi- 
tion of  an  Additional  Sonree  of  Water  Supply  and 
of  its  Financial  and  Eogineeriug  Plans  for  the  Con- 
stmoiion  of  a  Water  Supply  System 

Water  Supply  Application  No.  274 

(Water  Power  Commissian,  March  16, 1022) 

Application  apprond  u  modlfled. 

Bt  thb  Coumission. —  George  H.  Keeler,  president 
of  the  board  of  tmstees  of  the  village  of  Hammonds- 
port,  on  January  24, 1922,  acting  on  behalf  and  in  the 
name  of  that  village,  made  application  to  the  Water 
Power  CommiBsion  for  approval  of  the  acquisition  and 
development  of  an  additional  source  of  water  supply 
for  said  village ;  this  application  was  filed  in  the  oCGce 
of  that  Commission  January  28,  1922.  On  February 
28,  1922,  the  Commission  caused  the  site  of  the  new 
works  and  the  new  source  of  water  supply  to  be  in- 
spected by  one  of  its  engineers. 

After  due  notice  published  in  the  Hanunondaport 
BertUd,  a  hearing  on  this  petition  was  held  in  the 
village  hall  in  the  village  of  Hammondsport  on 
February  28,  1922,  at  10 KK)  o'clock  in  the  forenoon. 
At  this  hearing  the  Commission  considered  the  peti- 
tion, maps  and  plans  submitted,  examined  witnesses 
and  heard  arguments  for  the  project,  as  shown  by 
the  minntes.  The  petitioner  was  represented  by 
George  H.  Keeler,  village  president,  Fred  A.  Moore, 
village  clerk,  Dr.  D.  I.  Oleason,  chairman  of  the  board 
of  water  commissioners,  luid  J.  E.  Friedell,  village 


Digmzefl  by  Google 


252  Stati  Depabtmxnt  Bipobib 

[T<d.27]  Water  Power  CommiMian 

trastee.    No  objections  were  filed  and  no  one  appeared 
in  opposition. 

As  an  additional  source  of  water  snpply  for  this 
village,  a  well  has  been  pat  down  near  the  electric 
light  station,  south  of  the  railroad  and  west  of  Main 
street.  This  well  is  twenty  feet  in  diameter  by  twenty 
feet  deep,  with  a  cylindrical  steel  casing,  a  concrete 
bottom  and  a  wooden  roof.  One  one  and  one-fonrth- 
inch  and  three  six-inoh  wells  have  been  snnk  inside 
Uie  casing  and  a  fourth  six-inch  well  has  been  snnk 
jnst  ontside  of  the  dag  well  and  connected  to  it  by  a 
pipe.  These  wells  all  extend  to  a  fonr-foot  water-bear- 
ing stratum  of  sand,  thirty-six  feet  below  the  surface. 
Withont  pumping,  there  is  an  artesian  flow  from  these 
wells  reaching  an  elevation  of  two  feet  above  the  sur- 
face of  the  ground.  Adjacent  to  the  large  well  a  small 
pumping  station  has  been  erected,  containing  a  seven 
and  one-half  inch  by  ten-inch  Bnmsey  triplex  single 
action  pump  of  250  gallons  per  minute  capacity, 
directly  connected  to  an  electric  motor.  The  power 
for  this  pump  is  obtained  from  the  electric  Hghting 
company  and  the  employees  of  this  company  also  oper- 
ate by  the  pump.  Water  from  the  wells  is  pnmped 
into  the  distribution  system  of  the  village  and  the 
existing  standpipe.  The  total  cost  of  this  improve- 
ment was  slightly  over  $6,000.  These  works  were 
constructed  in  1919,  wlthont  authority  from  the  State. 
Approval  of  them  is  now  desired. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows : 

Hammondsport  is  an  incorporated  village  in  Stenben 
connty,  situated  at  the  head  of  Kenka  lake.  li  is  the 
terminus  of  the  Bath  and  Hammondsport  railroad  and 
the  center  of  an  extensive  grape  growing  region.  Near 
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'  the  Tillage  is  aitoated  the  aeroplane  plant  of  tiie  Cnr- 
tiss  Company.  In  spite  of  this  apparently  favorable 
location,  the  village  appears  to  be  decreasing  in  popu- 
lation and  importance.  The  population  of  Hammonds- 
port,  by  the  last  census,  was  1,060.  According  to  the 
petition,  the  assessed  valuation  of  taxable  property 
within  the  village  by  the  last  roll  was  approximately 
$800,000.  The  village  debt,  all  of  which  was  incurred 
for  water  suj^ly  purposes,  now  amounts  to  $11,000  in 
bonds  and  $S,000  in  notes.  This  village  has  a  separate 
board  of  water  conunisaioners. 

Hammondsport  installed  a  publicly  owned  water 
mpply  system  in  1894.  Originally  water  was  obtained 
by  gravity  from  springs  and  streams  about  one-half 
mile  northwest  of  the  village.  The  State  Department 
of  Health  found  this  source  to  be  contaminated  and  it 
was  soon  abandoned  and  water  obtained  from  Keuka 
lake.  On  the  west  shore  of  that  lake,  about  one-half 
mile  northeast  of  the  village,  a  pumping  station  was 
built.  Water  is  now  drawn  through  an  intake  pipe 
about  two  hundred  feet  long,  which  extends  from  the 
pumping  station  into  a  portion  of  the  lake,  where  the 
water  is  from  forty  to  fifty  feet  deep.  This  station  is 
equipped  with  a  seventy-flve-horsepower  boiler  and 
two  duplex  steam  pumps,  one  eight  inches  by  five 
indies  by  ten  inches  and  the  other  fourteen  inches  by 
seven  inches  by  twelve  inches.  All  of  this  equipment 
is  old  and  in  poor  repair.  The  pumping  station  is  ordi- 
narily operated  at  from  200  to  275  gallons  per  minute, 
although  it  has  a  much  greater  nominal  capacity.  A 
distribution  piping  system,  consisting  of  approxi- 
mately four  and  one^alf  miles  of  cast-iron  pipe  of 
from  four  indies  to  eight  inches  in  diameter,  has  been 
laid  in  tbe  various  streets  of  the  village.  Near  the 
orig^al  source  of  supply  there  is  a  steel  tank,  sixty 
feet  in  diameterby  twenty-five  feet  high,  with  a  oapac- 
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ity  of  abont  550,000  gallons,  at  an  elevation  studi  as  to  - 
give  static  pressures  on  the  87Btem  of  approximately 
125  pounds  per  square  inch.  All  taps  are  meteired  and 
forty-seven  hydrants  are  provided  for  fire  protection. 
The  amount  of  water  pumped  to  the  village  is  said  to 
be  about  100,000  gallons  per  day,  of  iriiich  amount 
only  50,000  gallons  per  day  is  accounted  for  by  the 
meters. 

The  lake  pumping  station  is  quite  inaccessible,  so 
that  the  cost  of  delivery  of  coal  to  it  is  excessive.  It 
is  connected  to  the  village  distribution  system  by  a 
four-inch  pipe,  which  is  too  smaU.  Therefore  the  cost 
of  pumping  from  this  station  is  unduly  high  and  in 
addition  the  station  itself  should  be  rebuilt.  Water 
from  Kenka  lake  is  pumped  without  any  purification 
and  purification  is  needed. 

In  view  of  the  necessity  in  the  near  future  of 
rebuilding  the  lake  pumping  station,  the  village 
authorities  sought  another  source  of  supply  to  replace 
it  and  finally  selected  the  source  which  the  Commis- 
sion is  now  requested  to  approve.  By  resolution  of 
the  board  of  trustees  of  the  village,  adopted  March  5, 
1919,  the  project  of  developing  this  additional  source 
of  supply,  at  an  expense  not  to  exceed  $6,000,  was  sub- 
mitted to  the  electors  of  the  village  at  an  election  to  be 
held  March  18,  1919.  At  this  election  the  proposition 
was  carried  by  110  affirmative  to  17  negative  votes. 
Thereafter  .the  works  were  constructed.  The  making 
of  this  petition  to  the  Water  Power  Commission  was 
authorized  by  the  trustees  of  the  village  at  a  meeting 
held  January  4,  1922. 

In  designing  and  constructing  the  works  necessary 
to  make  available  this  additional  source  of  water  sup- 
ply, the  village  authorities  api>ear  to  have  acted  wilii- 
out  engineering  advice. 
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At  the  8ite  of  the  new  well  there  is  on  the  surface 
of  the  gronud  a  layer  of  muck  and  cinders,  abont  fonr 
feet  thick.  Under  this  there  is  a  bed  of  tight  blue 
clay,  thirty-two  feet  thick,  which  rests  upon  a  stratum 
of  water-bearing  sand,  about  four  feet  in  thickness. 
This  sand  in  turn  rests  upon  tight  blue  clay,  which 
has  been  penetrated  to  a  depth  of  one  hundred  feet 
below  the  surface.  The  village  itself  rests  upon  a 
stratum  of  sand  and  gravel,  the  built-up  section  being 
generally  at  a  considerably  higher  elevation  than  the 
ground  surface  at  the  well.  It  seems  probable  that 
the  clay  stratum  overlying  the  water-bearing  sands 
extends  across  the  valley  and  that  the  gravel  forma- 
tion  on  which  the  village  is  built  rests  on  it.  The 
origin  of  the  water  obtained  from  the  water-bearing 
sands  is  entirely  problematical.  It  may  be  obtained 
from  Qi6  catchment  area  at  a  long  distance  from  the 
village. 

The  yield  from  this  well  as  now  constructed  is  not 
sufiBtnent  to  supply  the  village  and  hae  to  be  supple- 
mented by  water  pumped  at  the  old  pumping  station. 
The  village  authorities  believe  that  by  sinking  the  dug 
well  to  a  greater  depth  the  ground  water  level  can  be 
drawn  to  a  lower  elevation,  thus  making  available  a 
greater  quantity  of  water  from  these  wells.  It  seems 
probable  that  the  yield  of  these  wella  can  be  augmented 
in  some  such  manner,  although  any  great  deepening 
of  the  dug  well  will  require  the  lowering  of  the  pump 
in  order  to  avoid  exceeding  the  practical  suction  limit. 
Material  augmentation  of  the  supply  can  hardly  be 
obtained  except  by  sinking  additional  wells  at  some 
distance  from  this  welL 

From  a  sanitary  point  of  view  the  location  of  this 
well  is  not  favorable.  It  is  close  to  the  railroad,  the 
inlet  creek  and  down  hill  from  the  greater  part  of  the 
village.    There  is  no  sewerage  system  in  Hammonds- 
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port  and  all  sewage  in  that  village  is  disposed  of  by 
leaching  cesspools  in  the  gravel  stratum  on  which  it 
is  built.  There  is  always  a  possibility  that  some  of 
this  sewage  may  reach  the  well,  or  that  it  may  he  con- 
taminated by  surface  wash.  Apparently  the  groand 
about  the  well  is  never  flooded  either  by  the  lake  or 
by  the  inlet.  The  danger  of  the  entry  of  surface  wash 
into  it  can  be  readily  eliminated  by  the  construction  of 
a  clay  collar  about  the  existing  well  casing.  The  con- 
struction of  euch  a  collar  will  be  required.  It  must  be 
founded  on  and  bonded  into  the  upper  clay  stratum, 
extend  within  two  or  three  inches  at  the  top  of  the 
casing  and  be  at  least  two  feet  wide  on  top. 

Analyses  of  the  water  from  this  well  indicate  &at  it 
is  somewhat  hard,  nearly  twice  as  hard  as  the  water 
from  the  lake;  they  fail  to  show  the  presence  of 
onanisms  indicative  of  sewage  pollution.  This  would 
indicate  that  the  upper  clay  stratum  is  effective  in 
preventing  the  contamination  of  the  well  water  by 
sewage  from  the  village  itself.  In  order  to  be  assured 
that  the  quality  of  water  drawn  from  this  well  will 
always  be  such  as  to  make  it  safely  drinkable,  the 
Commission  will  require  that,  if  future  analyses  shall 
indicate  unsatisfactory  conditions,  the  village  of  Ham- 
mondsport  shall  purify  all  water  pumped  from  this 
well  by  sterilization,  with  liquid  chlorine  or  otherwise. 

The  works  as  constructed  appear  to  be  safe  and 
suitable. 

The  village  purchased  no  land  in  connection  with 
this  new  source  of  water  supply. 

Alternative  aources  of  supply  undoubtedly  exist  and 
the  Commission  is  of  the  opinion  that  the  authorities 
of  the  village  of  Hammondsport  should  engage  the 
services  of  a  competent  water  supply  engineer  and 
make  a  careful  study  as  to  how  the  needs  of  this 
village  for  water  can  best  be  met.    Lake  Keuka  does ' 
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not  aeem  to  be  a  proper  sonrce  of  water  snpply  unless 
the  water  is  purified.  The  existing  well  now  under 
consideration  not  only  does  not  give  sufficient  water, 
but  might  be  improved  in  both  design  and  location.  If 
the  village  desires  a  permanent  ground  water  supply, 
it  would  aeem  that  it  should  consider  the  sinking  of  a 
line  of  wellfi  across  the  valley;  snch  line  to  be  above 
the  limits  of  the  village;  small  tubular  wells  of  the 
ordinary  type  to  be  used  and  connected  together  to  a 
properly  located  pumping  station.  Furthermore  there 
seems  good  reason  to  suppose  that  a  suitable  gravity 
source  Of  supply  could  be  found  and  developed,  which 
Would  obviate  the  cost  and  trouble  of  pumping. 

The  carrying  out  of  this  project  will  not  in  any  way 
affect  the  interests  of  any  other  municipality  or  civil 
division  of  the  State  with  regards  to  a  supply  of 
water. 

The  legal  damages  which  may  be  caused  by  the 
execution  of  the  plans  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  equi- 
tably determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  village  and  the  interests  of  other  municipal 
corporations,  civil  divisions  of  the  State  and  the 
inhabitants  thereof,  it  is  hereby  determined  to  be 
fiecessary  to  modify  this  application  as  submitted,  and 
it  is  hereby  modified  to  provide  as  follows : 

1.  To  assure  the  exclusion  of  surface  wash  from 
the  well,  a  substantial  collar  of  puddled  clay  shall  he 
constmcted  about  the  existing  casing.  Under  the 
area  to  be  covered  by  this  collar  the  overlying  strata 
shall  be  excavated  down  to  the  upper  surface  of  the 
npper  clay  bed  and  the  collar  shall  be  firmly  bonded 
to  this  bed.  Such  collar  shall  extend  to  within  two 
or  three  inches  of  the  top  of  the  casing,  shall  be  two 
X7 

Digmzefl  by  Google 


258  State  Dbpaktubht  Bsportb 

[VoL  27}  Water  Power  C<HBmia>io& 

feet  wide  on  top  and  carried  down  to  the  Biirface  of 
the  clay  on  a  gentle  slope.  At  the  time  this  collar  is 
built  the  oncovered  clay  snrface  shall  be  carefully 
'  examined  to  determine  that  no  holes  have  resulted 
from  the  sinking  of  the  casing  and,  if  any  snch  holes, 
cracks  or  crevices  are  discovered,  they  shall  be  refilled 
with  pnddled  clay.  Clay  for  this  purpose  must  be 
obtained'  from  a  point  remote  from  the  well. 

2.  If  future  analyses  or  inspections  shall  indicate 
the  necessity  therefor,  the  viUage  shall  install  suitable 
apparatus  for  sterilizing  the  water  pumped  from  this 
well  with  liquid  chlorine  or  otherwise,  and,  if  required, 
all  water  so  pnmped  shall  be  sterilized  to  the  Batisfac- 
tion  of  this  Commission  before  entering  the  distribu- 
tion mains. 

In  consideration  of  the  above,  and  subject  to  the 
modifications  heretofore  stated,  the  Commission  there- 
fore finds  and  determines : 

First  That  the  plans  proposed  are  justified  by  pub- 
lic necessity.    - 

Second.  That  said  plans  provide  for  the  proper  and 
safe  constmction  of  all  work  connected  therewith. 

Third.  That  swd  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  that  filtration  is  at  the  present  time 
unnecessary. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the  State 
affected  thereby  and  to  the  inhabitants  thereof,  par-  f 
ticular  consideration  being  given  to  their  present  and  ' 
fntnre  neceBsities  for  sources  of  water  supply. 

Fifth.  That  said  plana  make  fair  and  eqnitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  resnlt  from  the  execution  of 
said  plans  or  the  acquirii^  of  said  lands. 
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Wherefore,  the  Water  Power  ConunisBion  does 
hereby  approve  the  said  application  of  the  village  of 
Hammond  sport  as  thus  modified. 

In  witness  whereof,  the  Water  Power  CommiB- 

sion  has   cansed   this  determination   and 

approval   to   be   signed  by   the  members 

thereof   and   has  caused   its   official   seal 

[u  8.]     to  be  affixed  hereto  and  has  filed  the  same 

with  all  maps,  plans,  reports  and  other 

papers  relating  thereto  in  its  office  in  the 

dty  of  Albany  this  16th  day  of  March,  1922. 

Watbb  Powbb  C01CICIB810N 

Alxxandeb  Macdonau* 

Conservation  Commissioner 
Ghables  D.  Newtoit 

A  ttomey-Oeneral 
Fbame  M.  Wnxiuis 
State  Engineer  and  Surveyor 

A.   H.    PBEKIKB 

Secretarf/  to  the  Commission 


In  the  Matter  of  the  Claim  for  CompensaUon  under 
the  Workmen's  Compensation  Law  Made  by  Lillian 
Vakdbbsliob,  Widow  of  John  S.  Vandbbblicb,  for 
the  Death  of  John  S.  Vandbbsuok,  Deceased, 
against  Louis  Youno,  Employer;  and  Gums  Indbh- 
HiTT  Company,  Insurance  Carrier 

Cases  Nos.  700960  and  791546'B 

(InintruJ  BoMid,  FebroMT  IK,  1922) 

DmA  fMm  IwDioiThaft  IciUmiag  opantton  for  cuut  «UA 
dcTCloped  bsoUM  of  Injnzr  —  mmrd  mads  to  wUov. 

Wlule   woriung  at  his   eotploTer'B   plant   opflimiff  oyaton 
and  fllanu,  a  bliatar  which  had  devdop«d  in  the  palm  of  th* 
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Iriglit  luuid  of  deoeued  bnni:  and  poisonoiu  buteria  entvod 
into  iba  ineinos  eanaed  by  the  bnnting  of  the  blister.  Tba 
infection  thereafter  ipiead  and  u  a  reanlt  a  eaneer  devd- 
oped  in  the  deep  eerrieal  glands  and  spread  to  the  tongue 
and  tonsils.  Deceased  was  operated  npon  for  the  cancer  and 
died  as  a  result  of  a  hemorrhage  from  the  jugular  vein. 
StUd,  that  the  injury  reoeived  was  the  prozinisto  caoae  of 


This  daim  came  on  for  hearing  before  the  State 
Indnetrial  Commission  at  Rochester,  N.  Y.,  on  Decem- 
ber 29,  1919,  February  9,  1920,  February  16,  1920, 
September  18, 1920,  October  4,  1920,  October^,  1920, 
Febmary  21,  1921,  February  28.  1921,  and  before  tb« 
State  Industrial  Board  on  April  13,  1921,  May  25, 
1921,  June  1,  1921,  June  6,  1921,  June  13,  1921,  June 
20,  1921,  July  27,  1921,  and  October  19,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  successor  to  the 
State  Industrial  Commission  in  this  ease. 

Bobert  M.  McOormick,  for  employer  and  insurance 
carrier. 

'    Daniel  Boach,  for  claimant 

*  Bt  the  BoABn. —  All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board  makes 
its  oonclnsions  of  fact,  award  and  decision  as  follows : 

On  November  10,  1919,  the  day  when  J<An  S.  Van- 
derslice  received  Xhe  injuries,  which  resulted  in  his 
death,  hereinafter  described,  he  resided  at  106  Cort- 
land street,  Bodiester,  N.  T.,  and  was  employed  by 
Louis  Young  engaged  in  the  business  of  conducting  a 
wholesale  and  retail  oyster  and  fiab  market,  located  at 
114  West  Main  street,  Rodiester,  N.  Y. 

On  November  10,  1919,  John  S.  Yandersliee  was 
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working  for  his  employer,  at  his  employer's  plant, 
opening  oysterB  and  clams,  when  a  blister,  which  had 
developed  on  the  palm  of  his  right  hand,  waa  broken 
while  opening  oysters,  and  poisonona  bacteria  entered 
into  the  incision  caused  by  the  bursting  of  said  blister, 
and  as  a  result,  blood  poisoning  developed  in  his  right 
hand.  As  result  of  said  injury  his  right  hand  was 
drained,  and  he  returned  to  work  on  December  11, 
1919,  but  at  that  time  the  palm  of  the  said  hand  was 
still  sore,  and  his  wrist  was  weak,  and  the  flexor 
tendon  of  his  right  finger  was  sensitive,  and 
tenosynovitis  existed  in  his  right  wrist,  and  this  con- 
dition was  present  at  the  time  that  he  was  examined 
by  Dr.  Qeorge  M.  Gelaer  on  the  hearing  of  his  claim 
for  compensation  on  February  1&,  1920. 

The  infection  that  was  caused  by  said  injury  was 
never  eliminated  from  claimant's  hand,  and  in  April, 
,1920,  the  infection  began  to  spread  from  the  site  of 
said  injury  hp  his  right  arm,  and  in  May,  the  infection 
reached  the  deep  cervical  glands,  under  the  right 
clavicle  near  the  thoracic  duct.  As  result  of  the  irrita- 
tion and  inflammation  caused  by  the  infection 
produced  by  the  injury,  a  cancer  developed  in  the  said 
glands,  and  spread  to  his  tongue  and  tonsils,  and  on 
July  27,  1920,  he  was  operated  for  said  cancer,  and 
on  August  29, 1920,  he  died  as  a  result  of  a  hemorrhage 
from  the  jugular  vein ;  said  hemorrhage  being  caused 
by  the  said  cancer,  but  the  proximate  cause  of  death 
was  the  injury  that  he  received  on  November  10, 1919. 

The  injuries,  which  resulted  in  the  death  of  John  S. 
Vanderslice,  were  accidental  injuries,  and  arose  out 
of  and  dnring  the  course  of  bis  employment. 

The  average  weekly  wage  of  John  S.  Vanderslice 
was  the  sum  of  nineteen  dollars  and  twenty-three 
cents. 

John  S.  Vanderslioe  left  him  anrviving  Lillian  Van- 
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deTBliee,  widow,  aged  forty-nine  years,  the  claimant 
herein. 

Award  of  compensatioD  is  hereby  made  against 
Lonia  Tonng,  employer,  and  G-lobe  Indemnity  Com- 
pany, inanrance  carrier,  to  Lillian  Vanderalice,  widow 
of  John  S.  Vanderslice,  aged  forty-nine  years,  at  the 
rate  of  $5,769  weekly,  during  widowhood,  with  two 
years'  compensation  in  one  Inmp  snm  apon  remarri- 
age ;  and  to  Lillian  Vanderslice,  widow,  in  the  snm  of 
$100  on  account  of  the  fnneral  expenses  of  John  S. 
Vanderslice,  deceased. 

Present  payment,  pnrsnant  to  the  terms  of  said 
award,  is  dne  and  payable  in  the  snm  of  $236.52  cover- 
itig  period  from  Angnst  29,  1920,  to  Jane  13,  1921. 
Future  payments,  pursuant  to  the  terms  of  said  award, 
are  dne  and  payable  every  two  weeks  in  the  som  of 
$11,638  during  tlie  period  heretofore  mentioned. 


In  the  Matter  of  the  Claim  for  Compensation  vnder 
the  Workmen's  Compensation  Law,  Made  by  Mbblb 
C.  Htll,  Widow  of  Walter  B.  Hill,  Deceased,  in 
Behalf  of  Herself  and  Infant  Daughter,  for  the  Death 
of  Walteb  B.  Hill,  against  The  Anobah  Papsb 
Mim,  Employer ;  and  Ahkbican  Mtttual  Liabilut 
Iksubanoe  Cohpakt,  Insarance  Carrier 

Death  Claim  No.  506983 

(Indnatriol  Board,  Febnury  20,  1922) 

Amrd  to  widow  and  minnr  child  for  dMtli  of  omplVM  rMotttac 
frou  Injnriai. 

DeeMsed  while  in  -the  oohtm  of  hia  empl<^iiMDt  rasUined 
*  fnctored  skull  b;  reason  of  beii^  stmek  by  an  ieiela 
irtdoh  fall  from  a  bnUding  at  hia  smployw'B  plant.    The  in- 
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juries  so  sofltained  prodneed  t»aiuatio  nenrosis  vhicb  caused 
Jaeksonian  fits  and  finally  resulted  in  death  almost  sixteen 
mmiths  after  the  date  of  the  accident.  Beld,  that  the  injury 
TeedTed  was  the  proximate  cause  of  death. 

This  claim  came  on  for  bearing  before  tbe  State 
Indastrial  Commission  at  Fougbkeepsie,  N.  Y.,  on 
Pebmary  14,  1921,  and  before  tbe  State  Industrial 
Board  at  Pougbkeepaie,  N.  T.,  on  April  13,  1921, 
December  15,  1921,  January  11,  1922  and  February 
11, 1922. 

Tbe  State  Indastrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  became  the  successor  of 
tbe  State  Indastrial  Commission  in  this  case. 

Clarence  B.  Tippett,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  the  Boabd. — All  the  evidence  submitted  before 
tbe  State  Industrial  Board  having  been  heard  and 
daly  considered,  tbe  State  Industrial  Board  makes  its 
conclusions  of  fact,  award  and  decision  as  follows: 

On  Jannary  24,  1920,  tbe  day  on  which  Walter  B. 
Hill  received  the  injuries  which  resulted  in  his  death 
on  May  14,  1921,  he  resided  at  Ancram,  N.  Y.,  and 
was  employed  by  tbe  Ancram  Paper  Mills,  engaged  in 
the  business  of  manufacturing  paper,  with  a  plant 
and  place  of  business  located  at  Ancram,  N.  Y.  Wal- 
ter B.  Hill  was  employed  at  a  millwright  in  tbe  plant 
of  bis  employer. 

On  January  24,  1920,  Walter  B.  Hill  was  working 
for  his  employer,  at  his  employer's  plant,  and,  while 
engaged  in  the  regular  course  of  bis  employment,  he 
left  one  of  the  buildings  connected  with  said  mill  for 
the  purpose  of  obtaining  a  pail,  which  he  was  to  use 
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in  connection  with  his  emploj'er  's  business,  and,  as  he 
emerged  from  said  building,  an  icicle,  weighing 
approximately  three  hundred  pounds,  fell  and  stmck 
him  at  the  back  of  his  skull,  which  caused  him  to  fall 
to  the  ground,  and  dazed  him,  so  that  it  was  necessary 
for  him  to  crawl  on  his  hands  and  knees  baci:  into  the 
engine  house  connected  with  the  plant  of  bis  employer. 
The  injury  received  as  a  result  of  said  accident  pro- 
duced a  laceration  of  the  scalp,  which  permitted  the 
emission  of  blood,  and  a  bamp  developed  at  the  site 
of  the  said  injnry. 

As  a  further  result  of  said  injury,  he  received  a 
fracture  in  the  lateral  area  of  his  sknll,  which  caused 
a  portion  of  the  skull  to  press  on  the  motor  area  of  his 
brain.  As  a  result  of  said  injuries,  and  its  conse- 
quences, particularly  due  to  the  pressure  of  the  skull 
on  his  brain,  he  suffered  with  spasms  in  Jnly,  1920, 
and  the  said  injuries  also  produced  traumatic  nea- 
rosis,  which  caused  Jacksonian  fits,  the  first  of  which 
occurred  on  November  26, 1920,  and,  as  a  result  of  the 
said  injuries  and  its  consequences,  he  was  disabled 
from  November  26,  1920,  np  to  the  date  of  his  death, 
which  occurred  on  May  14,  1921,  The  injury  that  he 
received  on  January  24,  1920,  was  the  proximate 
cause  of  death,  which  occnrred  on  May  14,  1921. 

Prior  to  receiving  said  injuries,  Walter  B.  Hill  was 
in  good  health,  and  performed  heavy  and  laborious 
labor,  and  never  had  fits  or  fainting  spells,  nor  was 
his  brain  or  nerves  in  anywise  abnormal. 

The  injuries  which  resulted  in  the  death  of  Walter 
B.  Hill  were  accidental  injuries,  and  arose  oat  of  and 
daring  the  course  of  his  employment. 

The  average  weekly  wage  of  Walter  B.  Hill  was  the 
sum  of  twenty-three  dollars  and  eight  cents. 

Walter  B.  Hill  left  him  surviving  Merle  C.  Hill, 
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widow,  aged  twenty-five  years;  and  Vester  M.  Hill, 
daughter,  aged  four  years,  the  claimants  herein. 

Written  notice  of  injnry  was  not  given  to  the  em- 
ployer within  the  time  prescribed  by  section  18  of  the 
Workmen's  Compensation  Law,  bnt  neither  the 
\  employer  nor  the  insurance  carrier  was  prejudiced  by 
'  the  failure  to  give  written  notice  of  injury,  because 
verbal  notice  of  injury  was  given  to  John  M.  McCue, 
the  assistant  superintendent  of  the  mill,  who  had 
charge  of  the  workroom  wherein  Walter  B.  Hill  was 
employed,  the  day  that  the  injury  occurred,  and  also 
verbal  notice  of  injury  was  given  to  Edward  McCue, 
son  of  John  M.  McCue,  who  was  bookkeeper  in  the 
plant  of  Walter  B.  Hill's  employer,  the  same  day  that 
the  accident  occurred,  and  said  John  M.  McCue,  assist- 
ant superintendent,  had  knowledge  of  the  disability  of 
the  claimant  immediately  after  it  occurred  on  Novem- 
ber 26,  1920. 

Written  notice  of  death  was  not  given  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  Compensation  Law,  but.  neither  the 
employer  nor  the  insurance  carrier  was  prejudiced  by 
the  failure  to  give  written  notice  of  death,  because 
both  the  employer  and  the  insurance  carrier  herein 
had  actual  knowledge  of  the  death  of  Walter  B.  Hill 
within  thirty  days  after  it  occurred. 

Award  of  compensation  is  hereby  made  against  the 
Ancr-am  Paper  Mills,  employer;  and  American  Mutual 
Liability  Insurance  Company,  insurance  carrier,  to 
Merle  C.  Hill,  widow,  aged  twenty-five  years,  at  the 
rate  of  $6,924  weekly  during  widowhood,  with  two 
years'  compensation  in  one  tump  sum  upon  remar- 
riage; and  to  Vester  M.  HiU,  daughter,  aged  four 
years,  at  the  rate  of  $2,508  weekly  until  she  shall 
arrive  at  the  age  of  eighteen  years;  and  to  Merle  C. 
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Hill,  widow,  in  the  Bnm  of  $100,  on  account  of  the 
funeral  expensea  of  Walter  B.  Hill,  deceased. 

Present  payment  parsnant  to  the  terms  of  said 
award  is  due  and  payable  in  the  sam  of  $369.38,  cover- 
ing the  period  from  May  14,  1921,  to  February  18, 
1922.  Future  payments  pursuant  to  the  terms  of  said 
award  are  due  and  payable  every  two  weeks  in  the 
sum  of  $18.46,  during  the  period  mentioned  in  the  pre- 
ceding paragraph. 

The  failure  to  give  written  notice  of  injury  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  Compensation  Law,  is  hereby  excused 
on  the  ground  that  neither  the  employer  nor  the  insur- 
ance carrier  was  prejudiced  by  the  failure  to  give 
written  notice  of  injury,  because  verbal  notice  of 
injury  was  given  to  John  M.  McOue,  the  assistant 
superintendent  of  the  mill,  who  had  charge  of  the 
workroom  wherein  Walter  B.  Hill  was  employed,  the 
day  that  the  injury  occarred,  and  also  verbal  notice  of 
injury  was  given  to  Edward  McCue,  son  of  John  M. 
McCne,  who  was  bookkeeper  in  the  plant  of  Walter  B. 
Hill's  employer,  the  same  day  that  the  accident 
occurred,  and  said  John  M.  McCne,  assistant  super- 
intendent, had  knowledge  of  the  disability  of  the 
claimant  immediately  after  it  occurred  on  November 
26,  1920. 

The  failure  to  give  written  notice  of  death  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  Compensation  Law  is  hereby  excused 
on  the  ground  that  neither  the  employer  nor  the  insur- 
ance carrier  was  prejudiced  by  the  failure  to  give 
written  notice  of  death,  because  both  the  employer 
and  the  insurance  carrier  herein  had  actual  knowledge 
of  the  death  of  Walter  B.  Hill  within  thirty  days  after 
it  occurred. 
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la  the  Matter  of  the  Petition  (Or  Complaint)  of 
ItepuBUC  Light,  Heat  akd  Poweb  Compant,  Inc., 
nnder  Sections  71  and  72  Public  Service  Commis- 
sion Law,  Aaking  this  Commission  to  Fix  Higher 
Prices  to  be  Charged  the  Public  for  Natural  Gas  in 
the  City  of  Batavia,  and  in  the  Villages  of  Akron 
and  Attica,  and  Other  Municipalities  in  Qenesee, 
Erie  and  Wyoming  Counties,  Formerly  Served  by 
the  Alden-Batavia  Natural  Gas  Company,  and  the 
Akron  Natural  Gas  Company,  and  the  Attica 
Natnral  Gas  Company 

Case  No.  317 

(PnUie  Serriee  Conunission,  Harch  9,  1922) 

Vttiml  fM  companies  —  ntes  —  ftdjurtment  of  nto  baaa. 

The  aetnal  inone;  expended  in  net  additions  to  fixed  capital 
■honld  be  added  to  tbe  rate  base  adopted  by  the  old  Conunis- 
■i<»  and  apon  the  rate  base  as  thns  adjusted  and  npon  the 
aetnal  nanlts  of  operetions  the  company  is  permitted  to  fix  a 
rale  of  seventy-flvs  cents  per  1,000  cubic  feet  with  a  discount 
ol  Itn  eenti  per  1,000  enbie  fert  for  prompt  payment  of  bills; 

iwrmilily  minimnm  charge  of  One  dollar. 

Williams,  Minard  &  Williams,  for  Republic  Light, 
Heat  and  Power  Company,  Inc. 

Isaac   H.    MoBwen,   for  the    Clarence    Community 
Council  and  Clarence  Civic  Club. 

Frank  L.  Baniett,  for  the  town  of  Alden  and  the 
village  of  Aldeu. 

James   A.   LeSenr,   B.   J.    Stedman,   and  Arthur 
E.  Sutherland,  for  the  city  of  Batavia. 
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Richard  E.  Coley,  for  the  Chamber  of  Commerce  of 
the  city  of  Batavia  and  certain  consumers  of  gas  ia 
said  city. 

George  Bethka,  for  the  town  of  Lancaster. 

Arthur  H.  Lester,  for  the  town  of  Middlehnry  and 
the  incorporated  village  of  Wyoming. 

W.  E.  Hopkins,  for  the  village  of  Attica  (appears 
specially). 

Henry  L.  Steiner,  for  the  incorporated  Ullage  of 
Akron. 

PooLET,  Commissioner. — ^A  petition  was  filed  on 
September  26,  1921,  by  the  Bepablic  Light,  Heat  and 
Power  Company,  alleging  that  the  rate  then  and  now 
chained  by  it  for  natural  gas  in  its  Alden-Batavia, 
Akron,  Attica  district  is  insnflSdent  to  yield  a  reason- 
able compensation  for  the  service  rendered  and  is 
unreasonable  and  confiscatory. 

The  rate  in  question  is  sixty  cents  per  1,000  onbio 
feet,  with  a  disconnt  of  five  cents  per  1,000  cnbic  feet 
for  prompt  payment  of  bills  and  with  a  minimnm 
monthly  charge  of  one  dollar,  and  was  fixed  by  order 
of  the  Pnblic  Service  Commission,  Second  District, 
dated  March  10,  1921,  in  Case  No.  7044,  which  pro- 
vided that  such  rate  should  become  effective  on  five 
days'  notice  on  or  before  April  1,  IdSil,  and  continue 
in  force  until  April  1,  1922,  and  thereafter  until 
otherwise  ordered  by  the  Commission.  The  eity  of 
Batavia  and  the  company  both  filed  applications  for 
a  rehearing  in  Case  No.  7044,  which  were  denied  by 
this  Commission  by  order  dated  June  15,  1921. 

The  municipalities  concerned,  on  the  first  hearing, 
objected  to  any  action  on  the  part  of  the  CommiBsiop 
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with  respect  to  the  petition  filed  by  the  company 
herein  on  the  ground  that  the  order  of  the  former 
Commission  dated  March  10,  1921,  above  referred  to, 
definitely  fixing  the  rates  to  be  charged  for  the  period 
ending  April  1,  1922,  deprived  this  CommisBion  of 
any  jarisdiotion  in  the  matter  until  after  the  expira- 
tion of  said  period.  The  Commission  has  ample 
anthority  to  grant  rehearinga  and  to  abrogate  or 
change  its  orders  and  even  to  consider  facts  arising 
since  the  making  of  an  order.  Bnt  this  question  be- 
comes of  no  importance  in  this  ease  in  view  of  the 
fact  tiiat  the  period  fixed  by  the  order  of  March  10, 
1921,  will  expire  April  1,  1922,  and  the  rates  hereby 
fixed  will  become  effective  only  after  that  date. 

The  company  has  presented  evidence  in  this  pro- 
ceeding which  clearly  entitles  it  to  increased  rates. 
The  rate  base  adopted  by  the  former  Commission  in 
Case  No.  7044  was  $1,162,555.  The  Commission  in- 
tended to  allow  a  retnm  of  12  per  cent  to  insure  a 
fair  retam  on  property  invested  and  provide  for  con- 
tingencies and  a  reasonable  reserve  for  depreciation. 

The  following  is  a  comparison  of  the  estimated 
resnlts  made  by  the  former  Commission,  and  the 
actual  resnlts  of  operations  of  the  company  for  the 
year  1921: 

Aitiul  rmtta  RmiH  of 

Commiiiisa'i    Old  nU  S  mootlia      b**  rata 

SalM    (cubic    feet) 500,000,000  382,513,000  392,513,000 

Operating  income    «275,051  00  tlS3,T77  06  $221,610  16 

OpcnUii«    ezpenrcs    136,544  00  141,676  87  141,676  87 

Por  nturn  kxA  deprecistioa  139,507  00  42,102  11  79,834  20 

This  proceeding  has  been  treated  as  a  continnation 
of  Case  No.  7044.  Nather  the  company  nor  the  in- 
terested municipalities  qnestioned  the  reasonableness 
of  the  rate  base  adopted  by  the  former  Commisrion 
except  that  the  company  claimed  that  it  should  be 
allowed  additions  to  said  rate  base,  as  follows : 
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1.  Other  intangible  property $267^93 

2.  Going  concern  valae 294,228 

3.  Net  additions  to  fixed  capital  to  April 

30,  1921   41,192 


The  first  two  items  were  considered  by  the  former 
Commission.  The  intangible  property  above  men- 
tioned represents  deductions  made  from  the  fixed 
capital  account  of  the  company  by  the  former  Com- 
mission, and  consists  of  differences  between  the 
amount  of  capital  stock  issued  by  the  Alden-Batavia 
Natural  Qas  Company  and  the  Afaron  Natural  Chw 
Company  and  the  actual  cost  to  their  predecessor 
companies  of  gaa  wells  and  other  equipment.  A  full 
consideration  of  the  evidence,  especially  with  respeot 
to  the  depreciation  and  depletion  of  the  company's 
property  as  shown  by  its  own  testimony,  leads  to  the 
conclusion  that  the  former  Commis^on  placed  a  fair 
valuation  upon  the  company's  property,  and  snoh 
valuation  should  not  be  disturbed  in  this  proceeding. 
As  to  the  claim  for  going  value,  it  is  only  necessary 
to  point  out  that  the  properties  of  the  company  in  the 
territory  under  consideration  were  acquired  from  the 
Aldeu-Batavia  Natural  Gas  Company,  the  Akron 
Natural  Qas  Company,  and  the  Attica  Natural  Gas 
Company,  ail  of  which  formerly  operated  in  this  ter- 
ritory, and  that  even  the  last  named  eonapanies  ao- 
quired  the  properties  from  corporations  which  had 
theretofore  operated  the  property,  flo  that  goin^ 
value,  if  it  ever  existed,  must  have  been  reflected  in 
the  purchase  price  paid  on  the  various  transfers  of 
these  properties,  and  should  not  now  be  considered. 

The  actual  money  expended  in  net  additions  to 
Used  capital  of  course  should  be  added  to  the  rata 
base  adopted  by  the  old  Commission,  and  is  allowed 
for  that  purpose. 
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TTpon  the  rate  base  as  thas  adjasted,  and  upon  the 
actual  resalts  of  operatioos  of  the  company,  it  is  ap- 
parent that  a  net  rate  of  seventy  cents  per  1,000  cubic 
feet  will  yield  only  a  fair  return.  The  rate  to  become 
effective  on  and  after  April  1,  ld22,  should  be 
seventy-five  cents  per  1,000  cubic  feet,  with  a  dis- 
count of  five  cents  per  1,000  cubic  feet  for  prompt 
payment  of  bills ;  monthly  minimum  charge  one  dollar. 

All  concnr. 


In  the  Matter  of  the  Complaint  of  REsroBKTs  op  the 
Ikoobpoiuted  Village  of  Schohabie,  Schoharie 
County,  against  Middlbbuboh  and  Schohabie  Elec- 
TBio  LiQHT,  Heat  and  Power  Cohpakt,  Alleging 
Poor  Electric  Service  and  Asking  for  Twenty-four 
Honr  Service 

Case  No.  8141 

(Pnbtie  SerriM  CommiBsion,  March  9,  1922) 

ElKtrlc  light  compuilM  —  Bcrvlc«  —  IsaUllftUon  of  nwtcni 
ordarod. 

Until  infonnation  is  aTailable  Bhowing  tbe  kilowatt  honiB 
generated,  the  kilowatt  honn  of  consamption,  and  the  mazi- 
mnm  load  on  the  plant,  it  will  be  impowible  to  direct  with 
certainty  the  necessary  changes  in  order  to  give  "  reasonable, 
adequate  and  satisfactory "  service. 

Company,  therefore,  ordered  to  install  meters  at  all  con- 
Bomers'  premises  in  the  village  of  Schoharie  and,  after  snch 
installation   is  completed,  file   with   the   Commiasion   a   new 

schedule  pliiwinaKng  its  BTJafing  flat  nttSB. 

William  Norton  Miller,  for  complainants,  P.  E. 
Taylor,  as  president,  and  L.  J.  Wright,  as  secretary 
of  the  Board  of  Trade  of  Schoharie,  New  York,  rep- 
resenting complainants. 
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Guy  D.  Vrooman,  m  president  of  the  village  of 
Schoharie,  in  person. 

Charles  Borick,  as  trnstee  of  the  village  of  Sdio- 
harie,  in  person. 

G.  Norton  Frlabie  and  Clyde  H.  Proper,  of  coimsel, 
for  respondent. 

Daniel  D.  Frisbie,  as  president  of  respondent. 

A.  D.  Sheffield,  its  president,  for  -Fort  Plain  Gaa 
and  Electric  Company. 

L.  C.  Smith,  its  manager,  for  Fnlton  County  Gas 
and  Electric  Company. 

Bert  Grantier,  its  president,  for  Schoharie  Valley 
Light  and  Power  Company. 

BiiAKESLEE,  Commissioner. — This  is  a  complaint  by 
consumers  of  electricity  in  the  incorporated  village 
of  Si^oharie  against  the  service  furnished  by  the 
Middleburgh  and  Schoharie  Electric  Light,  Heat  and 
Power  Company,  both  as  to  the  qaality  of  the  service 
and  the  period  during  which  it  is  available  for  use. 
A  hearing  was  held  June  13,  1921,  and  the  Commis- 
sion, under  date  of  June  twenty-eighth,  issued  an 
order  dismissing  the  complaint,  subject  to  reopening 
by  the  complainants  after  a  physical  examination  and 
inspection  of  the  property  of  the  company  by  this 
Commission. 

The  examination  was  made  by  an  engineer  of  the 
Commission  and  a  report  filed  under  date  of  August 
8,  1921,  which  report  indicated  that  the  service  was 
not  "  reasonable  and  adequate." 
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IJpoD  request  from  the  complainants  the  case  was 
reopened,  and  farther  hearings  held.  A  second  ^- 
amination  of  the  service  famished  was  made  by  the 
Commission,  and  recording  diarts  showing .  the  vol- 
tage furnished  at  varioos  localities  in  the  village  were 
introdaeed  in  evidence.  These  charts  were  made  with 
great  care,  the  recording  instnuuents  being  checked 
before  they  were  taken  from  the  laboratory  of  the 
Commission,  and  rechecked  upon  their  return  to  the 
laboratory.  A  study  of  the  charts  clearly  indicates 
that  the  voltage  varied  to  a  great  degree,  and  was 
below  normal  during  the  evening  when  the  peak  load 
oocorred  on  the  system.  Voltage  readings  taken  by 
the  company,  as  shown  in  the  record,  vary  from  9i^ 
to  1031^. 

The  expert  for  c<^plainants  claimed  that  in  order 
to  give  reasonable  and  adequate  service,  it  would  be 
necessary  to  install  a  pole  type  feeder  regulator;  to 
rebuild  about  1,100  feet  of  secondary  distribution 
service  in  the  basiness  portion  of  the  village  by 
changing  it  from  a  two-wire  to  a  three-wire  system, 
with  an  increase  in  the  size  of  the  copper  wire;  to 
rearrange  and  install  additional  transformers,  and  to 
shorten  the  length  of  the  secondary  extensions ;  these 
various  improvements  totaling  $1,139. 

The  company's  expert,  on  the  other  hand,  testified 
that  in  order  to  give  "  reasonable,  adequate  and  satis- 
factory "  service,  it  would  be  necessaryto  install  an 
antomatic  feeder  regulator,  to  redistribute  the  exist- 
ing transformers;  to  run  a  new  distribution  line  down 
Orand  street,  and  to  shorten  the  existing  secondary 
lines. 

The  normal  or  standard  voltage  of  this  company 

is    100    volts,   but   both    parties    agree    that    some 

higher  voltage,  say  110  or  115,  wonld  be  preferable, 

and  the  expert  for  the  company  testified  tJiat  with  the 

18 
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existing  plant  equipment  it  would  be  physically  pos- 
sible to  give  much  higher  voltage.  He  farther  stated 
that  a  Tariation  of  not  more  than  from  2^  to  3  per 
cent  at  the  consamers'  meters  wonld  be  necessary  in 
order  to  famish  *'  reasonable,  adequate  and  satisfac- 
tory "  service. 

The  company  now  fnrnisbes  a  limited  service  from 
"  dusk  to  dawn,"  and  the  record  does  not  indicate 
that  there  is  any  necessity  for  contlnuoas  or  twenty- 
four-hoar  service,  although  it  might  be  more  conven- 
ient for  those  consumers  owning  appliances  and  small 
motors. 

The  company,  as  of  December  31,  1920,  reported 
fifty-nine  flat  rate  consumers,  and  nineteen  metered 
consumers  in  the  village  of  Schoharie.  It  is  believed 
that  these  flat  rate  consumers  tend,  to  some  extent, 
to  cause  the  existing  poor  service,  as  fiat  rates  for 
electric  service  are  inequitable,  dlBcriminatory,  and 
lead  to  wasteful  utilization  of  the  service. 

In  the  opinion  accompanying  the  previous  order 
of  the  Commission  in  this  case,  it  was  suggested  that 
the  company  seriously  consider  the  purchase  and  in- 
stallation of  meters.  The  record  here  does  not  indi- 
cate to  what  extent  the  company  has  complied  with 
this  suggestion. 

It  is  now  felt  that  the  company  should  install  total- 
izing watthour  meters  and  wattmeters,  at  its  plant, 
so  that  the  total  output  may  be  recorded  and  a  station 
record  kept  showing  the  exact  period  of  furnishing 
service,  as  well  as  the  interruptions.  Until  informa- 
tion is  available  showing  the  kilowatt  hours  gener- 
ated, the  kilowatt  hours  of  consumption,  and  the  max- 
imum load  on  the  plant,  it  will  be  impossible  to  direct 
with  certainty  the  necessary  changes  in  order  to  give 
"  reasonable,  adequate  and  satisfactory "  service. 
For  that  reason,  such  directions  should  not  be  in- 


Ly.  Google 


Complaint  against  M.  ft  S.  Eu  L.,  H.  ft  P.  Co.    275 

PuUis  Samae  Comwadon  [ToL  S7] 

eluded  in  the  order  at  the  present  time,  bat  only  tiie 
results  to  be  obtained. 

It  follows  that  the  accompanying  order  shoold  be 
entered,  and  the  case  closed. 

All  oononr. 

In  accordance  with  the  foregoing  memonmdiim,  the 
Conunission  on  the  same  day  made  the  following 
order: 

Br  TBI  CouiussioN. —  Upon  the  reoord  in  this  mat- 
ter, and  for  the  reasons  stated  in  the  accompanying 
memorandmn. 

It  is  ordered:  (1)  That  the  Middleborgh  and  Scho- 
harie Electric  Light,  Heat  &  Power  Company  forth- 
with make  the  necessary  changes  in  its  plant  and  dis- 
tribution system,  so  that  the  voltage  famished  to  its 
consmners  in  the  village  of  Schoharie  shall  be  110  v. 
with  a  variation  of  not  to  exceed  5  per  cent  either 
above  or  below  this  normal  voltage  at  consumers' 
meters. 

(2)  That  the  Middleborgh  and  Schoharie  Electric 
Light,  Heat  ft  Power  Company,  on  or  before  July  1, 
1922,  install  meters  at  all  consumers'  premises  in  the 
Tillage  of  Schoharie,  and  after  such  installation  ia 
completed,  file  a  new  schedule,  eliminating  its  exist- 
ing rates,  with  this  Commission. 

(3)  That  the  Kiddlebnrgh  ft  Sdioharie  Electric 
light,  Heat  ft  Power  Company,  on  or  before  July  1, 
1922,  install  watthonr  meters  and  wattmeters  at  its 
plant,  and  record  the  information  required  in  tiie 
order  of  the  Commission,  issued  the  13th  day  of  May, 
1912. 

(4)  That  the  case  may  be  dosed  on  the  reoords  of 
the  Commission. 
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In  the  Matter  of  the  Hearing  on  Motion  of  the  Com> 
mission  as  to  Bepairs,  Improvements,  Changes  or 
Additions  to  the  Street  Surface  Railroad  Track  at 
Sixty-fifth  street  and  Broadway  and  Seventy-firat 
Street  and  Broadway  and  Between  Those  Points  in 
the  Borough  of  Mauiiattan 

Case  No.  2626 

(Truuit  nnmmiiMriniij  Muoh  3,  1022) 

StTMt  raUw^i  — rapftln,  Ifflprorantnta  and  addlttona  to  tndn 
—  powtr  of  tha  OcmmlMlfa  when  titla  to  trteki  U  la  tsw- 

tiM. 

Where  two  atreet  ruhra;  eompaniefl  use  tnekt  jointl;  and 
one  oompany  elauns  that  it  ia  a  joint  owner  while  the  other 
eompan^  elaima  that  it  ie  the  wde  owner,  the  ConuniBBion  will 
not  pass  upon  the  title  to  the  tracks  as  suck  qneetions  an 
jodicial  in  their  natnre  and  mnst  be  determined  by  the  eonits. 

The  primary  fnnction  of  the  CommisBion  is  to  determine  as 
a  nutter  of  fact  what  improTemmita  are  neeeaaary  for  the 
■afety  and  convenience  of  the  public  The  eompames  cannot, 
by  raising  diapntu  among  themsdves,  delay  the  making  of 
neeesaary  repairs  and  the  Commiasion  may  order  one  oompany 
to  do  the  woric  without  prejudice  to  any  right  it  may  have  to 
look  to  another  company  for  part  or  all  of  Uie  cost. 

This  proceeding  was  instituted  by  the  Commission 
on  its  own  motion  to  inquire  as  to  the  condition  of  the 
street  surface  railroad  tracks  at  Sixty-fifth  street  and 
Broadway  and  Seventy-first  street  and  Broadway  and 
between  these  points  in  the  borough  of  Manhattan, 
city  of  New  York,  and  as  to  the  necessity  for  repairs, 
improvements,  changes  or  additions  thereto.  By  order 
dated  January  10,  1922,  Qie  Commission  ordered  a 
hearing  to  be  held  on  January  18, 1922,  first,  to  enable 
the  Commission  to  determine  the  natnre  and  extent 
and  location  of  such  repairs,  improvements,  changes 
or  additions  and,  second,  to  enable  it  to  determine 
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whether  such  repairs,  improyements,  changes  or  addi- 
tioDB  require  joint  action  by  two  or  more  corporations. 

Alfred  T.  Davison,  for  Third  Avenue  Bailway  Com- 
pany. 

Michel  Eirtland,  for  Ninth  Avenae  Railroad  Com- 
pany. 

Herbert  S.  Worthley,  assistant  corporation  counsel, 
for  the  city  of  New  York. 

George  H.  Stover,  assistant  counsel,  for  the  Com- 
mission. 

Trb  Commission,  by  Andrews,  Chief  Execative 
Officer. — The  track  in  question  lies  on  Broadway 
between  Sixty-fonrth  street  and  Seventy-second  street. 
It  is  operated  over  by  the  Ninth  Avenue  Railroad 
Company  and  by  the  Forty-second  Street,  Manhattan- 
Tille  and  St.  Nicholas  Avenae  Bailway  Company  which 
is  part  of  the  Third  avenue  system.  The  Ninth  avenae 
line  comes  up  Colnmbna  avenue,  enters  Broadway 
jast  below  Sixty-fifth  street,  continues  up  Broadway 
and  then  runs  north  into  Amsterdam  avenae  just 
above  Seventy-first  street.  The  route  of  the  Forty- 
second  Street  Company  in  this  vicinity  is  entirely  on 
Broadway,  north  of  Seventy-first  street  and  soutti  of 
Sixty-fifth  street,  as  well  as  between  those  two  streets. 
The  fact  that  the  tracks  of  the  two  companies  inter- 
sect near  Sixty-fifth  street  and  near  Seventy-first 
street  necessitates  certain  special  work,  and  it  is  this 
special  work  which  requires  repair  and  especially  the 
special  work  near  Seventy-first  street. 

No  question  is  raised  as  to  the  necessity  for  repairs. 
Mr.  Francis  (3t.  Daniels,  assistant  electrical  engineer 
of  the  Commission,  testified  as  to  the  condition  of  the 
tracks  from  Sixty-fifth  to  Seventy-second  streets  and 
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hia  testimony  was  not  questioned  hy  the  companies. 
He  testified  that  at  Sixty-fifth  street,  although  the 
fonndations  of  the  track  appeared  to  he  defective,  the 
track  was  in  fair  condition  and  would  go  through  the 
winter;  that  no  particular  repairs  were  necessary  for 
the  track  between  Sixty-fifth  street  and  Seventy-first 
street;  but  that  repairs  of  a  radical  nature  were 
required  for  the  special  work  at  Seventy-first  street 
He  set  forth  in  detail  the  nature  and  location  of  the 
parts  for  which  repairs  were  required  and  both  com- 
panies conceded  that  the  repairs  which  he  recom- 
mended were  necessary. 

The  only  matter  in  dispute  is  as  to  which  company 
shall  make  the  repairs  or  as  to  what  proportion  of 
the  expense  shall  be  borne  by  each.  The  Forty-second 
Street  Company  claims  that  it  is  joint  owner  of  the 
tracks  between  Sixty-fifth  and  Seventy-second  streets 
and  is  willing  to  perform  the  work,  provided  that  the 
Ninth  Avenue  Company  will  make  an  agreement  and 
furnish  security  for  paying  one-half  the  cost.  The 
Ninth  Avenue  Company  claims  that  it  is  the  sole  owner 
of  the  tracks  between  Sixty-fifth  and  Seventy-second 
streets  and  contends  that  the  entire  cost  must  be  borne 
by  the  Forty-second  Street  Company.  The  two  com- 
panies are  not  in  disagreement  aa  to  the  facts  on 
which  they  base  their  respective  claims  of  ownership, 
but  merely  as  to  the  legal  conolusions  which  they  draw 
from  those  facts. 

It  is  not  disputed  that  the  Ninth  Avenue  Railroad 
Company  was  the  first  to  constrnct  track  on  Broad- 
way between  Sixty-fifth  and  Seventy-first  streets.  It 
was  incorporated  Jaly  29,  1859,  and  it  acquired  by 
assignment  dated  July  30, 1859,  the  franchise  granted 
by  the  common  council  to  certain  individuals  on 
December  28, 1853.  The  grants  by  the  common  council 
were  ratified  hy  acts  of  the  Legislature  (Laws  of  1854, 
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chap.  140;  Lawa  of  1860,  ohap.  411).  On  December 
30,  1892,  the  board  of  aldermen  directed  the  Ninth 
Aveune  Company  to  extend  its  ronte,  the  extension 
covering  the  part  on  Broadway  between  Sixty-fifth 
and  Seventy-first  streets.  This  track  had  been  con< 
stmcted  when  the  Forty-second  Street,  Kanhattan- 
ville  and  St.  Nicholas  Avenue  Eailway  Company 
acquired,  on  June  21,  1884,  a  franchise  on  certain 
streets,  including  Broadway  between  Sixty-fifth  and 
Seventy-first  streets.  By  section  14  of  chapter  252  of 
the  Laws  of  1884  the  Forty-second  Street  Company 
was  prohibited  from  constructing  its  tracks  in  that 
portion  of  Broadway  in  which  the  Ninth  Avenue  Rail- 
road was  constructed.  On  November  24, 1884,  it  made 
an  agreement  with  the  Ninth  Avenue  Company  for 
the  use  of  its  tracks,  agreeing  to  pay  an  annual  rental 
for  the  same  and  to  construct  and  maintain  the  speoial 
work  necessary  to  connect  its  tracks  with  those  of  the 
Ninth  Avenue  Company.  This  agreement,  limited  to 
twenty-one  years,  recited  that  the  Ninth  Avenue  Com- 
pan  was  "  the  owner  of  certfiin  double  tracks  hereto- 
fore constmcted  and  laid  and  now  being  used  by  it  on 
the  Boulevard  (formerly  known  as  the  Bloomingdale 
Road)  between  Sixty-fourth  Street  and  Seventy- 
second  Street."  So  far  there  seems  to  be  no  dispute. 
In  1892,  the  Ninth  Avenue  Company  leased  its  road 
to  the  Houston,  West  Street  and  Pavonia  Ferry  Rail- 
road Company,  which  later  was  merged  with  the 
Metropolitan  Street  Railway  Company.  Under  date 
of  December  31,  1897,  six  companies,  induding  the 
Metropolitan,  the  Third  Avenue  and  the  Forty-second 
Street  Company,  entered  an  improved  motive  power 
agreement  which,  in  efTect,  superseded  the  agreement  of 
1884  between  the  Ninth  Avenue  and  the  Forty-second 
Street  Company.  By  this,  the  Metropolitan  Company, 
as  leasee  of  the  Ninth  Avenue  Railroad  Company, 


Digmzefl  by  Google 


280  State  Depabthent  Befobtb 

[Vol.  27]  Tr&nait  Commission 

granted  to  the  Forty-second  Street  Company  "  the 
right  to  use  in  conmion  the  tracks  of  the  Ninth  Avenae 
Railroad  Company  upon  Baid  portion  of  the  Boalevard 
between  Sixty-fifth  street  and  Seventy-first  street  for 
the  unexpired  period  of  time  for  which  the  lease  to  the 
Metropolitan  Company  has  been  given."  I  do  not 
understand  that  it  is  claimed  that  the  execntion  of 
this  improved  motive  power  agreement  altered  the 
fact  that  the  Forty-second  Street  Company  nsed  the 
tracks  of  the  Ninth  Avenue  Company  as  tenant,  or 
that  it  is  claimed  that  the  former  acquired  any  title 
to  the  tracks  of  the  tatter. 

The  agreement  of  1897  provided,  with  respect  to 
the  tracks  to  be  used  in  common  pursnant  to  the  terms 
of  it,  that  the  motive  power  might  be  changed,  and 
regulated  the  manner  in  which  and  the  company  by 
which  the  change  was  to  be  made  and  how  the  cost  of 
oonstmction  was  to  be  divided  between  the  companies 
using  the  tracks.  It  appears  that,  pursuant  to 
this  agreement,  the  Forty-second  Street  Company 
expended  certain  moneys  in  changing  from  horse-car 
to  underground  electric  operation  the  tracks  on  Broad- 
way between  Sixty-fifth  and  Seventy-first  streets.  It 
also  appears  that  the  Metropolitan  Street  Railway 
Company  was  reorganized  as  the  New  York  Railways 
Company  which  went  into  the  hands  of  a  receiver  who 
was  directed  by  order  of  the  United  States  District 
Court  for  the  Southern  District  of  New  York  not  to 
adopt  the  lease  between  the  Ninth  Avenue  Railroad 
Company  and  the  Houston,  West  Street  and  Pavonia 
Ferry  Railroad  Company,  to  cease  operating  the  Ninth 
avenue  property  at  midnight  between  September  30, 
1919,  and  October  1, 1919,  and  to  deliver  it  to  the  Ninth 
Avenue  Company;  that  the  Ninth  Avenue  Company 
has  been  operating  its  property  since  it  was  delivered 
to  it ;  that  the  Forty-second  Street  Company  has  been 
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continaing  to  use  the  portion  on  Broadway  between 
Sixty-fifth  and  Seventy-first  streets  without  paying 
rental  therefor;  that  an  action  brought  by  the  Ninth 
Avenue  Company  tigainat  the  Forty-second  Street 
Company  to  recover  for  the  use  and  occupation  of  aaid 
track  is  now  pending  in  the  Supreme  Conrt ;  and  that 
an  action  in  the  Supreme  Court  by  the  Ninth  Avenne 
Company  to  restrain  the  Forty-second  Street  Com- 
pany from  using  aaid  track  is  also  pending. 

Prom  these  facts  the  companies  draw  divergent  con- 
clasions.  The  Ninth  Avenue  Company  contends  that 
the  Forty-second  Street  Company  is  now  merely  a 
tenant  at  will,  but  that,  although  the  agreements  of 
1884  and  of  1897  have  expired  as  to  the  term  and 
the  rental,  the  provisions  in  them  by  which  the  tenant 
agreed  to  maintain  the  connection  still  define  the 
obligation  of  the  tenant  in  that  respect.  The  Forty- 
second  Street  Company  argues  that  if  the  agreements 
have  no  force  for  one  purpose  they  have  no  force  for 
any  purpose.  It  claims  that  since  it  had  a  franchise 
for  Broadway  between  Sisty-fifth  and  Seventy-first 
streets  and  haa  paid  for  or  contributed  toward  the 
constrnotion  of  the  existing  tracks  in  that  location,  it 
haa  become  the  joint  owner  of  those  tracks  and  ia 
therefore  liable  only  for  half  the  cost  of  the  special 
work  by  which  its  tracks  are  connected  with  those  in 
which  it  has  a  joint  title.  The  Ninth  Avenue  Com- 
pany denies  that  the  expenditure  of  money  by  the 
Forty-second  Street  Company  on  the  Broadway  tracks 
between  Sixty-fifth  and  Seventy-first  streets  gave  it 
any  title  to  the  property  which  it  was  using  as  tenant. 

Thtse  questions  are  now  before  the  courts  and  are 
judicial  in  their  nature.  As  such  they  must  be  deter- 
mined by  the  courts  and  not  by  this  Commission. 
Unless  it  be  that  a  ruling  on  these  questions  is  neces- 
sary to  a  determination  of  the  question  before  the 
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Commission,  it  would  be  improper  for  me  to  express 
any  opinion  npon  them;  and  as  I  view  the  section  of 
the  law  nnder  which  the  Commission  is  proceeding  it 
is  onneoessary  for  the  Commission  to  pass  upon  the 
claims  of  the  two  companies  as  to  their  respective  titles 
to  the  track  on  Broadway  between  Sixty-fifth  and 
Seventy-first  streets. 

That  part  of  section  50  of  the  Public  Service  Com- 
mission Law,  which  applies  to  this  proceeding,  reads 
as  follows:  "  If  any  repairs,  improvements,  changes 
or  additions  which  the  commission  has  determined  to 
order  require  joint  action  by  two  or  more  of  said 
corporations,  the  commission  shall,  before  entry  and 
service  of  order,  notify  the  said  corporationfl  that  such 
repairs,  improvements,  changes  or  additions  will  be 
required  and  that  the  same  shall  be  made  at  their 
joint  cost,  and  thereupon  the  said  corporations  shall 
have  thirty  days  or  such  longer  time  as  the  commis- 
sion may  grant  within  which  to  agree  upon  the  part 
or  division  of  cost  of  snch  repairs,  improvements, 
changes  or  additions  which  each  shall  bear.  If  at  the 
expiration  of  snch  time  snch  corporations  shall  fail  to 
file  with  the  commission  a  statement,  that  an  agree- 
ment has  been  made  for  a  division  or  apportionment 
of  such  repairs,  improvements,  changes  or  additions 
the  commission  shall  have  authority,  after  farther 
hearing,  to  fix  in  its  order  the  proportion  of  such  cost 
or  expense  to  be  borne  by  each  corporation  and  the 
manner  in  which  the  same  shall  be  paid  and  secured. 
But  this  section  shall  not  be  construed  to  anthonze 
the  commission  to  require  two  or  more  railroad  cor- 
porations to  unite  in  the  erection  of  a  union  station." 

This  provision  reqnires  the  Commission  to  give  the 
companies  an  opportanity  to  agree  upon  the  part  or 
division  of  cost  of  the  work  which  each  shall  bear  or, 
upon  their  failure  to  agree,  to  fix  the  proportion  itself; 
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but  tbia  ia  only  where  the  improvements  "  require 
joint  action  b;  two  or  more  of  said  corporations."  The 
section  says  "  joint  action  "  and  does  not  refer  to 
joint  liability  for  the  cost.  This  seems  to  indicate 
that  where  tiie  work  may  be  performed  by  one  com- 
pany the  Commission  is  not  required  to  fix  the  propor- 
tion of  cost  which  another  company  may  be  required 
to  pay  by  reason  of  contract  or  other  obligations. 
Whether  another  company  may  not  have  assumed  or  be 
otherwise  reqnired  to  contribute  to  the  expense  of  an 
improvement  which  one  company  is  reqnired  to  make 
is  a  judicial  qaestion  for  the  courts  and,  in  my  opinion, 
the  Legislature  did  not  intend  to  impose  upon  the  Com- 
mission the  duty  of  passing  upon  such  questions  before 
ordering  improvements  which  it  determines  to  be 
necessary  as  a  matter  of  fact. 

The  primary  function  of  the  Commission  is  to  deter- 
mine as  a  matter  of  fact  what  improvements  are 
necessary  for  the  safety  and  convenience  of  the  public. 
If,  in  addition,  it  is  required  to  adjudicate  upon  claims 
between  the  companies,  it  will  often  be  placed  in  a 
position  where  it  must  consider  questions  of  law 
which  can  only  be  determined  by  the  courts  or  must 
refrain  from  ordering  a  necessary  improvement  until 
the  courts  have  disposed  of  questions  raised  by  the 
companies  as  to  their  rights  and  titles.  It  would  be 
unfortunate  if  the  companies,  by  raising  disputes 
between  themselves,  could  tie  the  hands  of  the  Com- 
mission or  delay  the  making  of  necessary  repairs; 
and  I  think  the  provisions  of  the  section  do  not  pro- 
duce any  such  result.  It  seems  that  if  the  work  can 
be  performed  by  one  company,  the  Commission  may 
order  that  company  to  do  it,  without  prejudice  to  any 
right  which  it  may  have  to  look  to  another  company 
for  all  or  part  of  the  cost. 

The  switches,  frogs  and  yokes  required  at  Seventy- 
first  street  are  used  by  both  companies,  but  they  can 
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be  repaired  by  one.  As  a  matter  of  practice  I  under- 
stand tbat  such  repairs  are  usually  performed  by  one 
company.  The  special  work  is  so  conatmeted  that  it 
mast  be  installed  m  one  job,  and  the  fact  that  it  is 
to  be  Qsed  jointly  in  certain  places  does  not  require 
the  joint  action  of  the  two  companies  in  installing  it. 
As  a  practical  matter  the  repairs  in  qnestion  can  be 
made  by  either  company. 

Which  company  shoald  be  required  to  perform  the 
work  and,  in  the  first  instance,  make  the  expenditures? 
If  the  Forty -second  Street  Company  has  a  joint  right 
in  the  tracks  and  in  this  special  work,  then  it  may, 
perhaps,  be  as  jnst  to  impose  the  cost  in  the  first 
instance  on  one  company  as  on  the  other.  If,  however, 
the  Forty-second  Street  Company  has  no  right  to  use 
the  track  in  question,  it  would  seem  that  the  Ninth 
Avenue  Company  should  not  be  required  to  expend 
money  for  the  purpose  of  enabling  the  Forty-second 
Street  Company  to  mn  its  cars  where  they  have  no 
right  to  go.  As  I  have  considered  it  unnecessary  to 
consider  the  claims  of  either  company  and  have  no 
opinion  thereon,  I  must  assume  that  the  courts  are 
as  likely  to  decide  one  way  as  another.  In  view  of 
the  possibility  that  the  decision  may  be  in  favor  of 
the  Ninth  Avenue  Company,  I  recommend  that  the 
Forty-second  Street  Company  be  required  to  make 
the  repairs,  without  prejudice,  of  course,  to  any  right 
which  it  may  have  to  look  to  the  Ninth  Avenue  Com- 
pany for  contribution  or  reimbursement. 

Approved  and  adopted  by  the  Commission. 
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In  the  Matter  of  the  Petition  of  Bbnjuuit  F.  (^obttei^ 
Wai/fkb  G.  Cot  and  ihb  Tbubtses  of  Distbioi  No. 
4  of  the  Town  of  Irondequoit,  Monroe  Cotmty 

Case  No.  728 

(Education  DepMtnMDt,  llareb  S,  1922) 

Sekool  dlitarlcti—  oUlfitton  to  pmvidt  acMtamic  InrtracUoa  for 
pvpllB  when  eoapnlMir  KhMd  ««•  —  SdVMtloB  I«w,  S  49S, 
foMLS. 

The  tmet  that  ui  uadnnie  pnpil  reeeiving  iiubiMtioii  ontaide 
of  tba  home  dutiiot  is  above  eompnlsoiy  school  age  does  not 
exempt  the  home  district  from  its  obligation  to  provide  tor 
his  inatmetioa  under  the  langnage  of  section  493,  subdivision 
(^  of  the  Edneation  Law  as  ^i^^At^  by  chapter  383  of  the 
Lawi  <rf  1921. 

Gb4tis,  CommisaioneT. —  The  above-named  peti- 
tioners and  the  trustees  cf  distriot  No.  4  of  the  tovn 
of  Irondequoit  have  snbmitted  this  controyersy  upon 
an  agreed  statement  of  facts.  It  appears  therefrom 
that  distriot  No.  4  of  the  town  of  Irondeqaoit,  in  which 
all  the  parties  hereto  reside,  provides  a  coarse  of 
elementary  instmotion  in  the  home  school  bat  does  not 
give  instmotion  in  academic  snbjects.  It  has  been  the 
eostom  of  the  dietriet  to  paj  tuition  of  resident 
aeademio  pnpils  of  compolsory  school  age  attending 
the  high  schools  maintained  in  the  city  of  Rochester. 

Carl  J.  Goettel,  the  son  of  the  above-named  peti- 
tioner, has  attended  the  Charlotte  H^  School  of  the 
city  of  Boohester  since  Jannary,  1919.  He  is  a  grada- 
ate  of  grammar  school  No.  8  of  the  city  of  Rochester, 
having  completed  in  1919  the  elementary  course  pre- 
scribed for  such  school  by  the  city  school  authorities. 
It  is  agreed  that  he  has  not  received  a  preliminary 
eertifioate  snoh  as  is  granted  to  pupils  who  have  com- 
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pleted  the  elementary  coarse  given  in  district  No.  4  of 
the  town  of  Irondeqaoit.  While  he  has  not  received 
BQch  certificate  it  is  clear  that  he  has  qualified  as  an 
acfidemio  pnpil  and  baa  attended  the  city  school  and 
received  academic  instruction  therein  since  1919.  The 
records  of  this  department  disclose  that  State 
academic  tuition  was  claimed  and  paid  on  account  of 
this  pupil  for  the  school  year  last  past.  There  can  be 
no  qnestion  that  the  pupil  is  now  of  academic  grade. 

It  appears  from  the  facts  submitted  that  he  is  above 
compulsory  school  age  and  that  for  this  reason  the 
district  has  declined  to  pay  the  excess  tuition  charged 
for  his  attendance  at  the  city  school.  The  district 
urges  that  it  is  not  obliged  to  provide  academic  in- 
struction for  him. 

Prior  to  the  enactment  of  the  recent  amendment  to 
the  State  tuition  law  it  was  held  that  a  district  was 
bound  to  make  provision  for  the  instmction  of  its 
academic  pupils  under  the  age  of  sixteen  years 
{Matter  of  Frazer,  20  St.  Dept.  Rep.  170),  upon  the 
theory  that  such  pupils  are  compelled  to  attend  school 
and  should  be  afforded  advanced  instruction  if  they 
have  fully  completed  the  elementary  conrse  in  the 
home  district.  It  is  provided  in  the  recent  amendment 
to  section  493,  subdivision  6,  of  the  Education  Law 
(See  Laws  of  1921,  chap.  383)  that  the  State  tuition 
on  account  of  nonresident  academic  pupils  shall  be 
fifty  dollars  and  that  '*  the  tuition  charged,  if  any, 
in  excess  of  the  aforesaid  State  tuition  is  hereby 
declared  a  charge  upon  the  district  from  which  such 
nonresident  academic  pupil  attends,  subject,  however, 
to  the  right  of  such  district  to  designate  the  academic 
school  or  schools  where  inetroction  shall  be  pven  at 
the  district's  expense.  Such  designation  shall  be 
made  by  each  school  district  at  the  annual  meeting  of 
such  district.    Such  designation  may  be  reviewed  upon 
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appeal  to  the  Commiasioner  of  Education  in  the  event 
the  parent  or  guardian  of  snch  pupils  deem  them- 
selves aggrieved  thereby.  In  case  any  idiool  district 
shall  fail  to  make  such  designation  at  the  annnal 
school  meeting,  the  district  saperintendent  of  schools 
in  the  supervisory  district  in  which  snch  district  is 
located  may  make  such  designation  subject  to  review 
on  appeal  by  the  Commissioner  of  Education." 

Under  the  provisions  of  section  567  of  the  Educa- 
tion Law,  all  children  between  the  ages  of  five  afiA 
twenty-one  are  entitled  to  free  instruction  in  their 
home  district.  There  is  no  limitation  as  to  the  age  of 
the  pupils  for  whom  provision  is  made  for  academic 
instruction  by  section  493,  subdivision  6,  as  amended. 
The  section  is  general  in  its  application  to  all  pupils 
of  school  age,  that  is,  under  twenty-one  years  of  age, 
residing  within  the  district,  who  desire  academic 
instruction,  and  if  such  instruction  is  not  provided  in 
the  home  district,  it  must  be  provided  in  some  other 
district,  and  the  amount  charged  for  such  instruction 
in  excess  of  that  paid  by  the  State  is  a  charge  against 
the  district.  The  fact,  therefore,  that  Carl  J.  Goettel 
is  above  compulsory  school  age  does  not  exempt  the 
home  district  from  its  obligation  to  provide  for  his 
academic  instruction  under  the  language  of  this 
amendment. 

Leon  E.  Coy,  the  son  of  the  other  above  named  peti- 
tioner, has  attended  the  Charlotte  High  School  of  the 
city  of  Rochester  since  September,  1920.  It  appears 
that  prior  to  September,  1920,  he  attended  the  school 
maintained  in  district  No.  4  of  the  town  of  Ironde- 
quoit,  but  that  he  did  not  entirely  complete  the  course 
of  elementary  instructioQ  given  in  such  district.  It 
does  appear,  however,  that  in  January,  1921,  he 
received  a  certificate  of  graduation  from  the  Char- 
lotte Qrammar  SchooL    It  further  appears  from  the 
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records  of  this  Department  that  the  State  tuition  on 
accoont  of  nonresident  academic  pnpila  has  been 
allowed  in  his  case  for  his  attendance  daring  the  last 
school  year.  Under  these  circumstances,  we  mnst,  in 
the  absence  of  contradictory  evidence,  conclude  that 
he  is  now  of  fnll  academic  grade  and  that  the  amend- 
ment referred  to  above  applies  to  his  case  also. 

Upon  the  facta  submitted  it  is  clear  that  the  district 
should  pay  the  excess  tuition  npon  dne  presentation 
of.  bills,  or  reimburse  the  petitioners  upon  the  sub- 
mission of  evidence*  showing  that  they  have  paid  such 
excess  tuition. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  trustees  of  district 
No.  4  of  the  town  of  Irondequoit,  Monroe  county,  he 
and  are  hereby  directed  to  pay  from  the  funds  of  the 
district  the  cost  of  the  tuition  of  the  appellants'  sons 
in  the  Charlotte  High  School  of  the  city  of  Rochester 
daring  the  school  year  of  1921-1922  in  excess  of  the 
State  tuition  apportioned  for  the  instrucUon  of  sudi 
pupils,  and  that  such  amount  be  paid  to  the  appellants 
upon  the  presentation  of  due  proof  of  payment  of  such 
excess  tuition.  In  the  event  that  district  moneys  are 
not  available  for  the  payment  of  the  same  the  trustees 
are  hereby  authorized  and  directed  to  levy  a  tax  upon 
the  taxable  property  of  the  district  in  an  amount  suffi- 
cient to  cover  such  payment 
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In  the  Uatter  of  the  Application  for  the  Beopening  of 
the  Decision  in  the  Appeal  of  Edwabd  C.  Rhodes, 
Belative  to  the  Transportation  of  Pupils  Residing 
in  District  No.  12  of  the  Town  of  Catherine,  Schuyler 
County 

Case  No.  729 

(Edncatioii  Department,  Karcli  18,  1922) 

School  districts  —  traiupoititloiL  of  pnftllB — tppliCKtlMi  to  re-' 
opUL  CMO  denied. 

Frank  Johnson,  for  appeliant. 

Bertrand  W.  Nye,  for  respondents. 

Geatbb,  Commissioner. —  The  appeal  originally 
taken  by  this  petitioner  was  decided  October  31,  1921. 
(26  St.  Dept.  Rep.  488.)  Immediately  thereafter  an 
application  was  made  on  his  behalf  to  reopen  the  case 
upon  the  ground  that  there  were  additional  facts 
which  should  have  been  brought  to  the  attention  of 
the  Commissioner. 

The  question  involved  in  the  case  relates  to  the  duty 
of  the  district  in  which  the  appellant  lives  to  provide 
transportation  for  his  child.  His  residence  is  in  that 
portion  of  former  district  No.  5  of  the  town  of  Cather- 
ine that  was  annexed  to  district  No.  12  by  order  of 
the  district  superintendent  made  March  10, 1921.  l^e 
children  are  required  to  travel  about  two  and  one- 
half  miles  in  order  to  attend  school.  The  appeal  was 
dismissed  upon  the  ground  that  the  petitioner's  prop- 
erty had  been  transferred  to  district  No.  12  rather 
than  to  an  adjoining  district  in  which  the  achoolhouse 
was  nearer  his  residence  at  his  own  request  and  npon 
his  statement  that  he  would  not  ask  for  free  transpor- 
tation and  also  upon  the  ground  that  the  petitioner 
19 
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had  ample  means  of  providing  transportation  for  his 
children. 

Upon  the  application  to  reopen  the  appeal  the  peti- 
tioner has  denied  that  he  promised  not  to  ask  for  free 
transportation  and  also  contends  that  he  is  not  ahle  to 
fnmieh  transportation  for  his  diildren  and  perform 
the  work  which  he  is  required  to  do  in  connection  with 
his  farm  and  milk  route. 

The  trustees  of  district  No.  12  of  the  town  of 
Catherine  have  answered  this  application  to  reopen  the 
decision  on  this  appeal  and  have  submitted  in  connec- 
tion with  snch  answer  the  afiSdavit  of  Charles  S. 
Crippen,  the  trustee  of  former  district  No.  5  of  the 
town  of  Catherine  daring  the  school  year  1920-1921. 
From  this  affidavit  it  appears  that  at  the  time  the 
dissolution  of  district  No.  5  was  under  discnssion  the 
petitioner  earnestly  requested  the  district  anperiutend- 
ent  to  place  his  property  in  district  No.  12  and  promised 
that  if  this  was  done  no  objection  would  be  made  by 
him.  It  also  appears  from  other  affidavits  submitted 
that  in  conducting  his  milk  route  the  petitioner  leaves 
his  residence  each  morning  at  about  eight  o'clock 
and  travels  within  a  very  short  distance  of  the  school 
building  in  district  No.  12  en  route  to  his  destination. 
There  seems  to  be  no  sufficient  reason  why  he  can  not 
conveniently  carry  these  children  with  him  so  that 
they  may  attend  the  school  without  hardship.  As 
recited  in  the  decision,  the  petitioner  is  the  owner  of 
two  teams  of  horses  and  an  automobile  and  is  as  well, 
or  better,  able  to  furnish  conveyance  for  his  children 
as  are  other  residents  of  the  district  who  are  similarly 
located.  No  facts  have  been  presented  which  would 
justify  me  in  reopening  the  decision  or  which  would 
require  a  further  investigation  of  this  case. 

The  application  to  reopen  the  case  is  denied. 
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In  the  Matter  of  the  Beopenikq  op  thb  Dbcibion  on 
Appeal  Belative  to  District  No.  9,  Town  of  Union, 
Broome  County,  and  the  Alteration  of  the  Botmd- 
ariea  of  said  District  by  Transferring  Certain  Ter- 
ritory to  the  Union-Endicott  Union  Free  School 
District 

Case  No.  730 

(Education  Department,  Uarch  17,  1922) 

MtotA  districts  —  alteration  of  boTindariu  —  rscoiuidaratlon  of 
action  of  district  meeting  —  decfslon  on  appeal  reopened. 

A  meeting  of  district  No.  9  of  the  tovn  of  Union  adopted 
a  lesolution  appropriating  money  for  a  new  school  and  author- 
izing the  issuance  of  bonds  therefor.  Thereafter  an  appeal 
from  such  action  was  dismissed  and  a  subsequent  application 
to  reopen  the  decision  was  denied.  Upon  the  present  applica- 
tion to  reopen  the  decision  it  appears  that  the  board  of  edu- 
cation of  an  adjoining  village  district  has  consented  to  the 
■Iteration  of  the  district  boundaries  by  annexing  to  the  village 
district  a  portion  of  district  No,  S. 

Held,  that  the  decision  will  be  reopened  so  as  to  permit  the 
alteration  of  the  boundaries  of  the  district,  and  when  anoh 
alterations  shall  be  accomplished  the  trustees  of  district  No.  9 
shall  call  a  special  district  meeting  for  the  porpoee  of  recon- 
sidering the  action  taken  at  the  meeting  voting  the  appropria- 
tion and  tax  for  the  erection  of  a  new  school  bnilding. 

WUliamB  &  Smith,  for  petitioners. 

Leslie  H.  Baxter,  for  respondents. 

Geates,    Commissioner. —  On    April    27,    1921,    a 
decision  was  rendered  npon  an  appeal  taken  by  cer- 
tain residents   of   district   No.   9,   town   of   Union,  , 
Broome  connty,  from  the  action  of  a  district  meeting 
held  on  December  28, 1920,  at  which  a  resolution  was 
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adopted  appropriating  the  sum  of  $12,000  for  the 
'  erection  of  a  new  school  house  in  said  district  and 
authorizing  the  issuance  of  bonds  therefor  and  the 
levy  of  taxes  in  installments.  Case  No.  667,  26  St 
Dept.  Kep.  25. 

The  appeal  was  dismissed  and  thereafter  an  appli- 
cation was  made  to  reopen  the  appeal  upon  various 
grounds,  but  principally  that  the  educational  inter- 
ests of  the  conununity  could  best  be  served  by  the 
alteration  of  the  district  boundaries  so  as  to  include 
within  the  Union-Endieott  union  free  school  district 
that  portion  of  district  No.  9  which  borders  on  such 
district,  leaving  the  rural  portion  of  district  No.  9  to 
maintain  its  own  sdiool.  Case  No.  701,  26  Dept.  Kep. 
351. 

While  this  disposition  of  the  case  was  recognized 
as  entirely  feasible  from  an  educational  standpoint, 
there  were  certain  practical  and  legal  difficulties 
which  stood  in  the  way.  In  dismissing  the  applica- 
tion to  reopen  the  appeal,  it  was  pointed  out  that  the 
TJnion-Endicott  village  district  was  a  union  free 
school  district,  having  a  population  of  more  than 
5,000  inhabitants  and  employing  a  superintendent  of 
schools  and  that  sach  district  was  not  within  the 
jurisdiction  of  a  district  saperintendent ;  that  the 
consent  of  the  board  of  education  of  such  district  was 
required  before  any  order  could  be  made  changing 
the  boundaries  by  including  a  portion  of  the  terri- 
tory of  district  No.  9.  Such  consent  was  not  forth- 
coming at  that  time.  This  furnished  the  prindpal 
ground  for  denying  the  application. 

It  now  appears  that  the  board  of  education  of  the 
Endicott  village  district  has  consented  to  the  altera- 
tion of  the  district  boundaries  by  annexing  such  por- 
tion of  district  No.  9.    There  is  no  question  that  the 
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interests  of  the  inhabitants  of  this  portion  of  the  dis- 
trict are  in  common  with  those  of  the  village  of  Endi- 
cott  in  which  most  of  them  are  employed.  The 
remaining  portion  of  the  district  is  a  farming  com- 
monity  and  its  inhabitants  are  not  associated  com- 
mercially, socially  or  in  any  other  special  way  with 
the  inhabitants  of  the  village;  If  the  territory  adjoin- 
ing the  village  district  is  annexed  thereto,  the  neces- 
sity of  building  a  two-room  school  house  will  no 
longer  exist.  The  Endicott  village  schools  are  ample 
to  take  care  of  the  children  of  the  adjacent  territory 
in  district  No.  9  which  it  is  proposed  to  annex  to  the 
village  district.  There  are  comparatively  few  chil- 
dren remaining  in  the  mral  portion  of  the  district 
and  these  can  readily  be  housed  in  a  one-room  school 
building. 

The  decision  which  was  rendered  on  April  27, 1921, 
in  the  appeal  from  the  action  of  the  district  meeting 
in  district  No.  9  appropriating  $12,000  for  a  new 
school  building  will  be  reopened  so  as  to  permit  the 
alteration  of  the  boundaries  of  the  said  districts  by 
transferring  to  the  Union-Endieott  union  free  school 
district,  the  territory  of  district  No.  9,  described  in 
the  consent  that  has  been  signed  by  the  members  of 
the  board  of  education  of  the  Union-Bndicott  district, 
in  accordance  with  the  provisions  of  sections  123  to 
125  of  the  Education  Law.  When  such  alterations 
shall  be  accomplished  the 'trustees  of  district  No.  9 
of  the  town  of  Union  should  call  a  special  district 
meeting  for  the  purpose  of  reconsidering  the  action 
taken  at  the  meeting  held  December  28,  1920,  in 
voting  a  tax  of  $12,000  for  the  erection  of  a  new- 
school  building  and  also  for  the  purpose  of  taking 
action  upon  the  proposition  to  dispose  of  the  new 
school  site  that  has  been  acquired.     It  will  be  in- 
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cnmbent  apon  district  No.  9  to  provide  adequate 
facilities  for  the  remaining  pupils  of  Uie  district  and 
for  this  purpose  provision  should  be  made  for  the 
erection  of  a  new  school  bnilding  or  for  the  com- 
plete remodeling  of  the  present  school  building. 
The  records  of  ike  Department  show  that  this  build- 
ing was  condemned  by  order  issued  by  the  district 
superintendent  as  being  unfit  for  use  and  not  worth 
repairing.  This  order  was  presumably  made  be- 
cause it  was  required  that  provision  be  made  for  all 
the  pupils  then  in  the  district  and  the  records  show" 
that  the  building  was  wholly  inadequate  for  their 
accommodation.  Now  that  more  than  half  of  the 
pupils  will  be  provided  for  in  the  village  district 
when  the  boundaries  of  the  districts  are  altered  as 
herein  directed,  it  may  be  found  that  Uie  present 
building  can  be  remodeled  and  used  for  the  accom- 
modation of  the  remaining  pupils.  For  that  reason 
the  superintendent's  order  condemning  the  bnilding 
may  properly  be  modified  or  set  aside  after  the  alter- 
ation of  the  boundaries  of  the  district  is  completed. 

The  appeal  is  reopened. 

It  is  ordered  that  the  district  superintendent  of  the 
third  supervisory  district  of  Broome  county  be  and 
is  hereby  directed  to  issue  an  order  under  the  pro- 
visions of  sections  123  to  125  of  the  Education  Law, 
with  the  consent  of  the  board  of  education  of  the 
Union-Endicott  village  district,  by  transferring  that 
portion  of  the  territory  of  district  No.  9  described  in 
such  consent,  from  district  No.  9  to  such  village  dis- 
trict and  file  Such  order  in  the  town  clerk's  offioe  in 
the  town  of  Union,  Broome  county,  to  take  effect  as 
provided  in  the  Education  Law. 

It  is  further  ordered  that  upon  the  completion  of 
such  alteration  of  district  boundaries  the  trustees  of 
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said  district  No.  9  of  the  town  of  Union  call  a  special 
district  meeting  for  the  purpose  of  reconsidering  the 
action  taken  at  the  district  meeting  held  December 
28,  1920,  authorizing  the  erection  of  a  new  school 
building  and  roting  an  appropriation  of  $12,000 
therefor  and  for  such  other  purposes  as  may  be 
proper  for  the  consideration  of  the  voters  of  the  dis- 
trict in  carrying  out  the  parposes  and  intent  of  this 
decision. 

It  is  farther  ordered  that  all  acts  and  proceedings 
ander  the  resolution  adopted  at  the  district  meeting 
held  December  28,  1920,  be  and  they  are  hereby 
stayed  nntil  further  order  in  the  premises. 


In  the  Matter  of  the  Application  of  the  Villaob  of 
FoBT  Ann,  for  Approval  of  its  Maps,  Plans  and 
Profiles  of  a  New  Water  Supply 

Water  Supply  Application  No.  275 

(Water  Pow«r  Commission,  Uftioh  16,  1922) 

Application  rajwtod. 

Bt  the  Commission. — Fred  Bradway,  president  of 
the  board  of  trustees  of  the  village  of  Fort  Ann,  acting 
on  behalf  and  in  the  name  of  that  mnnidpality,  on 
January  31,  1922,  made  application  to  the  Water 
Power  Commission  for  approval  of  the  project  of  said 
village  for  developing  a  source  of  water  supply  and 
iustalling  a  water  supply  system.  Said  application 
was  filed  in  the  office  of  the  Water  Power  Commission 
February  7, 1922.  On  March  3, 1922,  the  Commission 
caused  the  site  of  the  proposed  works  and  the  pro- 
posed source  of  water  supply  to  be  inspected  by  one 
of  its  engineers. 
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After  due  notice  published  in  the  Hndson  Falls 
Herald,  the  hearing  on  this  petition  was  held  in  the 
town  hall  in  the  village  of  Fort  Ann  on  March  3, 1922, 
at  10:00  o'clock  in  the  forenoon.  At  this  hearing  the 
Commission  considered  the  petition,  maps  and  plans 
submitted,  examined  witnesses  and  heard  arguments 
for  the  project  as  shown  by  the  minntes.  The  peti- 
tioner appeared  by  Fred  Bradway,  village  president, 
and  J.  W.  Qillette,  village  clerk.  It  also  was 
represented  by  its  attorneys,  Messrs.  Rogers  and 
Sawyer,  appearing  by  John  E.  Sawyer.  No  objections 
were  filed  and  no  one  appeared  in  opposition. 

It  is  proposed  to  obtain  a  supply  of  water  for  this 
village  from  Halfway  brook.  On  the  bank  of  this 
stream  in  the  northerly  part  of  the  village  a  small 
pnmping  station  has  been  erected  and  from  it  a  east- 
iron  intake  pipe  extended  np  the  bed  of  the  brook 
for  a  distance  of  600  feet  to  a  wooden  crib.  In  the 
pumping  station  a  350  gallon  per  minute  centrifugal 
pump  has  been  installed,  direct  connected  to  an  elec- 
tric motor.  In  the  streets  of  the  village  a  distribution 
system  has  been  bnilt,  consisting  of  universal  cast- 
iron  pipe  of  six,  eight  and  ten  inches  in  diameter,  to 
which  are  connected  thirteen  fire  hydrants.  These 
pipes  have  been  laid  in  substantially  all  the  streets  of 
the  village  and  the  hydrants  spaced  to  ^ve  fire  pro- 
tection to  all  buildings  therein.  Near  the  center  of  the 
village  a  50,000  gaUon  elevated  steel  tank  has  been 
constructed,  the  base  of  which  is  seventy-five  feet 
above  the  surface  of  the  ground.  The  pump  is  to  be 
operated  automatically,  so  that  the  standpipe  will  at 
all  times  be  practically  full.  No  purification  is  con- 
templated. It  is  proposed  to  limit  the  use  of  this 
water  to  fire  protection;  industrial  purposes  in  manu- 
factaring  plants  and  by  its  railroad;  and  domestic  use 
in  and  about  the  dwellings,  limited  to  toilet  fiushing, 
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bathing,  washing  and  lawn  sprinkling.  The  total  eOBt 
of  these  works  was  $22,000. 

After  dae  study  of  the  petition  and  its  exhibits,  the 
evidence  and  argnmenta  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows: 

Fort  Ann  is  an  incorporated  village,  situated  near 
the  center  of  Washington  county,  on  the  main  line 
of  the  Delaware  and  Hudson  railroad,  the  Champlain 
canal  and  at  the  junction  of  Halfway  brook  and  "Wood 
creek.  By  the  census  of  1920  the  population  of  this 
village  was  338  and  it  appears  to  be  decreasing. 
According  to  the  petition  the  assessed  valuation  of 
taxable  property  within  this  village  by  the  last  roll 
was  $172,795.    The  village  has  no  bonded  debt. 

Fort  Ann  at  the  present  time  is  entirely  without  a 
public  water  supply  system.  Water  for  drinking  and 
domestic  purposes  is  obtained  from  local  wells  and 
cisterns.  Water  for  manufacturing  purposes  is 
obtained  by  individual  effort.  There  is  practically 
no  fire  protection.  Clearly  necessity  for  a  public 
water  supply  system  in  this  village  exists. 

On  December  9, 1916,  this  village  submitted  a  water 
sopply  application  to  the  Conservation  Commission, 
which  was  duly  approved  by  that  Commission 
February  7, 1917  (Water  Supply  Apphcation  No.  225). 
The  project  then  approved  contemplated  the  taking  of 
water  from  the  mill  pond  of  the  Kanes  Falls  Electric 
Company  on  Halfway  brook  at  Kanesville,  about  a  mile 
northwest  of  the  village.  Water  drawn  from  this  pond 
was  to  be  purified  by  passage  through  mechanical 
gravity  filters  and  by  chlorination.  It  was  to  be 
pumped  to  the  village  by  an  electrically  operated  cen- 
trifugal booster  pump  installed  in  the  plant  of  the 
Kanes  Falls  Electric  Company;  such  arrangement 
allowing  full  advantage  to  be  taken  of  the  natural 
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difference  in  level  between  the  two  places  and  making 
it  necessary  to  lift  the  water  only  through  the  addi- 
tional head  required  for  fire  protection.  No  storage  in 
the  village  was  contemplated.  The  appropriation  for 
carrying  ont  this  project  was  $25,000.  On  account  of 
the  war  and  the  consequent  great  increase  in  the  cost 
of  such  works,  this  system  was  not  built.  The  present 
project  constitutes  a  modification  of  this  original  proj- 
ect, but  differs  from  it  in  some  important  particulars. 

On  September  16,  1921,  the  board  of  trustees  of 
said  village,  by  resolution,  submitted  to  the  electors 
thereof  a  proposition  to  bond  the  village  in  the  amount 
of  $22,000  for  the  purpose  of  constructing  a  water 
supply  system  therein.  The  election  was  held  Septem- 
ber 27, 1921,  and  the  proposition  carried  in  the  affirma- 
tive by  a  vote  of  ninety-one  to  sis.  Thereafter  the 
making  of  this  petition  to  the  "Water  Power  Commi»- 
sion  was  authorized  by  resolution  of  the  board  of 
trustees  of  said  village,  adopted  at  a  meeting  held 
December  9,  1921. 

The  proposition,  which  received  a  favorable  vote 
at  that  election,  read  as  follows : 

"Shall  a  Pumping  System  of  Water  Works  be  estab- 
lished by  the  Village  of  Fort  Ann  for  supplying  Qie 
village  with  water  for  fire  protection  and  commercial 
purposes  at  an  expense  not  to  exceed  $22,000,  or  sucfi 
a  part  thereof  as  is  necessary,  such  water  works  to  be 
constructed  without  a  filter,  water  to  be  used  for  fire 
protection  and  commercial  purposes,  in  the  future  a 
filter  could  be  installed  that  would  produce  water  to 
pass  State  inspection;  and  shall  the  Village  of  Fort 
Ann  borrow  the  sum  of  $22,000  for  the  purpose  of  con- 
structing such  water  works  and  issue  its  bonds  for  that 
amount  payable  in  twenty-two  equal  annual  install- 
ments of  $1,000  each;  the  first  installment  of  sucli 
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bonds  to  become  due  Aagast  Ist,  1925,  one  to  become 
due  on  the  first  day  of  Au^at  in  each  year  thereafter 
nntil  all  are  dne  and  payable;  and  shall  said  village 
raise  annnaUy  by  tax  a  snm  sufficient  to  pay  the  inter- 
est and  principal  as  the  same  shall  become  duet" 

This  is  an  amendment  to  the  water  question  voted 
on  in  1916. 

The  vill^e  anthoritiea  hold  that  this  vote  super- 
sedes that  originally  held  on  the  earlier  water  supply 
application. 

It  appears  that  in  changing  the  original  water  supply 
project  to  the  form  now  under  consideration,  the 
village  authorities  acted  without  the  guidance  of  an 
engineer. 

Halfway  brook,  the  proposed  source  of  water  supply, 
was  also  the  proposed  source  of  supply  in  the  original 
project.  The  Conservation  Commission  found  that 
at  Kanesville  this  brook  would  have  sufficient  flow  to 
supply  this  village,  that  the  proposed  diversion  would 
not  adversely  affect  the  water  supply  interests  of  any 
other  municipality  and  that  the  quality  of  the  water 
in  the  streun  was  such  as  to  require  purification  by 
filtration  and  sterilization.  At  the  point  of  diversion 
now  proposed  to  be  used  this  stream  will  have  a  some- 
what greater  flow  and  will  be  of  somewhat  worse 
quality.  It  would,  therefore,  appear  that  there  was  no 
reason  now  to  alter  the  above  mentioned  findings  made 
by  the  Conservation  Commission.  It  remains  to  be 
determined  whether  the  quality  of  the  water  of  this 
stream  is  suitable  for  the  proposed  use  of  the  water. 

The  milk  bottling  plant  of  the  Borden  Company, 
situated  in  the  village  of  Fort  Ann,  is  now  supplied 
with  water  from  Halfway  creek,  drawn  from  the  mill 
pond  of  the  Kanes  Falls  Electric  Company.  The 
department  of  health  of  the  city  of  New  York  requires 
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Bterilization  with  liquid  chlorine  of  all  water  used  by 
this  company  for  washing  cans  and  bottles.  The  com- 
pany now  proposes  to  obtain  water  from  the  village 
mains,  bnt  to  continue  this  sterilization  process.  This 
may  be  taken  aa  proof  that  for  some  commercial  pur- 
poses the  quality  of  the  water  proposed  to  be  snppHed 
by  the  village  will  not  be  suitable. 

The  village  authorities  do  not  propose  to  make  any 
restrictions  on  connections  to  the  mains  or  piping  in 
the  dwellings.  Water  will  be  conveniently  available  in 
taps  and  faucets  and  can  readily  be  used  for  all  pur- 
poses, including  drinking,  if  the  inhabitants  so  desire. 
The  village  authorities  believe  that  a  general  notice 
to  the  people  that  the  water  is  not  to  be  used  for 
drinking  or  for  cooking  will  prevent  the  use  of  this 
water  for  those  purposes.  The  village  authorities 
suggested  further  that  the  householders  might  be 
required  to  sign  a  contract  with  the  village,  in  which 
they  undertook  not  to  use  the  water  for  these  pro- 
hibited purposes. 

Before  approving  a  water  supply  application,  this 
Commission  is  required  to  determine:  "  that  said 
plans  provide  for  the  proper  protection  of  the  supply 
and  the  watershed  from  contamination  and  provide 
for  the  proper  .filtration  of  such  supply." 

It  finds  in  this  case  that  such  supply  is  unsuitable 
for  use  for  drinking  or  for  cooking.  Past  experience 
indicates  that,  if  water  is  available  in  houses  through 
taps  and  faucets,  it  will  be  used  for  such  purposes  even 
though  the  people  have  been  warned  that  it  is  not  of 
proper  quality  for  such  use.  It  has  been  found  that, 
even  though  a  water  supply  system  is  constructed 
solely  for  fire  protection  purposes  and  no  house  con- 
nections are  supposed  to  be  made,  such  connections 
nevertheless  are  made  and  the  water  is  freely  used  for 
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all  purposes,  inclading  drinking.  Therefore  the  Com- 
mission is  of  the  opinion  that  the  village  of  Fort  Ann 
has  not  given  it  snfficient  assurance  that  the  water 
proposed  to  be  supplied  in  this  village  will  not  be  used 
for  these  prohibited  purposes  and  it  does  not  consider 
it  poasible  that  the  village  authorities  can  sufficiently 
control  the  action  of  the  inhabitants  of  this  village  to 
give  such  assurance.  That  being  the  case,  the  Com- 
mission is  compelled  to  find  that  it  cannot  make  the 
necessary  determination  that  the  quality  of  this  water 
will  be  suitable. 

This  water  supply  system  has  been  practically  com- 
pleted, although  it  has  not  yet  been  tested.  A  con- 
tract was  let  for  the  entire  work  for  the  amount  of 
$22,000. 

The  Commission  is  of  the  opinion  that  the  water 
supply  system  submitted  for  its  consideration  by  the 
village  of  Fort  Ann  has  not  in  all  respects  been  well 
designed.  It  will  give  excellent  fire  protection,  but  in 
other  respects  it  is  neither  suitable  nor  economical. 
At  comparatively  small  extra  expense  this  system 
could  be  remodeled  so  as  to  supply  drinking  water  to 
the  people  of  Fort  Ann.  It  is  strongly  urged  that  the 
village  authorities,  acting  with  the  advice  and  under 
the  guidance  of  a  qualified  water  supply  engineer, 
revise  these  plans,  raise  such  extra  funds  as  may  be 
necessary  and  submit  a  modified  application  to  the 
Commission. 

In  consideration  of  the  above  the  Commission,  there- 
fore, finds  and  determines : 

First.  That  said  plans  do  not  provide  for  the  proper 
protection  of  the  supply  and  watershed  from  con- 
tamination, nor  for  the  proper  filtration  of  such  addi- 
tional supply. 

Second.  That  further  determination  thereon  is  at 
the  present  time  unnecessary. 
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Wlierefore,  the  Water  Power  Commission  does 
hereby  reject  the  said  application  of  the  village  of 
Fort  Ann. 

In  witness  whereof,  the  Water  Power  Com- 
mission has  caused  this  determination  and 
rejection  to  be  signed  by  the  members 
thereof  and  has  caused  its  official  seal  to 
[u  B,]  be  affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  city  of 
Albany  this  16th  day  of  March,  1922. 

Watbe  Powbk  Commissioh 

Al^^UNDBE  MaCDONALD 

Conservation  Commissioner 
Chables  D.  Newtom 

Attorney-Oeneral 
Fbank  M.  Williams 
State  Engineer  and  Surveyor 
A.  H.  Pebeihs 
Secretary  to  the  Commission 


En  the  Matter  of  The  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  made  by  Loms 
Arbu,  against  Lindley  M.  Qabbison,  as  Receiver  of 
the  Brooklyn  Rapid  Transit  Company,  Employer 
and  Self-Insnrer 

Case  No.  1011842 

(Iiidnstrial  Boards  Harch  16,  1922) 

Award  for  pMmanmt  facial  dlsflcnmBant. 

Claimant,  a  blackamitli'a  helper,  was  injured  in  &o  conm 
of  his  employment  by  reason  of  being  struck  in  tlie  mosQi  and 
chin.  Ab  a  result  of  the  injuries  he  suffered  with  traumatie 
Beurosis,  which  caused  diuiness,  pain  and  headachck     As  a 
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further  result  of  the  icjiiries,  elainumt  received  a  permanent 
facial  diaflguremeot.  Avord  made  including  the  Bum  of  $350 
on  account  of  facial  disfigurement 

This  claim  came  on  for  hearing  before  the  State 
Industrial  CommisBion  on  March  1,  1921,  and  before 
the  State  Indnstrial  Board  on  March  29,  1921,  April 
26,  1921,  Jnne  7,  1921,  Jnly  7,  1921,  September  13, 
1921,  November  15,  1921,  and  December  23,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters  50 
and  60  of  the  Laws  of  1921  became  the  successor  of 
the  State  Industrial  Commission  in  this  case. 

George  D.  Yeomans,  for  employer  and  insurance 
carrier. 

Q.  J.  Porsella,  for  claimant. 

By  the  Boabd. — ^All  the  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and 
dnly  considered,  the  State  Industrial  Board  makes  its 
conclusions  of  fact  and  award  as  follows : 

On  January  29,  1921,  the  day  when  Louis  Arbu 
received  the  injuries  hereinafter  described,  he  resided 
at  51  Snediker  avenue,  borough  of  Brooklyn,  city  and 
State  of  New  York,  and  was  employed  by  the  Brook- 
lyn Bapid  Transit  Company,  engaged  in  the  business 
of  operating  street  surface,  elevated  and  subway  rail- 
roads in  the  borough  of  Brooklyn,  city  and  State  of 
New  York. 

On  January  29,  1921,  Louis  Arbu  was  working  for 
his  employer,  in  his  employer's  East  New  York  depot, 
located  at  36  Glidden  place,  borough  of  Brooklyn,  city 
and  State  of  New  York,  and  while  engaged  in  the 
regular  course  of  his  employment,  working  as  a  black- 
smith's helper,  a  hammer  fell,  and  struck  the  tongs 
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which  he  was  holding,  and  the  same  flew  up  and  strook 
him  in  the  month  and  oa  the  chin,  and,  as  a  result,  he 
suffered  lacerations  and  contusions  on  the  mouth  and 
chin,  and  the  blow  that  he  received  knocked  oat  nine 
of  hia  teeth,  six  in  the  lower  jaw  and  three  in  the 
□pper  jaw,  and,  as  a  result  of  said  injuries,  he  suf- 
fered with  traumatic  neurosis,  which  caused  dizzi- 
ness, pain  and  headache,  and,  as  one  of  the  results  of 
said  injuries,  he  wa-s  disabled  from  January  29,  ■1921^ 
op  to  August  1, 1921,  with  the  exception  of  two  weeks. 
Between  January  29,  1921,  and  August  1,  1921,  claim- 
ant herein  worked  for  two  weeks  for  the  employer 
herein,  but  under  great  difficulty,  and  was  obliged  to 
give  up  his  employment,  due  to  the  disability  whit^ 
resulted  from  said  injuries.  Claimant,  because  of  the 
nervousness  and  pain  that  resulted  from  Eiaid  in- 
juries, was  unable  to  do  any  work  between  January 
29,  l«ei,  and  August  1,  1921,  with  the  exception  of 
the  two  weekfi  heretofore  mentioned. 

As  a  farther  result  of  said  injuries,  Louia  Arbu 
received  a  serious  permanent  facial  disfigurement  of 
his  chin,  caused  by  an  irregular  scar,  extending  from 
the  tip  of  the  middle  lower  lip  to  the  tip  of  the  chin, 
and  also  another  scar,  bisecting  the  former  scar  and 
running  at  right  angles  therewith,  extending  about 
one-half  inch  on  the  side  of  the  first  scar  mentioned, 
with  a  lapping  of  the  upper  flap,  extending  out  about 
one-quarter  of  an  inch  on  the  inner  side  of  the  Iowa 
lip,  and,  as  a  result  of  said  facial  disflgnrement,  he 
suffered  a  loss  in  the  amount  of  $350: 

The  injuries  received  by  Ijouia  Arbu  were  acci- 
dental injuries,  and  arose  out  of  and  during  the 
course  of  his  employment. 

The  average  weekly  wage  of  Louis  Arbu  was  the 
sum  of  twenty-nine  dollars  and  eight  cents. 
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Award  of  compensation  ia  hereby  made  against 
Brooklyn  Rapid  Transit  Company,  employer,  self- 
insurer,  to  Louis  Arbn,  injured  employee,  for  two 
weeks,  covering  the  period  from  January  29,  1921,  to 
Febrnary  12,  1921,  at  the  rate  of  $19.39  per  we^, 
amounting  to  the  total  of  $38.78;  and  for  seven  and 
two-thirds  weeks,  covering  the  period  from  June  8, 
1921,  to  Aogust  1, 1921,  at  the  rate  of  $19.39,  amount- 
ing to  the  total  of  $148.66 ;  and  also  $350,  on  account 
of  the  serious  facial  disfigurement,  which  resulted 
from  said  accidental  injury;  and  the  case  is  hereby 
closed. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  made  by 
Thomas  J.  Comway,  against  The  Beookltk  City 
Bailboad  Company,  Employer  and  Self-Insurer 

Case  No.  1021464 

(IndiutrUl  Board,  Mareh  16, 1022) 

StTMt  cu  condnctor  stabbed  br  puMiic«r  —  nroiwoiu  amrda  of 
nf«rM  nsdnded  —  nev  kward  nutdt. 

Claimant,  a  condnctor  on  a  street  surface  electric  car,  was 
stabbed  with  a  bnife  by  a  passenger  on  his  oar  and  thereby 
sustained  a  loss  of  the  nse  of  bis  right  arm  for  manual  labor. 

After  his  injuries  claimant  was  re-employed  by  his  employer 
and  asfflgned  to  duties  that  required  no  manual  labor.  The 
referee  who  presided  at  the  bearing  awarded  eompensation 
based  on  erroneous  differaioea  between  the  average  weekly 
wage  of  claimant  prior  to  the  injury  and  bis  earning  capacity 
dnring  the  time  of  employment  at  light  labor  by  his  employer. 

The  awards  made  by  the  referee  rescinded  and  award  made 
for  full  compensation. 

This  claim  came  on  for  hearing  before  the  State 
Industrial-  CommiMion  at  New  York  city,  N.  T.,  on 


Digmzefl  by  Google 


306  Statb  Defabtueni  Bepobts 

[Vol  27]  Indnatrial  Board 

January  18,  1921,  February  8,  1921,  March  8,  1921; 
and  before  the  State  Industrial  Board  on  April  7, 
1921,  April  26, 1921,  May  31, 1921,  July  12, 1921,  Sep- 
tember 12, 1921,  October  20,  1921,  November  3,  19^1, 
November  22,  1921,  and  December  9,  1921. 

The  State  Industrial  Board  by  virtae  of  chapters 
50  and  60  of  the  Laws  of  1921  became  the  snceessor 
of  the  State  Industrial  Commission  in  this  case. 

George  D.  Yeoman-s,  for  employer  and  self-insurer. 

Claimant  in  person. 

By  the  Boaed. — All  the  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and 
duly  considered,  the  State  Industrial  Board  makes 
its  conclusions  of  fact,  award  and  decision  as  follows ; 

On  December  5, 1920,  the  day  when  Thomas  J.  Con- 
way received  the  injuries  hereinafter  described,  he 
resided  at  36  Onderdonk  avenue,  Brooklyn,  city  and 
State  of  New  York,  and  was  employed  by  the  Brook- 
lyn City  Kailroad  Company  engaged  in  the  business 
of  operating  street  surface  railways,  in  the  borough 
of  Brooklyn,  city  and  State  of  New  York. 

On  Decranber  5, 1920,  Thomas  J.  Conway  was  work- 
ing for  his  employer  as  a  conductor  on  a  street  eur- 
fnce  electric  car,  and,  while  engaged  in  the  regular 
course  of  his  employment,  an  altercation  occurred 
between  two  passengers  on  the  said  car,  and,  as  he 
raised  his  hand  to  grab  a  rope  to  give  a  signal  for  the 
motorman  to  stop  the  car,  one  of  the  quarrelsome 
passengers  stabbed  him  with  a  knife  in  the  right 
shoulder,  and,  as  a  result  of  said  injury,  a  nerve  of 
the  fihonlder  became  involved,  and,  as  a  result,  the 
right  arm  became  weak,  the  grasping  power  of  the 
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light  baud  waa  greatly  reduced,  and  the  mobility  of 
the  arm  was  seriously  restricted,  and  the  right  arm,  as 
a  result  thereof,  became  useless  for  manaal  labor. 
As  an  immediate  result  of  the  disability  that  followed 
said  accident,  Thomas  J.  Conway  was  totally  dis- 
abled, but,  npon  his  request,  he  was  re-employed  by 
his  employer,  and  assigned  to  duties  that  required  no 
mannal  labor,  such  as  giving  ont  transfers.  This 
work  did  not  require  the  use  of  his  right  hand  or  arm. 
He  did  this  light  labor  for  his  employer  up  to  Sep- 
tember 17,  1921,  when  he  was  discharged.  Since  that 
date,  he  has  been  ready  and  willing  to  resmne  these 
light  duties,  but  his  employer  refused  and  still 
refuses  to  re-employ  him.  A-s  a  result  of  said  injuries, 
Thomas  J.  Conway  was  totally  disabled  from  Sep- 
tember 17, 1921,  to  December  10, 1921,  on  which  latter 
date  he  was  still  disabled. 

Because  of  the  fact  that  a  special  earning  capacity 
had  been  given  to  the  claimant  herein,  by  assigning 
to  him  light  work,  which  did  not  require  the  physical 
strength  of  his  right  hand,  the  referee,  who  presided 
at  the  hearing,  held  on  this  claim  on  November  26, 
1921,  awarded  compensation  at  the  rate  of  three  dol- 
lars and  sixty  cents  per  week,  said  rate  being  based 
upon  the  erroneous  differences  between  the  average 
weekly  wage  of  the  claimant  prior  to  the  injury  and 
his  wage  earning  capacity  during  the  time  of  employ- 
ment at  light  labor  by  his  employer. 

The  injuries  received  by  Thomas  J.  Conway  were 
accidental  injuries,  and  arose  ont  of  and  during  the 
course  of  his  employment 

The  average  weekly  wage  of  Thomas  J.  Conway 
was  the  sum  of  thirty-one  dollars. 

Award  of  compensation  is  hereby  made  against  the 
Brooklyn    City    Railroad    Company,    employer    and 
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self-inaurer,  to  Thomas  J.  Conway,  injured  employee, 
for  twelve  weeks,  at  the  rate  of  $20  per  week,  cover- 
ing the  period  from  September  17,  1921,  to  December 
10,  1921,  amotmting  to  the  total  of  $240;  and  this 
claim  is  hereby  continued  for  further  hearing. 

The  employer  herein  is  instructed  and  directed  to 
provide  Thomas  J.  Conway  with  necessary  medical 
or  surgical  treatment,  and  to  pay  such  sums  as  are 
necessary  for  carfare  for  his  transportation  to  and 
from  the  physician's  office  or  place  of  treatment. 

The  awards  made  by  the  referee  of  the  State 
Department  of  Labor  on  this  claim,  held  at  the  New 
York  office  on  November  13,  1921,  and  November  22, 
1921,  when  awards  were  made  to  the  claimant  herein 
and  against  the  employer  herein,  at  the  rate  of 
three  dollars  and  sixty  cents  per  week,  are  hereby 
rescinded  in  the  interest  of  justice,  because  the  wage 
earning  power  of  the  claimant  had  been  based  upon  a 
false  hypothesis. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  made  by 
HowABD  A.  Enqlandeb,  against  The  Lustqabtbn 
Baths,  Inc.,  Employer.    No  Insurance 

Case  No.  1032836 

(Industrial  Board,  Marah  15,  1922) 

Ckshiw  in  tniUah  batli  Munlted  and  atmi^  b;  two  nnknown  men 
—  amrd  made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  New  York  city,  N.  Y.,  on  June  6, 
1921,  Jane  24,  1921,  and  July  8,  1921. 
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Bernard  L.  Karliner,  for  employer- 
George  D.  Aronow,  for  clfumant. 
ClaimaQt  in  person. 

By  the  Boabd. — All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclnsions  of  fact  and  award,  as  follows: 

On  April  24,  1921,  the  day  on  which  Howard  A. 
Englander  sustained  the  injuries  herein  referred  to, 
he  resided  at  65  West  One  Hundred  and  Sixth  street, 
New  York  city,  N.  T.,  and  was  employed  as  a  cashier 
by  the  Lostgarten  Baths,  Inc.,  with  office  and  prin- 
cipal place  of  business  at  223  Second  street,  New 
York  city,  N.  Y. ;  said  employer  being  engaged  in  the 
business  of  operating  and  conducting  a  Turkish  bath 
house,  and  having  in  its  employ  four  or  more  work- 
men or  operatives  regularly,  namely,  five  maaseurs 
or  rubbers,  and  three  attendants,  who  performed  gen- 
eral duties  in  and  about  the  establishment. 

On  April  24,  1921,  while  the  said  Howard  E. 
Englander  was  engaged  in  the  regular  course  of  his 
employment,  and  while  in  the  cashier's  cage,  at  the 
plant  of  his  employer,  the  said  door  of  cage  being 
open,  claimant  was  attacked  by  two  unknown  men, 
who  strut*  and  assaulted  claimant,  and  as  a  result  of 
said  assault  by  the  two  unknown  men,  claimant  suf- 
fered from  subconjunctival  hemorrhage  in  both  eyeS; 
a  fracture  of  the  left  nasal  bone,  a  cracking  of  both 
upper  incisor  teeth,  a  fractured  alveolar  process  of 
maxilla  bone  and  incised  wound  of  upper  Up,  as  well 
as  a  honorrhage  into  the  nose  and  middle  ears,  and  a 
trauma  to  stomach;  and  on  account  of  all  of  which 
injuries,  daimant  was  disabled  from  April  24,  1931, 
to  June  19,  1921,  on  which  date  disability  ceased. 
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The  injuries  sustamed  by  Howard  A.  Englander 
were  accidental  injuries,  and  arose  out  of  and  in  the 
course  of  his  employment. 

The  average  weekly  wage  of  Howard  A.  Englander 
was  the  sum  of  twenty-one  dollars  and  seventeen 
cents. 

Award  of  compensation  is  hereby  made  against 
The  Lnstgarten  Baths,  Inc.,  employer  (no  insurance), 
to  Howard  A.  Englander,  injured  employee,  for  the 
period  covering  April  24,  1921,  to  June  19,  1921,  at 
the  rate  of  fourteen  dollars  and  ten  cents  per  week, 
and  this  claim  is  hereby  closed. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law  made  by  Anna 
HoLZEB,  on  Account  of  the  Death  of  Mobitz  Hoizeb, 
Deceased,  against  Adolf  Gobbl,  Inc.,  Employer, 
and  ^TNA  Life  Insubancb  Company,  Insurance 
Carrier 

Death  Case  No.  1042499 

(Indostrial  Board,  March  16,  1922) 

Awaid  to  widow  for  dwth  of  emplojFee  Mcddeatall?  shot  by  tail 
foTconui. 

Deceased  had  been  annoyed  and  ag^Tavated  by  his  fellow 
employees  to  such  a  d^ree  that  he  complained  to  his  f  oi«mai). 
While  the  foreman  was  attempting  to  band  deceased  a  revolver 
for  the  purpose  of  protecting  deceased  from  his  fellov  em- 
ployees, the  revolver  was  discharged  and  the  bullet  strait 
deoessed,  killing  him  instantly,  neld,  that  the  injuries  whieh 
resulted  in  death  arose  out  of  and  in  the  eooiw  of  employmenL 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  New  York  city,  N.  T.,  on  June  28, 
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1921,  July  5, 1921,  September  13, 1921,  and  September 
27,  1921. 

The  State  Indastrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  snccessor  of  the 
State  Indastrial  CommiBsion  in  this  case. 

T.  Carlyle  Jones,  for  employer  and  insurance 
carrier. 

Abberley  &  Bryde,  for  claimant 

Bt  thb  Boaed. — All  the  evidence  having:  been  heard 
and    duly   considered,   the   State   Industrial   Board  ■ 
makes  its  conclusions  of  fact  and  award,  as  follows: 

On  March  12, 1921,  the  day  on  which  Moritz  Holzer 
snatained  the  injuries  which  resulted  in  his  death  on 
the  same  day,  he  resided  at  517  Wilson  avenue,  Brook- 
lyn, N.  Y.,  and  was  employed  at  a  butcher  by  Adolf 
Oobel,  Inc.,  with  office  and  principal  place  of  business 
at  Morgan  avenue  and  Bock  street,  Brooklyn,  N.  Y.; 
said  employer  being  engaged  in  the  manufacture  of 
meat  products. 

On  March  12,  1921,  while  the  said  Moritz  Holzer 
was  engaged  in  the  regular  course  of  his  employment, 
and  while  getting  ready  a  short  while  before  7  o'clock, 
at  the  plant  of  his  employer,  hia  tools  and  knives,  and 
while  gowning  himself  in  his  white  salt,  the  perform- 
ance of  the  aforesaid  duties  being  made  mandatory 
by  the  employer,  in  order  that  the  employees  may 
start  promptly  at  7  o'clock  and,  while  so  engaged  in 
these  prehminary  duties,  Moritz  Holzer  was  annoyed 
and  aggravated  by  his  fellow  nnployees  to  such  a 
degree  that  he  proceeded  to  his  foreman,  one  Mr. 
Zink,  to  whom  he  complained  about  the  actions  of  his 
fellow  employees,  and  who  in  turn  took  a  revolver 
from  the  night  watchman,  who  was  about  to  return 
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the  same  to  the  cashier  for  his  use  during  the  day,  and 
then  going  to  Moritz  Holzer,  witii  the  gnn  ont- 
stretohed  in  his  hand,  was  abont  to  say,  "  Here's 
something  if  tiiey  don't  leave  yon,  alone,"  when  the 
gan  went  off,  a  bullet  striking  Moritz  Holzer,  where- 
Qpon  Moritz  Holzer  died  immediately  from  the 
wonnd  inflicted  by  said  bnllet. 

The  injuries  whi<^  resulted  in  the  death  of  Moritz 
Holzer  were  accidental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment. 

The  average  weekly  wage  of  Horitz  Holzer  was 
the  sum  of  twenty-eight  dollars  and  eighty-five  cents. 

Moritz  Holzer  left  him  surviving  Anna  Holzer, 
widow,  aged  60  years,  the  claimant  herein. 

Award  of  compensation  is'  hereby  made  against 
Adolf  Goebel,  Inc.,  employer,  and  .^tna  Life  Insur- 
ance Company,  insurance  carrier,  to  Anna  Holzer, 
widow  of  Moritz  Holzer,  deceased  employee,  aged 
sixty  years,  at  the  rate  of  $8,655  per  week,  during 
■widowhood,  with  two  years'  compensation  in  one 
lump  sum  upon  remarriage;  and  to  Charles  Jacobs 
in  the  sum  of  $100  on  account  of  the  funeral  expenses 
of  Moritz  Holzer,  deceased. 

Present  payment,  pursuant  to  said  award,  is  due 
and  payable  in  the  sum  of  $389.48  covering  period 
from  March  12,  1^21,  to  January  4,  1922.  Future 
payments,  pursuant  to  said  award,  are  due  and  pay- 
able in  the  sum  of  $17.31  every  two  weeks,  during  the 
time  set  forth  in  the  preceding  paragraph. 
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In  the  Matter  of  the  Complaint  of  Customers  for 
Electridty  for  Power  in  the  City  of  Plattaburgh, 
against  PiiATTSBXiBQH  Gas. AND  Elbctbio  Company; 
as  to  Change  in  Method  of  Famishing  Current  to 
Motors 

Case  No.  105 

(Pnblie  Service  Commisaion,  March  16,  1922) 

£lectiic   compuiiai  —  diftnge   In   fomi   of   cnireut  —  expeiiM   of 
dhaining  conaiunen'  &pp»ratiiB. 

Where  lui  electric  company  has  failed  to  sustain  the  boiden 
of  proof  that  it  comes  within  the  exceptions  to  the  existing 
rules  of  the  Commiaaion  requiring  an  electric  company  to  bear 
the  expense  of  cban^g  the  consiunera'  power  apparatus  when 
it  propoees  to  change  the  form  of  current  supplied,  the  com- 
pany should  adjust  the  cost  of  changing  the  equipment  with  the 
consumers  and  an  order  wlU  be  entered  directing  the  consumers 
affected  to  file  a  detailed  statement  of  the  cost  of  the  change 
required,  together  with  a  statement  of  the  actual  damage 
suffered  during  the  period  while  the  change  is  being  made. 

Patrick  J.  Tiemey,  for  complainants. 

Wallace  E.  Pierce,  for  respondent. 

OeoTge  M.  Cole,  president  and  manager  of 
respondent. 

Blakeslee,  Commissioner. —  Certain  power  con- 
sumers in  the  city  of  Plattsburgh  complain  against 
the  Plattsburgh  Gas  and  Electric  Company  as  to 
change  in  method  of  famishing  current  for  motors. 

The  company  is  changing  from  133-cycle  to  40-^0^ 
and  as  a  result  it  becomes  necessary  for  these  con- 
sumers to  make  changes  in  their  power  apparatus, 
especially  those  having  motors  of  one-quarter  or  less 
horsepower  capacity.    The  company  is  unwilling  to 
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bear  any  part  of  the  cost  of  the  new  equipment  neces- 
sary because  of  this  change  in  freqaency. 

The  Pnblic  Service  CommisBion,  Second  District, 
ander  date  of  January  19,  1915,  poblished  certain 
rales  oatlining  the  general  principles  to  be  followed 
when  changes  of  this  kind  are  made.  It  was  therein 
provided  that  the  electric  company  shoold,  onder 
ordinary  circumstances,  bear  the  expense  of  changing 
oonsmners*  equipment;  at  least  to  the  extent  of 
replacing  the  obsolete  and  useless  apparatus  by  new 
type  in  as  good  condition  as  that  replaced.  It  fur- 
ther provided  that  any  increase  in  value,  due  to  equip- 
ment, replacing  that  which  was  old  and  worn,  should 
be  regarded  as  a  benefit  accruing  to  the  consumer, 
and  in  such  event  the  consumer  should  bear  a  propor- 
tionate part  of  the  expense. 

Certain  possible  exceptions  were  noted  in  the  cir- 
cular and  at  the  first  hearing  in  this  present  case, 
held  on  September  13, 1921,  the  company  claimed  that 
they  came  under  the  exceptions  noted.  On  November 
30,  1921,  this  Commission,  by  an  order,  directed  that 
in  the  further  hearings  the  burden  of  proof  should 
be  upon  the  Flattsburgh  Gas  and  Electric  Company- 
to  show  that  it  came  within  the  exceptions  mentioned 
in  said  circular.  Matter  of  Plattsburgh  Gas  S  Elec- 
tric Co.,  26  St.  Dept.  Rep.  635.  On  January  6, 1922,  a 
further  hearing  was  held  and  closed.  Both  parties 
have  submitted  briefs. 

It  clearly  appears  that  the  company  would  be 
unable  to  supply  the  demand  in  the  city  of  Platts- 
burgh for  residential  and  commercial  lighting  with 
the  133-cycle  equipment.  It  is,  therefore,  necessary 
for  the  company  to  increase  its  generating  capadty. 
This  indicates  that  the  change  is  now  necessary  to 
take  care  of  additional  growth  in  the  territory, 
additional   consumers,   and    consequently   additional 
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demand  for  carrent.  For  this  additional  demand  the 
company  will  be  reimbursed  by  additional  revenue. 

The  cost  of  the  133-cycle  generating  equipment  to 
take  care  of  expected  additional  load  is  in  excess  of 
the  cost  of  40-cycl6  apparatus,  and  it  follows  that 
if  the  company  installs  the  40-cycle  equipment,  rather 
than  additional  133-cycle  equipment,  it  will  be  cheaper 
for  the  company  in  the  long  run.  In  addition,  repair 
parts  for  133-cycle  apparatus  cost  more  t^an  those 
for  40-cycle  apparatus,  and  the  iized  charges  on 
40-cyde  generating  equipment  are  less  than  on  the 
present  equipment. 

The  company  contends  that  the  133-cyole  equip- 
ment is  obsolete;  as  a  matter  of  fact,  it  has  been 
obsolete  for  years  and  the  ch%nge  should  have  been 
made  before  this  time.  The  change  in  frequency  is 
being  made  for  the  advantage  of  the  company  and  for 
betterment  of  service  to  the  entire  community,  and 
it,  therefore,  seems  that  the  cost  of  the  change  ^ould 
be  home  by  the  compfiny  and  by  the  entire  community 
affected,  and  not  in  such  a  manner  as  to  place  an 
undue  burden  upon  those  consumers  who  purchased 
motors  in  good  faith  to  conform  to  the  existing  serv- 
ice famished  by  the  company,  and  now  find  those 
motors  obsolete  and  aseless  because  of  the  change. 

While  it  is  not  in  any  manner  binding  upon  the 
company,  it  appears  that  it  has  been  the  company's 
policy  to  adjust  certain  claims  and  replace  meters 
and  transformers  without  cost  to  consumers  affected, 
indicating  the  recognition  by  the  company,  at  least 
impliedly,  that  it  did  not  heretofore  come  within  the 
exceptions  to  the  rules  mentioned. 

Upon  consideration  of  all  the  facts,  it  satisfactorily 
appeara  that  the  company  has  failed  to  sustain  the 
burden  of  proof  that  it  comes  within  the  exceptions  to 
the  existing  roles  of  this  Commission,  and  it,  there- 
fore, follows  that  adjustments  should  be  made  with 
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consomers  affected  in  accordanoe  with  the  general 
principles  outlined  in  said  circular. 

An  order  should,  therefore,  he  entered,  directing 
all  consumers  affected,  to  file  with  this  Commission 
and  with .  the  company,  a  detailed  statement  of  the 
cost  of  the  change  required,  together  with  a  state- 
ment of  the  actual  damage  suffered  during  the  period 
while  the  change  is  heiug  made.  A  statement  should 
be  filed  by  the  company,  setting  forth  all  claims 
adjusted,  and  this  case  should  be  closed  upon  the 
records  of  the  Commission,  subject  to  the  right  of 
the  company  to  reopen  same,  on  or  before  July  1, 
1922,  and  present  proof  as  to  all  claims  filed  and 
unadjusted,,  which  it  considers  exorbitant  or  excess- 
ive, and  at  such  hearing,  if  it  becomes  necessary,  an 
equal  opportunity  given  to  the  consumer  or  consumers 
affected,  to  present  proof  of  the  justice  of  their 
claims. 

All  concur. 


In  the  Matter  of  the  Complaint  of  BouiiEVABD  Heights 
CoEPOBATioN  against  Rochestee  Gas  and  Electeic 
CoEPOHATioN,  Asking  that  Gas  Mains  and  Electric 
Lines  be  Extended  in  Streets  in  Boulevard 
Heights  Section  of  the  City  of  Rochester  and  Gas 
and  Electricity  be  Furnished  Residences 

Case  No.  424 
(Public  Service  Commission,  M&Fch  16,  1922) 

Gas  and  electric  companies  —  extension  of  gas  maina  and  electric 
light  wires  vIU  not  be  ordered  when  there  are  no  pTemises 
to  be  served  —  Public  Service  Oommlssion  Law  §  66(2) — 
petition  dismissed. 

Petitioner  is  the  owner  and  engaged  in  the  business  of  sell- 
ing building  lots  in  a  tract  of  land  in  the  city  of  Rochester. 
It  asked  that  an  order  be  made  directing  respondent  to  lay  gfts 
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mains  and  tmot  deetrie  light  wires  in  certain  streets  in  the 
tract  for  the  pnrpeee  of  suppljiiig  honses  which  would  prob- 
ably be  bnilt  after  the  lots  were  sold.  The  eztensiona  requested 
would  be  in  excess  of  100  feet  from  existing  gas  mains  and 
electric  lines. 

Seld,  that  it  would  be  an  unwarranted  exercise  of  the  dis- 
cretionary power  vested  in  the  ComnuBaios,  under  section 
66(2),  Public  Service  ComnuEsioii  Law,  to  require  a  public 
utility  to  invest  its  money  in  the  extension  of  mains  and  elec- 
tric lines  where  there  are  no  premises  to  be  served.  No  imme- 
diate income  from  the  sale  of  the  commodities  could  be  received 
as  there  are  no  cuatomers;  and  a  fair  return  upon  the  money 
expended  in  such  woi^  would  have  to  be  borne  by  the  eom- 
pany's  consumers. 

Petition  dismissed. 

John  A.  Barhite,  for  the  petitioner. 

Harris,  Beach,  Harris  &  Matson,  by  Daniel  M. 
Beach,  for  the  Bocheater  Gas  and  Electric  Corpora- 
tion. 

Van  VooBHis,  Commissioner. —  The  Boulevard 
Heights  Corporation,  petitioner  herein,  requested 
the  respondent,  Bochester  Gas  and  Electric  Corpora- 
tion, to  extend  its  electric  lines  and  gas  mains  in  and 
to  streets  in  a  tract  of  land  owned  by  it  in  the  city 
of  Bochester.  The  respondent  offered  to  extend  its 
lines  and  mains  as  requested  provided  the  petitioner 
wonld  pay  the  actual  cost  of  installation,  snch  money 
to  be  paid  hack  to  the  petitioner  pro  rata  as  connec- 
tions for  the  use  of  electricity  and  gas  were  made 
with  these  extensions.  This  offer  was  not  accepted 
by  the  petitioner.  It  thereupon  filed  with  this  Com- 
mission a  petition  asking  that  an  order  be  made 
directing  Bochester  Gas  and  Electric  Corporation  to 
lay  gas  mains  and  to  erect  electric  light  wires  in  the 
streets  and  portions  of  streets  without  electricity  and 
gas,  and  especially  in  those  streets  improved  or  about 
to  be  improved  by  ordinance. 
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The  respondent  answered  the  petition  setting  forth,' 
among  other  things,  its  offer  to  extend  its  mains  and 
electrio  linea  in  accordance  with  its  regulations  in 
regard  to  extensions  more  than  100  feet  from  exist- 
ing gas  mains  and  electrio  lines,  namely  that  sach 
extensions  woald  be  made  on  deposit  with  it  in  money 
of  the  estimated  actual  cost  of  sach  extensions,  snch 
deposit  to  be  refunded  pro  rata  as  consumers  were 
connected  with  such  extensions.  It  asked  that  the 
petition  be  dismissed  on  the  ground  that  requested 
extensions  were  unreasonable,  disciiminatory  and 
nnjust  and  that  petitioner  was  not  a  prospective  con- 
sumer and  was  not  entitled  under  the  law  to  the 
extensions  requested. 

Upon  the  petition  or  complaint  and  the  answer 
thereto  a  public  hearing  was  held.  At  the  hearing 
there  was  no  dispute  as  to  the  facts  upon  which  the 
parties  rested  their  contentions.  It  appeared  that  the 
petitioner  is  the  owner  and  engaged  in  the  business 
of  selling  building  lots  in  the  tract  in  question.  It 
has  no  intention  of  building  on  this  property  and  con- 
sequently will  not  be  a  customer  of  respondent  com- 
pany. The  tract  is  intersected  by  Genesee  Park 
Boulevard  which  extends  through  it  in  a  northerly 
and  southerly  direction.  On  the  east  of  this  boule- 
vard a  large  number  of  lots  have  been  sold  and  over 
250  houses  erected  thereon.  All  of  these  houses  are 
supplied  with  gas  and  electricity  furnished  by 
respondent.  Its  lines  and  mains  extend  through  this 
portion  of  the  tract  with  the  exception  of  a  part  of 
Inglewood  Drive  and  the  east  side  of  Genesee  Park 
Boulevard.  Those  extensions  in  excess  of  100  feet  from 
the  gas  mains  and  electric  lines  were  made,  in  accord- 
ance with  the  regulation  of  the  respondent,  by  a 
deposit  of  the  cost  of  such  extensions,  by  the  peti- 
tioner and  by  owners  or  occupants  of  premises.    On 
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the  portion  of  the  tract  west  of  OeiieBee  Park  Boule- 
vard there  are  no  honses  or  bnildings.  A  number  of 
streets  in  the  tract  have  pavements  and  sidewalks, 
and  other  streets  are  about  to  be  improved  nnder 
ordinance  of  the  common  coancil  of  the  city.  Tbe 
cost  of  these  improvements  has  been  borne  and  ivill 
be  borne  by  ihe  petitioner  as  it  may  be  the  owner  of 
abutting  lots. 

'  The  estimated  cost  of  the  extensions  requested  in 
the  petition  is  $40,000.  This  request  of  tiie  petitioner 
for  extension  was  modified  on  the  hearing  to  two 
streets  in  the  westerly  part  of  the  tract,  and  to  exten- 
sion to  that  part  of  Ii^lewood  I>rive  in  the  easterly 
portion  of  the  tract  not  supplied  with  gas  and  elec- 
tricity and  to  Genesee  Park  Boulevard.  This  modi- 
fication of  the  reqnest  reduces  the  cost  of  installation 
a  considerable  amount. 

It  was  frankly  stated  on  the  hearing  that  there 
were  no  premises  on  the  tract  without  gas  and  elec- 
tricity and  the  extensions  desired  would  enable  peti- 
tioner to  sell  its  lots  more  readily.  The  tract  in 
question  is  in  a  section  of  Rochester  whi<^  has  devel- 
oped rapidly  and  it  may  be  expected  that  lots  will  be 
sold  and  bouses  erected  thereon  in  the  near  future. 
But  this  is  undoubtedly  true  of  other  real  estate 
developments  in  other  parts  of  the  city.  The  lots 
in  this  tract  have  sold  at  prices  ranging  from 
$1,500  to  $3,000  and  the  houses  erected  correspond 
with  the  value  of  the  lots.  It  seems  unnecessary  to 
refer  to  other  facts  developed  at  the  hearing,  as  they 
do  not  appear  to  be  pertinent  to  the  issue  involved. 

There  are  two  provisions  of  statute  in  reference 
to  extensions  of  gas  and  electric  service.  One  is  the 
pro^sion  of  Transportation  Corporations  Law  (§  62) 
mandatory  in  character  which  requires  gas  and  elec- 
trio  companies  to  extend  their  mains  and  lines  upon 
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the  written  application  of  any  owner  or  occupant  of 
any  building  or  premises  within  100  feet  of  any  main 
laid  down  by  any  gaslight  corporation,  or  the  wires 
of  any  electric  corporation.  Concededly  the  peti- 
tioner is  not  within  this  section  of  the  statnte. 

The  other  provision  is  contained  in  the  Public 
Service  Commission  Law  (§  G6,  subd.  2)  which 
declares  that  the  Commission  has  power  to  order 
'*  reasonable  improvements  and  extensions  "  of  the  ' 
works,  wires,  poles,  lines,  etc.,  of  gas  and  electrical 
corporations.  It  is  under  this  section  of  the  statute 
that  the  application  is  made. 

The  power  given  the  Commission  is  to  order 
reasonable  extensions.  It  is  a  discretionary  power 
which  should  be  exercised  wisely  and  cannot  be  arbi- 
trarily used.  As  has  been  stated,  the  petitioner  is 
not  a  prospective  consumer  of  gas  or  electricity. 
There  are  no  premises  on  the  tract  without  gas  and 
electric  service.  The  extensions  requested  would  be 
in  the  interest  of  petitioner  and  to  its  advantage  in 
the  sale  of  lots. 

It  is  unquestionably  the  duty  of  a  public  service 
corporation  to  meet  and  anticipate  the  development 
of  the  territory  in  whidi  it  exercises  its  franchise.  It 
would,  however,  be  an  unwarranted  exerdse  of  the 
discretionary  power  vested  in  the  Commission  to 
require  a  public  utility  to  invest  its  money  in  the 
extension  of  mains  and  electric  lines  where  there  are 
no  premises  to  be  served.  If  the  respondent  were 
required  by  order  of  this  Commission  to  make  the 
extensions  requested  by  the  petition  or  as  modified 
on  the  hearing  it  would  receive  no  immediate  income 
from  the  sale  of  the  commodities  as  there  are  no  cus- 
tomers ;  and  a  fair  return  upon  the  money  expended 
in  such  work  would  have  to  be  borne  by  its  consum- 
ers.   It  would  establish  a  precedent  for  extensions 
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into  territory  where  no  present  need  of  service  exists, 
and  would  involve  the  expenditure  of  capital  by  pub- 
lic utilities  upon  which  in  all  fairness  they  should  be 
entitled  to  a  return,  which  coold  only  be  obtained  at 
the  expense  of  present  conaumers  in  the  rates  charged 
for  commodities. 

The  cases  mted  on  brief  of  the  petitioner  are  ones 
in  which  there  were  prospective  consumers  to  be 
served  by  gas  and  electric  light  extensions.  No  case 
has  been  cited  where  a  public  utility  has  been  ordered 
to  make  extensions  where  there  were  no  prospective 
cnstomers  of  its  commodities.  Such  extensions  have 
been  ordered  in  cases  where  it  was  apparent  that  the 
immediate  consumption  of  gas  or  electricity  would 
not  yield  a  revenue  sufficient  for  a  reasonable  return 
upon  the  capital  expended,  but  prospective  business 
and  the  probable  development  of  the  territory  war- 
ranted the  making  up  in  the  future  of  any  immediate 
loss  occasioned  by  such  extension.  That  is  not  the 
case  here. 

In  the  case  of  SchuUz  v.  Westchester  Ltg.  Co.,  23 
St  Dept.  Bep.  660,  the  former  Commission  said, 
through  Judge  Barhite:  "  The  company  should,  at  its 
own  expense  expand  its  facilities  to  reasonably  meet 
the  existing  needs  of  citizens  within  the  district  of  its 
operations.  On  the  other  hand,  it  should  not  be 
required  to  invest  its  own  capital  for  the  purpose  of 
supplying  the  needs  of  the  citizens,  or  for  the  pur- 
pose of  bnilding  up  and  improving  a  community  with- 
out receiving  a  proper  return." 

In  Matter  of  Eeliinghausen  v.  Kvhn,  26  St.  Dept. 
Bep.  410,  asking  that  the  electric  lines  of  said  company 
be  extended  to  residences  owned  by  petitioners,  this 
Commission  held  that  the  complainant  in  order  to 
obtain  his  service  should  avail  himself  of  the  sched- 
ules filed  by  the  company  and  open  to  all  whose  prem- 
21 
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ises  were  more  than  100  feet  from  the  company's 
mains,  by  which  a  portion  of  the  amount  required  to 
cover  the  cost  of  the  extension  is  to  be  advanced  by 
him  and  later  to  be  reimhnrsed  out  of  the  hills  foi* 
current  nsed  by  him  or  by  others  who  come  in  and 
avail  themselves  of  the  extension  so  constructed. 

The  petitioner  can  secure  the  extensions  desired 
nnder  the  practice  and  regulation  of  the  company,  to 
which  reference  has  been  made,  and  which  seem  fair 
and  reasonable.  This  case  relates  solely  to  the  appli- 
cation of  this  petitioner  and  under  the  evidence  the 
Commission  is  not  warranted  in  directing  that  the 
extensions  requested  should  be  made  at  the  expense 
of  the  respondent. 

It  follows  that  an  order  should  be  made  dismissing 
the  petition. 

All  concur. 


In  the  Matter  of  the  Complaint  of  the  Chambeb  of 
CoMMEBCE  OF  Olens  FaliLS  agslnst  The  Delawabb 
AND  Hudson'  Coupant,  Asking  for  a  Passenger 
Train  from  Qlens  Falls  to  Albany  in  the  Late 
Afternoon 

Case  No.  337 

(Publio  Berviee  Gomiuission,  Ifanh  17,  1922) 

Ballnwdi  —  nbnting  m  to  ordar  of  tlu  OommlMtlon  rMiiiirInf 
train  Hrrica  —  order  rMfflrmsd. 

Where  changes  in  the  operating  eohednle  of  emnpany'a  trains 
serioosly  shorten  the  bnsineeB  day  in  several  oommnnitiefl  bj 
ibe  early  departure  of  the  last  train  available  for  those  who 
transact  ont-goiog  business  for  delivery  in  New  Yoit  city  on 
the  following  day,  the  order  of  the  Commission  requiring  the 
latex  departure  of  this  train  will  be  reaffirmed. 


Digmzefl  by  Google 


COUTLAINT   AQAINSI   DbLAWABB   &  HuDBON   Co.      323 
Public  Serrioe  Commission  [T<d.  37] 

Daniel  F.  Imvie,  for  Olena  Falls  Chamber  of 
Commerce. 

Benjamin  T.  Wheat,  for  Saratoga  Springs 
Chamber  of  Commerce. 

H.  T.  Newcomb  and  Newton  E.  Casa,  for  the 
Delaware  and  Hudson  Company. 

Seuple,  Commissioner. —  Behearing  Uarch  8, 1922^ 
applied  for  by  the  Delaware  and  Hudson  Company 
as  to  an  order  of  the  Commission  filed  February  16/ 
1922,  made  after  a  hearing  reqniiing  that  company 
to  provide  and  operate  upon  its  railroad  a  car  or  cars 
adequately  equipped  for  transportation  of  passengeTS 
and  their  baggage  from  Glens  Falls  via  Fort  Edward 
to  Albany,  leaving  Olens  Falls  not  earlier  than  4:00 
p.  M.  daily  except  Sunday,  and  arriving  at  Albany  not 
later  than  6 :40  p.  m.  the  same  day,  this  to  be  effected 
by  change  of  cars  at  Fort  Edward  if  the  company 
desires.  The  order  was  to  be  effective  February  27, 
1922. 

The  matter  arose  upon  a  complaint  by  the  Cham- 
her  of  Commerce  of  Glens  Falls  on  behalf  of  the  peo- 
ple of  Glens  Falls  and  nearby  communities,  and  upon 
the  company's  answer  was  heard  under  special 
authorization  of  the  Commission  by  BusseU  B.  Bum- 
side,  one  of  its  counsel,  who  took  the  proofs.  Bepre- 
sentatives  of  other  communities,  including  Saratoga 
Springs,  took  part  in  the  hearing.  Argument  thereon 
was  heard  before  two  of  the  Commissioners  at 
Albany,  and  the  order  was  entered  February  16, 1922, 
and  served.  March  2,  1922,  on  the  company's  appli- 
cation, the  Commission  granted  this  rehearing  and 
extended  the  time  for  compliance  with  the  order  until 
determination  thereof. 

At  the  hearing  many  persons  attended,  and  upon 
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the  proofs  taken  at  the  hearing  and  at  the  rehearing 
the  following  facts  appeared : 

Glens  Falls  is  on  a  branch  of  the  company's  road 
about  five  miles  west  of  Fort  Edward.  Fort  Edward 
is  on  the  main  line  abont  fifty-five  miles  north  of 
Albany.  At  Albany  connection  can  be  made  with 
trains  on  the  New  York  Central  railroad  south  to 
New  York  city,  and  with  trains  going  west  and  going 
east.  The  population  of  Glens  Falls  (1920)  is  16,638. 
With  the  nearby  comraunitiea  of  Hudson  Falls,  Fort 
Edward,  Saratoga  Springs,  Ballston  Spa  and 
Mechanicville  there  is  a  population  of  51,762.  In  tons 
of  2,000  pounds  and  including  carload  and  less  than 
carload  freight,  the  tonnage  received  and  forwarded 
of  these  commnnities  for  the  last  two  months  of  1920 
and  the  first  ten  months  of  1921,  was : 

Receivsd  Focwwded 

Glens  Falls  355,379  209,071 

Hudson  Falls  151,689  43,355 

Fort  Edward  103,259  33,066 

Saratoga  Springs  73,641  13,564 

BaUston 67,381  27,695 

MechanicviUe 257,964  99,892 


Prior  to  September  12, 1921,  and  going  hack  twenty 
years,  a  train  for  passengers  left  Glens  Falls  for 
Fort  Edward  after  4:00  o'clock  p.  h.,  and  made  con- 
nection at  Fort  Edward  by  which  a  passenger  could 
arrive  at  Albany  in  time  to  make  the  Empire  State 
Express  leaving  there  at  7:00  o'clock  p.  m.  on  the  New 
York  Central  for  New  York  city,  and  arriving  at  New 
York  abont  10:00  p.  m.  Not  Glens  Falls  and  Port 
Edward  alone  but  Hudson  Falls,  Gansevoort,  Sara- 
toga Springs  and  other  communities  on  the  branch 
line  and  on  the  main  line  had  this  service.  On  Sep- 
tranber  11,  1921,  changes  in  operating  schedules  of 
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the  company  caused  the  last  train  out  in  the  after- 
noon to  leave  Glens  Falls  at  2 :58  p.  u.  for  a  conneo- 
tion  at  Fort  Edward  arriving  at  Albany  in  time  for 
the  5 :30  p.  M.  train  on  the  New  York  Central  arriving 
in  New  York  city  at  about  8 :45  p.  m. 
The  tickets  sold  are  shown  to  be  as  follows: 
For  the  years  1916  to  1920  (except  Jnly  and 
Angust)  and  January  to  June  and  September  and 
October,  1921: 

aiena  Falls  Hudson  FbUs 

26,651  10,295 

For  January  to  June  and  September  and  October, 
1921,  to  New  York  via  Albany : 

aiuuFftlla   Hudson  Tldlc 

1921  (8  months) 2,950  632 

1920  (year)    3,682  877 

To  points  other  than  New  York  via  Albany,  includ- 
ing Albany,  (or  the  same  months  in  1921; 

Olsns  Falls    Hudson  FUIs 

1921  (8  months) 6,408  1,805 

1920  (year)    7,719  2,497 

To  Albany  for  the  same  8  months  in  1921  and  for 
all  of  1920  except  July  and  August: 

Gkns  FsJls    Hudson  FUIs 

1921  (8  months) 4,906  1,445 

1920  (10  months) 5,674  2,001 

To  and  through  Albany  all  traffic,  1916  to  1919: 

Oiem  Falls  Hudson  Fslla 

28,534  8,317 
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The  harden  of  the  complaint  as  it  is  borne  out  by 
the  testimony  of  insurance  officials,  manufacturers 
and  business  men  in  the  communities  affected  is  that 
the  business  day  in  all  the  communities  is  seriously 
shortened  by  the  early  departure  at  2 :5S  p.  h.  of  the 
last  train  practically  avwlable  for  those  who  trans- 
act out-going  business  for  delivery  in  New  York  city 
on  the  following  day.  There  is  no  question  but  that 
this  is  true.  The  time  between  the  arrival  of  business 
men  or  mails  at  Glens  Falls  in  the  forenoon,  and  the 
time  for  the  necessary  departure  of  business  men  or 
for  sending  out  of  erpress  packages  and  letters  on  the 
2:58  p.  M.  train  in  the  afternoon  is  very  greatly  re- 
stricted, especially  when  one  considers  the  time  neces- 
sary to  prepare  at  hanks,  factories  and  business 
hoases  for  such  departure  and  for  such  shipment 
Mail  service,  it  is  true,  is  largely  controlled  by  the 
United  States  Postoffice  Department,  and  registered 
mail  is  completely  so  controlled.  It  is  a  fact  that 
under  the  present  postoffice  regulation  if  a  train  were 
to  leave  Glens  Falls  after  4:00  o'clock  in  the  after- 
noon, registered  mail  could  not  go  by  it.  But  con- 
venient mail  service  and  the  business  transactions 
conducted  thereby  depend  very  largely  upon  passen- 
ger train  service,  which  is  by  no  means  exclusively 
in  the  hands  of  the  Postoffice  Department.  Express 
service,  by  which  also  such  business  transactions  are 
largely  handled  in  coordination  with  the  mail  service, 
is  not  at  all  controlled  by  the  Postoffice  Department. 
Express  and  mail  transportation  is  still  carried  on, 
especially  in  outlying  districts,  by  passenger  trains 
and  follows  passenger  service.  Even  such  a  matter 
as  attendance  of  children  at  the  high  school  at  Qlens 
Falls,  which  closes  at  3:00  o'clock  in  the  afternoon, 
is  cut  down  by  the  change  of  time  of  this  train,  and 
tickets  purchased  for  use  on  this  railroad  cannot  be 
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nsed  as  they  were  before.  The  restoraiion  of  passen- 
ger service  after  4:00  o'clock  Id  the  afternoon  making 
connection  at  Albany  at  7K)0  o'clock  p.  m.  will  not 
tuiduly  harden  the  company.  An  estimate  of  expenses 
vas  presented  involving  a  great  many  items  aach  as 
wages,  fnel,  car  and  train  supplies,  repairs  to  loco- 
motive and  cars,  engine  boose  service,  depreciation, 
interest,  track  maintenance  and  superintendence 
which  would  seem  to  aggregate  a  considerable  sum 
per  day.  There  is  no  doubt  if  the  train  were  mnning 
expenses  would  be  increased  and  some  general  ex- 
penses apportioned  to  it  and  properly  so,  bnt  the  fact 
is  that  these  expenses  are  not  all  additional  expenses 
brought  about  by  this  train.  The  company  already 
has  superintendence  and  it  has  the  necessary  locomo- 
tives  and  cars.  There  is  nothing  new  in  the  way  of 
depreciation  and  interest  involved.  The  main  addi- 
tional expense  is  for  fuel  and  labor  of  those  employed 
directly  in  the  operation  of  the  train  and  in  the  care 
and  repair  of  the  equipment  used  for  it,  also  to  a. 
small  extent  some  possible  additional  maintenance  of 
way  costs.  There  is  nothing  in  the  evidence  tending 
to  show  that  this  additional  expense  will  seriously 
affect  the  company's  return  on  its  capital  invested  in 
the  general  railroad  service,  certainly  nothing  to  indi- 
cate that  it  would  tend  to  so  reduce  the  return  as  to 
be  confiscatory  of  the  company's  property. 

The  fact  that  the  railroad  company  and  the  com- 
munity for  twenty  years  have  grown  together  in  the 
use  of  this  late  afternoon  train  service  is  of  course  not 
conclusive  to  justify  this  complaint,  bat  the  fact  is 
entitled  to  very  great  weight  in  thinking  out  the  ques- 
tion as  to  what  has  been  and  what  is  now  adequate 
service  which  the  company  should  be  called  upon  to 
famish  to  these  communities.  Some  evidence  was 
presented  by  the  company  as  to  other  cities  and  tiie 
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diBtancea  from  New  York  of  en^  cities,  and  the  after- 
noon service  by  variouB  railroads  between  those  cities 
and  New  York,  bat  there  is  nothing  to  show  the  con- 
ditions, other  than  the  population  of  those  dties,  or 
the  business  carried  on  in  those  dties  as  compared,' 
with  the  commnnities  here  in  question  or  the  basiness 
relations  of  those  communities  with  New  York  dty. 

It  is  not  necessary  to  regard  the  service  called  for 
by  the  Commission's  order  as  additional  service  or  an 
additional  train.  The  service  can  be  given  by  change 
of  cars  at  Fort  Edward  and  some  adjustment  accom- 
plished by  the  company  in  the  schedule  of  its  mun 
line  trains. 

I  advise,  therefore,  that  the  order  of  the  Commis- 
sion of  February  16,  1922,  be  reaffirmed  on  this 
rehearing. 

Van  Voorhis  and  Blakeslee,  Conmiisaioners,  con- 
cur; Prendergast,  Chairman,  and  Pooley,  Commu- 
sioner,  not  present. 


In  the  Matter  of  the  Long  Island  Railboad  Compant 
—  Discontinuance  of  Station  at  South  Street, 
Jamaica,  Long  Island 

Case  No.  1727 

(Transit  Commissioa,  Mareh  26,  1922) 

KallroadB — Kppliottloa  for  diBcontinouice  of  iUtton  irantod. 

Where  it  is  satififaetorily  established  by  the  eridenfie  th&t 
the  amount  of  rereime  passenger  traffle  to  and  from  a  station 
has  in  the  past  been  and  is  now  negligible,  and  where  Om  o^gfa- 
borhood  of  the  station  is  of  such  a  character  that  does  not  pro- 
duce mnch  steam  railroad  bnsineBS,  the  company  will  be  per* 
mitted  to  discontinue  the  station. 
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George  0.  Redington,  counsel,  for  the  Commission. 

Carleton  S.  Cooke,  assistajit  counsel,  for  the  Com- 
mission.   . 

John  P.  O'Brien,  corporation  counsel,  by  Herbert  S. 
Worthley,  assistant  corporation  counsel,  for  the  city 
of  New  York. 

C.  L.  Addison,  for  the  Long  Island  Railroad  Com- 
pany. 

John  J.  Bliss,  for  the  Jamaica  Board  of  Trade. 

J.  A.  Millbrook,  for  the  Jamaica  Central  Civic 
Association. 

The  Commission,  by  Andbbwb,  Chief  Executive 
OflScer. —  This  is  an  application  by  the  Long  Island 
Railroad  Company  by  petition  dated  the  17th  day  of 
Febmary,  1922,  to  discontinue  its  station  at  South 
Street,  Jamaica,  borough  of  Queens,  upon  the  ground, 
among  oUier  things,  that  the  traflSc  to  and  from  such 
station  is  negligible  and  that  it  is  not  now  and  never 
baa  been  of  any  benefit  to  the  traveling  public 

By  an  order  dated  July  30,  1914,  the  Public  Service 
Commission  for  the  First  District  directed  the  estab- 
lishment of  the  station.  Its  order  was  affirmed  upon 
certiorari  by  the  Appellate  Division  of  the  Supreme 
Court.  The  plan  of  the  station  was  approved  by  the 
order  of  the  said  Commission  on  May  31,  1917,  as 
modified  by  said  order.  On  or  about  October  6,  1917, 
the  company  consented  to  a  peremptory  writ  of  man- 
damus issued  by  the  Supreme  Court  of  the  State  of 
New  York  directing  it  to  complete  the  station  and 
stop  trains  thereat  not  later  than  November  15,  1917. 
This  was  done  and  the  company  began  stopping  trains 
there  on  said  date. 

The  Sooth  street  station  is  located  on  what  is  known 
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as  the  old  sontiiern  division  of  the  railroad,  -which  is 
the  branch  operating  an  electric  service  in  a  southerly 
direction  from  the  main  Jamaica  station  to  Far  Bo<^- 
away,  Long  Beach  and  intermediate  points.-  The  sta- 
tion is  approximately  seven-tenths  of  a  mile  or  2,500 
feet  sonth  of  the  main  Jamaica  station  and  eight- 
tenths  of  a  mile  north  of  the  Cedar  Manor  station  and 
is  located  on  the  sonth  side  of  Sonth  street.  The  sta- 
tion is  of  the  simplest  character,  being  merely  two 
dnder  platforms  approximately  190  feet  in  length 
vith  wooden  stmctares  or  shelters  located  about  the 
center  of  each  platform.  These  structures  or  shelters 
are  not  closed  in,  but  are  open  at  one  end  or  side.  No 
agent  Is  maintained  at  the  station  and  it  appears  that 
its  cleanliness  and  sanitary  condition  have  been  unsat- 
isfactory. 

The  chief  of  the  complaint  bureau  reported  that  the 
first  schedule  in  effect  at  the  station  comprised  eight 
trains  in  e&ek  direction,  all  being  flag  stops.  This  was 
in  or  aboat  November  of  1917.  By  May  28,  1918,  the 
setvice  had  been  reduced  to  four  trains  eastbonnd 
and  three  westbound,  all  making  regular  stops.  In 
October,  1919,  but  two  trains  in  each  direction  stopped 
at  the  station  and  at  the  present  time  there  is  but  one 
eastbound  train  at  6:31  a.  m.  and  two  westbound 
trains  at  7 :56  a.  m.  and  7 :54  p.  k. 

The  main  line  of  the  railroad  extends  easterly  from 
the  main  Jamaica  station.  On  the  main  line  is  a  sta- 
tion at  Union  Hall  street,  which  is  practically  ia  the 
center  of  Jamaica,  six-tenths  of  a  mile  distant  from 
the  main  station.  Union  Hall  street  station  is  abont 
half  a  mile  or  twelve  minntes  walk  from  the  South 
street  station,  while  the  main  station  is  seven-tentha 
of  a  mile  distant  therefrom,  requiring  some  fifteen 
minutes  walk  from  South  street  station.  "Wbile  the 
question  of  rates  is  not  before  the  Commission  in  this 
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hearing,  yet  it  appears  probable  that  the  fares  to  and 
from  the  South  street  station  had  a  certain  bearing 
on  its  nae  by  the  pnblic.  It  wonld  seem  that  the  fare 
from  Sonth  street  was  from  six  to  eight  cents  more 
than  the  fare  from  Union  Hall  street  to  New  York  or 
Brooklyn. 

It  is  auffiwently  established  by  the  evidence  that  the 
anionnt  of  revenne  passenger  traffic  to  and  from  this 
'  station  has  in  the  past  been  and  now  is  negligible. 
Certainly  it  is  clear  that  the  traffic  there  did  not  and 
does  not  justify  the  railroad  in  maintaining  a  station 
building  provided  with  an  agent,  ticket  office,  toilet 
faciUties,  etc.  The  present  character  of  the  station, 
however,  and  its  improper  ase,  are  anoh  that  it  is 
little  short  of  a  pnblic  nuisance  and  it  seems  that  the 
local  health  authorities  have  been  pressing  the  rail- 
road company  for  reforms  in  this  direction. 

It  wottld  in  my  opinion  be  most  unfair  to  require 
the  railroad  company  to  install  a  regular  station  with 
all  facilities  at  this  point,  and  no  one  has  suggested 
it  A  very  significant  feature  is  the  fact  that  though 
train  service  at  this  station  has  been  progressively 
diminished  ever  since  its  establishment,  no  complaint 
has  ever  been  received  by  the  Public  Service  Commis- 
sion or  the  Transit  Commission  from  any  citizen  or 
local  civic  body  as  to  such  train  service.  A  witness 
for  the  r^lroad  company  stated  that  no  sach  com- 
plaint had  ever  been  received  by  it. 

The  neighborhood  of  the  station  is  of  a  character 
that  does  not  produce  much  ateam  railroad  business. 
South  street  and  the  streets  adjoining,  particularly 
to  the  sonth,  are  unpaved  and  muddy.  There  is  noth- 
ing before  me  to  show  that  there  will  be  any  change 
in  the  neighborhood  in  the  near  future  which  would 
produce  revenue  traffic  at  South  street  station  to  any 
extent.    Considerable  testimony  was  given  before  me 
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to  the  effect  that  varions  civic  hodies  and  persons 
thought  they  would  ase  the  station  if  there  were  a 
snfficient  nomber  of  trains,  one  witness  saggesting 
that  adequate  service  would  involve  stopping  one-half 
dozen  trains  there  morning  and  evening  and  a  few 
more  during  the  day.  There  is  nothing  before  me  to 
show  that  in  1917  and  1918,  when  trains  about  of  this 
character  were  stopping  at  this  station,  there  was  any 
substantial  use  of  them  by  the  local  residents.  Mr.  • 
Joseph  Sheldon,  a  member  of  the  transit  conunittee 
of  the  Central  Jamaica  Civics,  who  opposed  the  dia- 
continnance  of  the  station,  made  a  very  significant 
remark.  "  The  trains  have  not  been  used  in  1917  and 
1918  because  the  neighborhood  there  was  not  devel- 
oped ;  in  fact  even  now  it  is  not  very  popnlated,  but 
there  are  ten  or  twenty  thousand  people  who  could 
make  use  of  it"  As  a  matter  of  fact,  admitting  that 
these  people  can  make  use  of  the  station,  it  is  evident 
that  they  do  not.  No  witness  contradicted  the  evi- 
dence of  the  railroad  company,  which  is  confirmed  by 
checks  by  the  transit  bureau,  that  the  revenue  pas- 
sengers to  and  from  such  station  are  negligible  —  as 
low  as  one  or  two  a  day.  Union  Hall  street  station 
can  be  reached  by  trolley  from  the  neighborhood  of 
South  street  for  a  five  cent  fare  and  the  chief  of  the 
complaint  bureau  of  the  Commission  testified  that  in 
his  opinion  the  people  would  rather  take  a  seven  min- 
ute walk  than  pay  the  extra  fare  involved  by  board- 
ing trains  at  the  South  street  station.  I  am  not 
prepared  to  say  that  seven  or  eight  minutes  is  an 
unreasonable  distance  to  require  passengers  to  walk 
to  a  steam  or  electric  railroad.  It  would  seem  that  a 
person  living  half  way  between  South  street  and 
Cedar  Manor  could  walk  to  either  point  in  about  ten 
minutes.  The  community  in  that  vicinity,  as  testified 
to  by  Mr.  John  J.  Bliss,  is  not  developed.  The  streets 
are  not  paved  and  there  are  no  sewers. 
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Upon  all  the  evidence,  while  there  is  the  osnal  senti- 
ment in  favor  of  having  as  many  trains  a  day  as  pos- 
sible, and  plentiful  opinion  that  some  day,  when  the 
locality  is  paved,  sewered,  and  bnilt  up,  the  Soath 
street  station  will  be  liberally  patronized,  yet  there 
is  nothing  before  me  which  contradicts  the  two  essen- 
tial facts,  viz.,  that  the  revenne  traffic  from  snch  sta- 
tion upon  snch  trains  as  have  stopped  there  since  its 
establishment  has  been  and  now  is  negligible;  and 
that  no  complaints  have  been  received  from  citizens 
or  civic  bodies  either  by  the  Commission  or  the  rul- 
road  and  that  nntil  the  abandonment  of  the  station 
was  asked  for  none  of  the  former  interested  them- 
selves in  it  sufficiently  to  make  any  complaints  or  rep- 
resentations either  to  the  railroad  or  to  the  Commis- 
sion. It  is  not  improbable  that  at  some  time  in  the 
fntnre  the  neighborhood  may  change  in  character  to 
such  an  extent  as  to  warrant  a  local  train  service. 
Althoiigh  convinced  that  this  is  not  the  case  now,  I 
think  that  the  Commission  shonld  hot  foreclose  itself 
from  snch  action  as  may  be  necessary  in  the  future 
for  the  convenience  of  the  public. 

I,  therefore,  find  and  reconunend  that  the  Commis- 
sion should  make  its  order  directing  and  permitting 
that  the  railroad  company  discontinue  the  stopping 
of  any  trains  at  the  South  street  station,  Jamaica; 
that  the  company  shall  remove  the  structures  or  shel- 
ters upon  the  platform  and  any  other  appurtenances 
to  snch  platforms,  reserving  to  the  Commission  the 
right  to  reopen  this  proceeding  at  any  time  in  the 
future  {md  make  such  other  or  farther  order  or  direc- 
tion in  the  premises  as  justice  and  public  necessity 
and  convenience  may  hereafter  require ;  and  that  the 
petition  be  accordingly  granted  to  this  extent. 

Approved  and  adopted  by  the  Commission. 
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In  the  Matter  of  the  Appeal  of  JajrinB  B.  Bbtan  and 
Ceua  Shimbebo,  in  Behalf  of  Themselves  and 
Others  Similarly  Situated  from  the  Action  of  the 
Board  of  Examiners  of  the  City  School  Dietrict  of 
New  York  as  to  an  Examination  for  Asristant  to 
Principal 

Case  No.  731 

(EdoBBtion  Department,  Haxeb  27,  1923) 

BTMiilnation  for  MrtaUliliment  of  •UglUe  Uit  for  uiiitut  to 

principal — mtlii<  of  caadldatos  —  appeal  dlnniand. 

Ad  examination  vas  eondooted  bj  the  board  of  azaminen 
of  the  city  of  New  York  for  the  eetablishment  of  an  eligible 
list  for  the  poaition  of  asaistant  to  principaL  Of  the  765 
candidates  for  license,  only  115  vere  successfnL  This  appeal 
18  taken  on  behalf  of  the  onsncoessfnl  candidates  who  all^ 
that  the  ezamination  was  unfair  and  illegal  and  that  the  maifc- 
ing  or  rating  of  the  anawera  to  the  questiims  was  nnjoat  and 
discriminatory. 

Held,  that  the  appellants  have  failed  to  show  that  the  ezanir 
ination  was  conducted  illfgally  and  unfairly  and  that  the 
maridng  or  rating  of  the  answers  to  the  qneetiona  was  nnjost 
and  discriminatory  to  the  extent  of  justifying  the  substitution 
of  the  judgment  of  the  Commissioner  of  Efducstion  for  that 
of  the  ezaminen  as  to  the  rating  of  anoh  answers.  The  appli- 
cation of  a  strict  rule  of  mailing  for  the  purpose  of  limiting 
the  number  of  suooessful  candidates  whose  names  should  be 
placed  upon  the  eligible  list,  and  the  del^ation  of  the  rating 
of  the  papers  to  assistants  employed  by  the  board  of  ezaminera 
without  regard  to  the  Civil  Seirioe  Law,  are  not  sufficient  to 
invalidate  the  ratings  of  the  papers  by  the  board  of  examiners 
and  do  not  justify  the  reopening  of  the  papers  and  thur 
rerating  by  persons  to  be  designated  by  the  Commissioner  of 
Education. 

Leon  S.  Kaiser,  for  appellants. 

Graves,  Commissioner. —  The  appellants  are  teach- 
ers in  the  public  schools  of  the  city  school  district  of 
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New  York,  and  were  candidates  for  the  license  of 
assistant  to  principal  in  the  examination  conducted 
by  the  board  of  examiners  of  the  department  of  edu- 
■  cation,  city  of  New  York,  In  the  month  of  Jnly,  1918. 
There  were  765  candidates  for  such  license  in  snch 
examination,  of  whom  115  were  snccessful,  according 
to  the  sworn  statement  of  the  respondent  board  of 
examiners.  The  appellants  were  among  the  onsnc- 
cessfnl  candidates  and  the  appeal  is  brought  in  behalf 
of  all  who  failed  to  pass  the  examination. 

The  examination  was  conducted  by  the  board  of 
examiners  under  the  power  conferred  upon  the  board 
by  section  871  of  the  Education  Law,  "  to  hold  exam- 
inations whenever  necessary,  to  examine  all  appli- 
cants who  are  required  to  be  licensed  *  *  *  and  to 
prepare  all  eligible  lists."  The  examination  was 
given  in  two  parts;  one  written,  consisting  of  two 
papers  given  on  separate  days,  on  the  subjects  of 
"  school  management  "  and  "  methods  of  teaching;" 
the  other  an  oral  examination  given  to  all  candidates 
who  were  successful  on  the  written  examination. 

The  appellants  complain  in  behalf  of  themselves 
and  the  other  unsuccessful  candidates  that  the  writ- 
ten examination  was  conducted  illegally  and  unfairly, 
that  the  marking  or  rating  of  the  answers  to  the  ques- 
tions was  unjust  and  discriminatory,  that  the  re- 
spondent examiners  established  a  passing  mark  with 
the  wrongful  intention  of  limiting  the  number  of  suc- 
cessful candidates  whose  names  were  to  be  placed  on 
the  eligible  list  for  assistants  to  principals,  and  that 
the  rating  of  the  papers  was  delegated  unlawfully  to 
assistants,  who  were  not  appointed  as  provided  by 
law.  The  appellants  ask  that  the  written  papers  of 
all  candidates  who  failed  in  the  examination  for  as- 
sistant to  principal  be  opened  and  rerated  under  the 
direction  of  the  State  Department  of  Education,  by 
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peraons  to  be  designated  by  the  Commissioner  of 
Education,  and,  in  effect,  that  the  respondent  board 
of  ezaminerB  be  directed  to  include  the  names  of  the 
successful  candidates,  aa  indicated  hy  the  pasmng 
marks  on  such  rerating,  upon  the  eligible  list  of  as- 
sistants to  principals. 

The  examination  in  question  was  held  on  the  5th 
and  8th  of  July,  1918.  The  papers  were  rated  within 
a  reasonable  time  thereafter  and  the  eligible  list  con- 
taining the  names  of  successful  candidates  was  duly 
promulgated.  During  the  year  following,  the  appel- 
lants and  others  dissatisfied  with  the  result  of  the 
examination  appealed  to  the  board  of  examiners  for 
a  rerating  of  their  papers.  The  matter  of  the  con- 
duct of  the  examination  was  brought  to  the  attention 
of  the  board  of  education  and  referred  to  the  city 
superintendent  of  schools  for  investigation.  Mr. 
John  S.  Tildsley,  who  was  at  that  time  assodate 
superintendent,  was  designated  by  the  superintend- 
ent to  conduct  the  investigation,  and  he  made  a  report 
to  the  superintendent  under  date  of  May  21,  1920. 
The  report  criticises  some  of  the  methods  used  by  the 
board  of  examiners  in  the  conduct  of  the  examination, 
but  in  the  main  sustains  the  fairness  of  the  examina- 
tion and  of  the  results  thereof.  On  September  17, 
1920,  the  matter  was  referred  by  the  city  superin- 
tendent to  the  board  of  superintendents,  and  the 
board  sent  a  communication  on  September  29,  1920, 
to  the  board  of  education,  in  which  the  board  recom- 
mended that  the  persons  aggrieved  should  appeal  to 
the  Commissioner  of  Education  from  the  action  of 
the  board  of  examiners,  and  suggested  to  the  board  of 
education  that  such  board  might,  if  it  saw  fit,  join  in 
the  appeal.  The  board  of  education  took  no  action 
upon  this  recommendation  and  does  not  appear  as  a 
party  to  this  appeal.     The  petition  on  appeal  was 
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filed  with  the  Commissioner  of  Education  on  Decem- 
ber 20,  1920.  The  matter  was  not  finally  submitted 
nntil  January  14,  1921. 

It  is  apparent,  therefore,  that  the  eligible  list  for 
assistants  to  principals  was  in  existence  for  mora 
than  two  years  before  the  submission  to  the  Commis- 
sioner of  Education  of  the  controversy  as  to  the  con- 
duct of  the  examination.  A  number  of  appointments 
had  been  made  from  the  list  prior  to  such  submission. 
Under  the  provisions  of  section  871  of  the  Education 
Law,  the  list  oonld  not  remain  in  force  for  a  longer 
period  than  three  years.  Some  of  the  questions 
raised  upon  the  appeal,  if  decided  in  favor  of  the  ap- 
pellants, would  affect  the  validity  of  the  list.  If  the 
reUef  sought  by  the  appellants  is  granted,  it  will  obvi- 
ously be  necessary  to  rerate  not  only  the  papers  of 
the  unsuccessful  candidates  but  also  those  of  the  suo- 
cessful  candidates,  and  such  rerating  woald  conse- 
quently affect  the  position  of  the  names  of  the  suc- 
cessful candidates  upon  the  list,  and  possibly 
necessitate  the  revocation  of  appointments  made  from 
such  list. 

In  view  of  the  situation  which  exists,  there  will  he 
necessarily  a  strong  presumption  in  favor  of  the  val- 
idity  of  the  examination  and  of  the  preparation  of 
the  eligible  list  based  thereon.  Under  such  ciroam- 
stances  it  must  be  shown  affirmatively  that  the  appel- 
lants and  the  other  unsuccessful  candidates  have  been 
discriminated  against  and  that  their  just  rights  have 
been  infringed  upon. 

It  is  made  the  duty  of  the  board  of  examiners  "  to 
examine  all  applicants  who  are  required  to  be  licensed 
and  to  have  their  names  placed  upon  eligible  lists  for 
appointment  in  the  schools  in  such  city,  except  exam- 
iners, and  to  prepare  all  necessary  eligible  lists.'*  In 
case  a  written  examination  is  given  it  becomes  the 
22 
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duty  of  the  board  of  examinerB  to  prepare  or  camie 
to  be  prepared  the  qaestions  to  be  answered.  It  is 
the  purpose  of  the  statute  to  confer  upon  the  board 
of  examinerB  primary  responsibility  for  the  rating  or 
marking  of  the  answer  papers.  While  the  Commis- 
sioner of  Edacation  has  jurisdiction  on  appeal  to  re- 
view the  rating  of  papers  upon  examinations  con- 
ducted by  the  board  of  examiners,  and  may  in  an 
extreme  case  of  clearly  established  unfairness  deter- 
mine that  the  questions  as^ed  upon  an  examination 
are  improper  or  unreasonably  difficult,  he  should  only 
exercise  such  jurisdiction  in  cases  where  it  is  estab- 
lished that  the  board  of  examiners  has  fiuled  in  the 
proper  performance  of  its  statutory  duty.  The  sta- 
bility and  effectiveness  of  the  system  established  by 
statute  for  the  examination  and  licensing  of  teachers 
in  the  city  school  district  of  New  York  depend  upon 
the  integrity,  professional  training,  experience  and 
ability  of  the  members  of  the  board  of  examiners. 
The  nature  of  the  system  demands  that  almost  .con- 
trolling weight  be  given  to  the  determinations  made 
by  them  as  to  the  litness  of  candidates  for  licenses. 
It  must  be  assumed  that  in  the  exercise  of  the  discre- 
tionary power  conferred  upon  them  they  are  acting 
fairly  and  without  prejudice  to  the  rights  of  indi- 
vidual candidates. 

The  Commissioner  of  Education  must,  In  deter- 
mining appeals  relating  to  the  rating  and  standing  of 
candidates,  be  very  reluctant  to  substitute  his  judg- 
ment for  that  of  the  board.  If  it  be  shown  that  the 
board  has  acted  arbitrarily  or  that  the  examination 
haa  been  conducted  fraudulently,  or  that  there  have 
been  gross  irregularities  in  vital  matters,  or  that  the 
board  or  some  of  its  members  in  the  performance  of 
their  duty  have  unjustly  discriminated  against  an  in- 
dividual candidate  or  a  group  of  candidates,  the  Com* 
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misBioner  may  set  aside  the  examination  or  direct 
that  the  errors  or  irregalarities  be  corrected  and  that 
the  aggrieved  candidates  be  granted  their  just  rights. 
The  results  of  the  examinatlona  as  conducted  by  the 
board  moat,  however,  have  finality  in  the  absence  of  . 
affirmative  proof  of  snch  defects. 

All  of  the  allegations  and  the  argument  presented 
by  the  appellants  in  this  case  have  been  given  careful 
consideration.  It  has  not  been  established  by  suffi- 
cient proof  that  the  questions  asked  npon  this  exam- 
ioation  were  improper  or  unfair.  There  is  not  suffi- 
cient evidence  produced  to  show  that  the  rating  of  the 
answers  of  the  appellants  by  the  examiners  or  assist- 
ants was  discriminatory  to  the  extent  of  depriving 
the  appellants  of  a  passing  mark.  It  may  be  that  too 
low  a  credit  was  placed  npon  certain  answers  set 
forth  in  the  appellants*  petition,  but  it  does  not  ap- 
pear with  soffident  certainty  that  the  appellants  were 
discriminated  against  or  that  the  ratings  of  their 
answers  in  comparison  with  those  of  other  candidates 
were  prejudicial. 

It  is  apparent  that  the  examiners  were  influenced 
in  their  rating  of  the  papers  by  the  fact  that  765  can- 
didates entered  the  examination  and  that  an  eligible 
list  of  about  75  —  based  upon  past  experience  — 
would  be  suffident  to  meet  demands  to  fill  vacancies 
in  the  position  of  assistant  to  principals  during  the 
three  years  that  the  list  was  to  continue.  The  test 
was  made  severe  and  the'  questions  rigidly  marked, 
so  that  the  number  of  successful  candidates  would  be 
governed  by  the  probable  number  of  appointments  to 
be  made  from  the  list.  In  reaching  the  conclusion 
that  the  list  should  be  limited  by  applying  strict  rules 
of  rating  to  the  answers  submitted  by  the  several  can- 
didates, the  board  of  examiners  did  not  deprive  can- 
didates of  the  right  of  appointment.    If  the  rules  of 
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marking  or  rating  had  been  more  liberal,  there  would 
have  been  a  greater  number  of  sncceasfnl  candidates 
and  the  eligible  list  woald  have  contained  more  names, 
but  it  does  not  appear  at  the  present  time  that  the- 
list  as  it  now  stands  will  be  exhausted  at  the  time  of 
its  expiration,  and  consequently  the  rigid  marking 
which  is  complained  of  has  not  proven  detrimental  to 
the  interests  of  the  candidates. 

It  may  be  that  the  board  of  examiners  erred  in  its 
judgment  that  there  should  be  a  strict  process  of 
elimination  by  the  application  of  stringent  rules  of 
marking,  so  that  the  eligible  list  should  not  contain 
an  excessive  number  of  names.  It  may  well  be  said 
that  in  this,  as  in  all  examinations  for  teachers' 
licenses,  there  should  be  a  iixed  and  uniform  rule  of 
rating,  so  that  candidates  may  know  the  passing  re- 
quirements, and  in  my  judgment  such  a  rule  should 
be  applied.  Bat  the  examination  in  question  may  not 
properly  be  set  aside,  nor  would  it  be  proper  to  rerate 
the  papers  on  appeal,  because  of  this  method  of 
marking. 

The  conclusion,  therefore,  must  be  that  the  mark- 
ing or  rating  of  the  appellants'  papers  is  not  so  erro- 
neous, unfair  or  discriminatory  as  to  justify  a  re- 
rating  of  the  papers  presented  by  the  appellants,  or 
a  rerating  of  all  the  papers  submitted  upon  the  exam- 
ination, by  persons  to  be  designated  by  the  Commis- 
sioner of  Education. 

There  are  certain  other  ■  irregularities  in  the  con- 
duct of  the  examination  which  the  appellants  insist 
are  sufficient  to  warrant  a  rerating  of  the  papers 
upon  this  appeal.  It  is  contended  that  the  questions 
were  rated  by  assistants  employed  by  the  board  of 
examiners.  Section  871  of  the  Education  Law  author- 
izes the  employment  of  temporary  assistants,  at  a 
compensation  to  be  fixed  by  the  board  of  education. 
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It  is  stated  that  the  aasiatants  were  appointed  'with- 
out civil  service  examination,  and  that,  therefore, 
they  were  not  legally  appointed.  The  validity  of  the 
acts  of  the  aHsustants  in  rating  the  papers  wonld  not 
be  aifected  by  the  alleged  illegality  of  their  appoint- 
ment. It  is  not  claimed  that  the  assistants  were  in- 
competent.  The  board  of  examiners  states  that  they 
were  selected  with  the  ntmost  care  from  among  the 
principals  serving  in  the  pnblic  schools  of  the  city, 
and  that  they  were  chosen  for  their  known  qualities' 
of  fairness,  competency,  experience  and  judgment. 
They  were  carefully  instructed  as  to  their  duties  by 
the  board  of  examiners.  Each  assistant  was  required 
to  read  and  rate  a  single  answer  and  their  instrue- 
'  tions  indicated  how  snch  answer  should  be  rated.  It 
is  further  stated  by  the  board  of  examiners  that  aJl 
papers  within  a  prescribed  zone  of  the  passing  mark 
were  reread  and  rerated  as  a  whole  by  the  members- 
of  the  board  of  examiners. 

The  appellants  allege  that  a  large  number  of  can- 
didates upon  the  examination  were  marked  "  failed  '* 
in  spite  of  the  fact  that  they  had  passed  the  written- 
examination,  on  the  ground  that  their  English  was 
poor.  The  board  of  examiners  states  in  reply  that  itl 
has  been  the  general  policy  of  the  board  to  insist  in, 
all  examinations  upon  a  satisfactory  use  of  the  Eng- 
lish language,  both  in  writing  and  in  speech,  and  it  is 
stated  that  the  circulars  announcing  examinations 
contain  the  statement  that  "  a  satisfactory  standard 
in  the  use  of  English  will  be  required,  without  respect 
to  the  numerical  ratings  given  to  answers."  It  is 
reasonable  to  require  candidates  for  the  license  of 
assistant  to  principal,  one  of  the  important  positions 
in  the  elementary  schools  of  the  city,  to  have  and  to 
show  a  knowledge  of  the  correct  use  of  the  English 
language.  ,  It  is  insisted  by  the  appellants  that  the 
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candidates  were  not  given  a  sufficient  amount  of  time 
to  answer  in  proper  langage  the  questions  eubmitted. 
It  appears  that  three  hours  was  given  the  candidates 
for  answering  the  questions  on  each  paper.  This 
time  was  obviously  inadequate  to  permit  the  candi* 
dates  to  give  careful  thought  to  the  language  used  by 
them  in  answering  the  questions.  The  board  erred  in 
not  permitting  a  longer  time  to  answer  upon  each  of 
these  examinations.  Many  of  the  candidates  were 
required  to  answer  hastily  and  to  abbreviate  their 
answers.  But  this  was  an  error  of  judgment  and  it 
does  not  appear  to  have  been  prejudicial  to  the  extent 
necessary  to  justify  a  rerating  of  all  the  papers. 

The  appellants  have  failed  to  show  that  the  exam- 
ination was  conducted  illegally  and  unfairly  and  that 
the  marking  or  rating  of  the  answers  to  the  questions 
was  unjust  and  discriminatory  to  the  extent  of  jus- 
tifying the  substitution  of  the  judgment  of  the  Com- 
missioner of  Education  for  that  of  the  examiners  as 
to  the  rating  of  such  answers.  The  application  of  a 
strict  rule  of  marking  for  the  purpose  of  limiting  the 
number  of  successful  candidates  whose  names  should 
be  placed  upon  the  eligible  list  for  assistants  to  prin- 
cipals, and  the  delegation  of  the  rating  of  the  papers 
to  assistants  employed  by  the  board  of  examiners 
without  regard  to  the  Civil  Service  Law,  are  not  sufB- 
cient  to  invalidate  the  ratings  of  the  papers  by  the 
board  of  examiners  and  do  not  justify  the  reopening 
of  the  papers  and  their  rerating  by  persons  to  be 
designated  by  the  Commissioner  of  Education. 

The  appeal  is  dismissed^ 
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Id.  the  Matter  of  the  Appeal  from  the  Action  of  thd 
Special  District  Meeting  Held  in  District  No.  6  of 
the  Town  of  Sheridan,  Chautanqiia  County,  August 
2,  1921 

Case  No.  732 

(Ednoation  Department,  Hareh  27,  1S22) 

School  dlitrleti— 1*T7  of  tax  for  coDftrncUoii  of  imr  ImUdlaf — 
colleetioii  of  tax  In  inataUmetita  —  Bdneatloii  Ziaw  I  447^- 
appeal  BOttalned. 

Where  a.  special  distriet  meeting  adopted  a  nsolution  aathoF- 
itaiig  the  eonatmotion  of  a  new  school  building  at  a  oeet  not  to 
exceed  tl5,000  to  be  raised  b;  tax  and  the  reaolation  did  sot 
provide  that  BQch  tax  ehonld  be  levied  in  inBtalbnents,  a  special 
district  meeting  will  be  called  for  the  purpoee  of  voting  np<m 
the  queetion  of  collecting  the  tax  in  Bunnal  inalallmenta  «a 
provided  hj  section  467  of  the  Edocation  Law. 

Thomas  J.  Cnmniings,  for  appellants. 

Qbaves,  Commissioner. —  It  is  conceded  that  the 
school  bnildiog  in  common  school  district  No.  6  of  the 
town  of  Sheridan  is  wholly  inadequate  for  the  needs 
of  the  district  and  it  is  represented  that  a  large 
majority  of  the  voters  of  the  distriet  are  desirous 
of  providing  better  sdiool  accommodations.  At 
a  special  district  meeting  held  August  2,  1921, 
a  resolution  was  adopted  authorizing  the  erec- 
tion of  a  new  two-department  school  building 
at  a  cost  not  exceeding  $15,000,  to  be  raised  by  tat 
upon  the  taxable  property  of  the  district.  The  vote 
was  thirty-two  in  favor  of  the  resolution  and  thirty- 
one  opposed.  There  was  nothing  contained  in  the 
resolution  authorizing  the  tax  to  be  levied  in  install- 
ments.   It  is  represented  by  the  appellants  that  a 
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namber  of  voters  cast  their  votes  in  favor  of  the  reso- 
lution npon  their  understanding  that  a  proper  inter- 
pretation of  the  resolution  would  permit  the  levying 
of  the  tax  in  yearly  installments  and  that  It  would 
not  be  necessary  to  levy  the  whole  sum  in  one  tax, 
while  others  voted  against  the  resolntion  upon  the 
ground  that,  no  reference  being  made  to  a  levy  of  a 
tax  in  installments,  the  resolntion  would  require  the 
levy  of  the  entire  tax  in  one  installment,  to  which  they 
were  opposed. 

The  district  has  an  assessed  valuation  of  $394,497. 
It  is  unusual  for  a  district  of  such  valuation  to 
authorize  the  levy  of  a  tax  of  so  large  a  sum  for  the 
erection  of  a  school  building  except  as  authority  is 
given  in  the  resolution  to  levy  the  tax  in  annual 
installments,  to  be  collected  as  provided  by  section 
467  of  the  Education  Law,  thereby  enabling  the 
issuance  of  school  bonds  or  other  evidences  of  indebt- 
edness for  the  payment  of  the  cost  of  instruction, 
thus  spreading  the  cost  over  a  period  of  years.  It  is 
alleged  that  a  considerable  number  of  the  taxpayers 
of  the  district  are  desirous  of  having  the  sum  of 
$15,000  raised  by  tax  in  three  annual  installments  and 
that  it  was  through  a  misunderstanding  as  to  the  legal 
effect  of  the  resolution  adopted  at  the  meeting  held 
August  2, 1921,  that  the  same  was  carried.  The  trus- 
tee has  already  issued  his  tax  list  under  the  resoln- 
tion adopted  at  such  meeting  and  the  collector  was 
prepared  to  collect  the  tax  until  upon  a  stay  order 
issued  upon  the  application  of  these  petitioners  all 
proceedings  were  stayed  pending  the  determination 
of  this  appeal. 

I  am  convinced  that  there  are  a  large  number  of 
voters  of  the  district  who  are  tmxious  to  have  better 
school  accommodations  but  are  opposed  to  the  levy 
of  the  entire  tax  in  one  installment  as  would  be 
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required  under  the  resolution  already  adopted.  lu 
fairness  to  the  voters  who  are  so  disposed  a  special 
district  meetifig  should  be  called  by  the  trustee  for 
the  purpose  of  voting  upon  an  amendment  to  such 
resolution  authorizing  the  levy  and  collection  of  such 
tax  in  annual  installments  as  provided  by  section  467 
of  the  Education  Law.  If  such  amended  resolution 
is  adopted  the  trustee  will  be  directed  to  withdraw 
his  tax  list  and  warrant  from  the  hands  of  the  collector 
and  proceed  to  issue  and  sell  bonds  pursuant  to  the 
terms  of  the  resolution  so  adopted.  Should  the 
amendment  fail  of  adoption  the  trustee  may  then  pro- 
ceed  with  the  levy  and  collection  of  the  tax  voted  at 
the  district  meeting  held  August  2,  1921.  The  order 
staying  proceedings  under  the  tax  list  will  remain  in 
force  until  after  a  special  district  meeting  has  been 
called  for  the  purpose  of  voting  upon  snch  amendment. 
The  attention  of  the  voters  of  the  district  should 
also  be  called  to  the  form  of  resolution  that  is  neces- 
sary under  the  statute  to  authorize  the  levy  and  col- 
lection of  a  tax  in  installments  and  the.  issuance  of 
bonds  for  school  building  purposes.  Such  resolution 
should  not  only  contain  a  statement  of  the  amount 
required  to  be  raised  and  the  object  but  also  should 
give  the  number  and  the  amount  of  the  installments 
and  the  date  when  each-  installment  shall  become 
payable.  This  Department  has  prepared  forms  which 
are  contained  in  a  pamphlet  known  as  "  Law  Pamph- 
let No.  1,"  and  which  should  be  carefully  followed 
where  the  voters  of  the  district  are  desirous  of  issuing 
bonds  for  school  building  purposes. 

The  appeal  is  sustained. 

It  is  ordered  that  the  trustee  of  common  school 
district  No.  6  of  the  town  of  Sheridan,  Chautauqua 
county,  be  and  he  is  hereby  directed  to  issue  a  call 
for  a  special  district  meeting,  to  be  held  in  said  dis- 
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trict  for  the  purpose  of  voting  npon  the  following 
question:  "Shall  the  resolution  adopted  at  the 
special  district  meeting  held  August  2,  1&21,  be 
amended  so  as  to  authorize  the  erection  of  a  new 
two-department  school  building  and  raise  therefor  by 
tax  upon  the  taxable  property  of  the  district  a  smn 
not  exceeding  $15,000,  to  be  collected  in  annual  install- 
ments as  provided  by  section  467  of  the  Education 
Lawt  " 


In  the  Matter  of  the  Appeal  of  Olive  W.  Tatloe  from 
the  Action  of  the  Board  of  Education  of  Union  Free 
School  District  No.  11  of  the  Town  of  Whitehall, 
"Washington  County 

Case  No.  733 

{Education  Department,  Uaroh  27,  1922) 

School  twchan  —  nsignAtion  —  compeitMtlon  for  attenda&M  At 
nmunn  ecliooi  —  appeal  dismiBsed  except  as  to  claim  for  com- 
ponution. 

Where  a  school  teacher  reaig^ned  at  the  suggestion  of  the 
superintendent  and  did  not  vithdiaw  her  resignation  until 
after  her  place  had  been  filled  b^  another  teacher,  her  resigna- 
tion vas  final  and  she  vas  not  entitled  as  a  matter  of  l^al 
riglit  to  insist  upon  a  trial  before  the  board  of  education. 

Where  appellant  attended  summer  school  she  is  entitled  to 
the  compensation  promised  by  the  board  of  education. 

George  H.  Witbeek,  for  appellant. 

0.  A.  Dennis,  for  respondents. 

Graves,  Conmiissioner. — -The  appellant,  who  is  a 
duly  licensed  teacher,  was  first  employed  in  the 
Whitehall  union  free  school  district  during  the  tatter 
part  of  the  school  year  1919-1920.  On  May  28,  1920, 
she  entered  into  a  contract  with  the  board  of  educa- 
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tion  of  said  district  to  teach  during  the  ensning 
school  year,  beginning  her  servioes  September  7, 
1920,  at  an  agreed  compensation  of  $140  per  month. 
She  was  assigned  to  teach  classes  in  French.  On 
Janaary  1,  1921,  the  principal  of  the  high  school 
revised  the  schedule  of  classes.  Following  such  action 
the  appellant  and  principal  had  some  dispute  in 
regard  to  the  rearrangement  of  classes  and  the 
attendance  of  pupils  upon  certain  classes  taught  by 
the  appellant.  This  dispute  was  later  carried  to  the 
superintendent.  It  was  the  culmination  of  a  series 
of  differences  between  the  appellant  and  the  principal. 
The  appellant  alleges  that  the  superintendent 
advised  her  to  resign  and  said:  "  If  you  stay  many 
days  longer,  I  am  afraid  there  will  be  a  general  revolt 
among  the  children."  The  appellant  replied:  "If 
that  is  true  I  am  ready  to  resign.  Do  you  want  me 
to  go  at  oncel"  The  superintendent  said  that  she 
could  wait  until  the  first  of  the  month  bnt  the  appel- 
lant refused  to  do  this  and  said:  "  If  I  must  go  thep 
it  wiU  be  necessary  that  I  get  through  now,  because 
it  will  take  all  of  my  time  to  get  my  records  and  papers 
finished,  which  I  cannot  do  if  I  am  to  go  on  with  my 
classes.  Do  yon  wish  me  to  dismiss  my  classes  t"  The 
appellant  alleges  that  the  superintendent  assented 
and  that  she  then  proceeded  to  her  room  and  dis- 
missed the  classes,  taking  her  school  records  home  to 
finish  the  clerical  work  thereon.  This  took  place  on 
January  twenty-siith.  ■  On  the  twenty-eighth  the 
appellant  visited  the  superintendent's  office  and 
delivered  to  him  her  papers  and  records,  at  the  same 
time  requesting  that  she  be  given  a  hearing  before  the 
board.  She  also  appeared  before  the  president  of  the 
board  and  advised  bim  that  she  was  ready  to  con- 
tinue her  work,  pending  a  hearing  before  the  board. 
Both  the  superintendent  and  the  president  of  the 


D.gmzec  by  Google 


348  State  Dbfabtment  Bepobts 

[Vol.  27]  Edneatiou  Departnieat 

board  infoimed  her  that  snch  hearing  was  not 
necessary.  On  Jannarv  thirtieth  she  was  informed 
that  her  successor  had  been  employed.  The  appel- 
lant appeared  before  the  board  at  its  next  regular 
meeting,  held  on  February  fourteenth,  and  there  stated 
her  case.  Following  this  meeting  she  received  a  notice 
from  the  clerk  of  the  board,  inclosing  a  copy  of  tbe 
action  taken  at  the  meeting,  as  follows: 

"At  a  meeting  of  the  Board  of  Education  held  on 
Monday  Evening,  Feb.  14th,  after  hearing  evidence 
of  your  case  the  Board  of  Education  adopted  the  fol- 
lowing resolution : 

"  Miss  OUve  Taylor  appeared  before  the  Board  in 
relation  to  her  trouble  with  the  superintendent  and 
high  school  principal.  She  made  a  full  statement  of 
her  side  of  the  case.  The  superintendent  and  the  high 
school  principal  gave  their  side  of  the  case  and,  after 
consideration  of  the  evidence,  the  board  voted  to  sus- 
tain the  action  of  the  superintendent  in  accepting  Miss 
Taylor's  resignation." 

The  superintendent,  his  secretary  and  the  principal 
of  the  high  school  deny  certain  statements  alleged  by 
the  appellant  to  have  been  made  by  the  superintendent 
on  January  twenty-sixth.  They  state  that  the  super- 
intendent informed  Miss  Taylor;  "  that,  utiiess  you 
can  adapt  yonrself  to  the  arrangements  as  they  are 
being  made  and  unless  harmony  can  be  maintained 
between  yourself,  the  students,  the  teachers  and  the 
principal,  it  would  be  better  for  yon  to  resign."  To 
this  Miss  Taylor  said  that  she  would  resign  at  that 
moment.  The  appellant  contends  that  she  was  led  to 
resign  because  of  a  misrepresentation  made  by  the 
superintendent,  respecting  a  revolt  of  the  students, 
and  that  on  investigation  it  appeared  that  the  students 
had  no  intention  of  revolting  but,  on  the  contrary, 
were  favorably  inclined  toward  her.     She  further 
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insists  that  she  did  not  have  a  fair  and  impartial 
hearing  before  the  board  of  education  on  February 
fonrteenth.  The  superintendent  and  board  of  educa- 
tion in  the  answer  submitted  have  filpd  a  complete 
statement  covering  Miss  Taylor's  connection  with  the 
Whitehall  schools  and  the  continued  friction  that 
existed  between  her  and  the  principal,  as  well  as  some 
of  the  other  teachers  in  the  school.  It  is  clearly 
apparent  from  the  evidence  that,  for  whatever  cause, 
the  appellant  did  not  at  all  times  conform  to  the  wishes 
of  her  superiors  in  regard  to  the  management  of  her 
classes  and  the  conduct  of  her  work.  There  is  no 
question  hot  that  friction  existed  between  her  and  her 
associates  and  superiors.  It  is  not  disputed  that  the 
superintendent  suggested  that  she  resign  her  position 
and  that  she  then  and  there  tendered  her  resignation 
to  take  effect  at  once.  It  is  not  shown  that  she  with- 
drew  her  resignation  until  after  her  place  had  been 
filled  by  another  teacher.  So  far  as  is  disclosed  from, 
the  record  she  did  not  state  that  she  withdrew  her 
resignation  prior  to  the  meeting  of  the  hoard  on 
February  fourteenth.  At  this  meeting  the  hoard  con- 
firmed the  action  which  the  superintendent  had  pre- 
viously taken  in  accepting  the  resignation  and  filling 
the  position.  The  appellant  insists  that  she  was  in 
effect  dismissed  from  her  position  since  she  claims  her 
resignation  was  based  upon  a  misstatement  of  the  con- 
ditions that  existed. 

The  burden  of  proof  is  upon  the  appellant.  There 
is  no  question  but  that  she  resigned  her  position, 
immediately  dismissed  her  class,  left  the  school  build- 
ing and  shortly  thereafter  turned  over  her  records  and 
papers  to  the  superintendent.  The  evidence  fails  to 
sustain  her  contention  that  the  resii^nation  was 
induced  by  a  false  statement  of  the  facts  on  the  part 
of  the  superintendent.    After  having  severed  her  con- 
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nection  with  the  school  by  resignation  under  the  cir- 
cumstances recited  in  the  papers  on  file  in  this  case 
she  was  not  in  position  to  withdraw  her  resignation, 
particularly  after  action  had  been  taken  to  fill  her 
position,  nor  was  she  entitled  as  natter  of  legal  right 
to  insist  upon  a  trial  before  the  board  of  education. 

The  appellant  further  complains  that  she  has  not 
been  paid  the  sum  of  fifty  dollars  which  was  promised 
by  the  board  to  all  teachers  who  attended  summer 
school  during  the  vacation  in  the  summer  of  1920.  She 
shows  that  she  accepted  the  offer  made  by  the  board 
through  the  superintendent  and  attended  a  summer 
school  but  has  not  been  paid  in  accordance  with  the 
agreement.  While  this  agreement  is  somewhat  quali- 
fied in  the  affidavit  submitted  by  the  superintendent  it 
seems  quite  clear  that  Miss  Taylor  understood  that 
she  was  to  receive  such  compensation  because  of  her 
attendance  at  the  summer  school  and  it  also  appears 
that  in  conversations  bad  with  the  school  authorities 
shortly  after  the  date  of  her  resignation  there  was 
some  attempt  to  compromise  her  claim  by  offering  to 
pay  one-half  of  this  sum.  In  my  opinion  the  appel- 
lant is  entitled  to  receive  payment  of  such  sum  of 
fifty  dollars  from  the  board  of  education. 

The  appeal  is  dismissed  as  to  all  matters  except 
appellant's  claim  for  fifty  dollars,  which  is  sustained. 

It  is  ordered  that  the  board  of  education  of  union 
free  school  district  No.  11  of  the  town  of  Whitehall, 
Washington  county,  pay  to  Olive  W.  Taylor  the  sum 
of  fifty  dollars  which  is  hereby  found  to  Be  due  her 
pursufint  to  an  agreement  for  her  attendance  upon 
summer  school  work. 
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In  the  Matter  of  the  Appeal  of  William  Eombach 
from  the  Action  of  the  Trustee  of  Common  School 
District  No.  1  of  the  Town  of  Boylston,  County  of 
Oswego,  in  Awarding  a  Contract  for  the  Trans- 
portation of  Children 

Case  No.  734 

(Edacation  Department,  March  27,  1922) 

School  districts  —  transportatloE  of  pnpUs — power  of  trnstees  to 
contract  —  appeal  dlimlased. 

Wbere  the  voters  of  a  district  have  authorized  transportation 
of  pupils,  it  becomes  the  duty  of  the  trustee  to  exercise  his 
discretion  in  placing  the  contract  for  transportation  with  a 
nsponsible  person.  In  the  absence  of  afSrmatiTQ  proof  that 
the  trostee's  action  in  awarding  the  contract  was  opposed  to 
the  best  interests  of  the  district  and  the  children  his  detennina- 
tion  will  not  be  disturbed. 

Boscoe  Sargent,  for  appellant. 

Bums,  Crabb  &  Maloney,  for  respondent. 

Qbavbs,  Commissioner. — At  the  annual  school  meet- 
ing held  May  3,  1921,  in  district  No.  1  of  the  town  of 
Boylston,  Oswego  connty,  the  voters  duly  assembled 
voted  to  contract  for  the  instrnction  of  the  district 
pupils  during  the  ensuing  school  year  in  the  school 
maintained  by  district  No.  25  of  the  town  of  Ellisbnrg, 
Jefferson  county.  It  appears  from  the  papers  pre- 
sented in  this  appeal  that  the  question  of  the  trans- 
portation of  the  pupils  was  raised  during  the  meeting 
and  that  it  was  decided  to  adjourn  the  annual  school 
meeting  to  the  first  Tuesday  in  August  following  for 
the  purpose  of  letting  the  contract  for  the  conveyance 
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of  the  pupils.  Although  the  official  minntes  of  the 
meeting  are  silent  upon  the  matter  it  was  apparently 
understood  that  at  the  adjourned  meeting  the  con- 
tract for  the  conveyance  of  the  children  was  to  be  leC 
to  the  individual  who  made  the  lowest  bid  for  the  con- 
tract. At  such  adjourned  meeting,  held  August  2, 
1921,  several  bids  were  submitted.  A  bid  of  three 
dollars  a  day  was  presented  by  Mr.  Howard  Ward 
and  a  bid  of  two  dollars  and  ninety  cents  a  day  was 
submitted  by  the  appellant.  Subsequently  and  on-  or 
about  the  10th  day  of  August,  1921,  the  respondent 
trustee  awarded  the  contract  to  Mr.  Ward  aiwi 
executed  and  delivered  to  him  a  written  agreement  for 
the  conveyance  of  the  children  at  the  rate  of  three 
dollars  per  day.  It  is  from  the  action  of  the  trustee 
in  declining  to  accept  his  bid  of  two  dollars  and  ninety 
cents  per  day  that  the  appellant  brings  this  appeal. 
In  support  of  his  contention  that  he  was  entitled 
to  receive  the  contract  the  appellant  alleges  that  at 
the  annual  school  meeting  held  in  May,  1921,  it  was 
voted  to  award  the  contract  for  the  transportation 
of  the  pupils  to  the  lowest  bidder  and  that  such  action 
precluded  the  trustee  from  exercising  his  discretion 
in  awarding  the  contract.  This  is  dented  by  the 
respondent  who  has  submitted  a  copy  of  the  minutes 
of  the  meeting  which  fail  to  show  that  any  such  motion 
prevailed  at  the  meeting.  In  view  of  the  evidence 
presented  by  the  appellant,  however,  it  seems  prob- 
able that  the  voters  present  at  the  meeting  understood 
that  at  the  adjourned  meeting  the  contract  was  to  be 
awarded  to  the  person  submitting  the  lowest  bid. 
Conceding  this  to  be  the  fact,  it  remains  to  be  deter- 
mined to  what  extent  the  voters  of  the  district  may 
limit  the  power  of  the  district  trustee  in  awarding  a 
contract  for  transportation.  Under  the  provisions  of 
subdivision  18  of  section  206  of  the  Education  Law 
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the  voters  of  the  district  are  given  the  power  to 
anthorize  an  appropriation  for  the  purpose  of  provid- 
ing transportation  for  district  pupils  in  case  the  dis- 
trict contracts  for  the  instruction  of  its  pupils.  The 
statute  does  not  empower  the  voters  of  a  district  to 
determine  the  manner  in  which  the  contract  for  trans- 
portation shall  be  let.  When  the  voters  of  a  district 
have  duly  authorized  transportation  it  hecomes  the 
duty  of  the  district  trustee  to  exercise  bis  discretion 
in  placing  the  contract  for  transportation  with  a 
responsible  person.  The  voters  of  the  district  are 
withont  power  to  limit  him  in  this  respect.  It  becomes 
immaterial,  therefore^  to  the  disposition  of  this  case, 
what  action,  if  any,  was  taken  by  the  district  with 
respect  to  the  awarding  of  the  contract  for  the  trans- 
portation of  the  children. 

The  trustee  having  power  tinder  the  law  to  award 
the  contract  for  transportation,  the  question  arises  as 
to  whether  he  has  fairly  exercised  his  discretionary 
power  in  making  the.  award.  It  is  a  familiar  prin- 
ciple of  law  that  when  official  action  is  taken  by  a 
public  officer  he  is  presumed  to  have  acted  in  good 
faith  and  in  the  interests  of  those  whom  it  is  his  duty 
to  serve.  The  evidence  presented  in  this  case  fiuls  to 
convince  me  that  the  trustee  of  the  district  has  not 
acted  in  good  faith  or  that  he  has  abused  his  discre- 
tion in  making  the  contract  with  Mr.  Ward.  It  is  true 
that  in  acting  for  the  district  a  trustee  should  con- 
serve the  district  funds  and  all  other  things  being 
equal  he  should  award  a  contract  to  the  person  sub- 
mitting the  lowest  bid.  From  the  facts  as  they  appear 
the  trustee  of  the  district  might  reasonably  have 
reached  the  conclusion  that  the  bid  submitted  by  the 
appellant  was  less  advantageous  to  the  district  than 
that  submitted  by  Mr.  Ward.  The  respondent  trustee, 
upon  the  execution  of  the  contract,  became  respon- 
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sible  for  its  proper  performance.  It  was  for  bim  to 
determine  whether  the  facilities  afforded  by  Mr.  Ward 
were  more  suitable  than  those  whi(di  would  be  pro- 
vided by  other  bidders.  His  determination  in  this 
regard  should  not  be  disturbed  in  the  absence  of 
affirmative  proof  that  his  action  in  awarding  the  con- 
tract was  opposed  to  the  best  interests  of  the  district 
and  the  children  to  be  seized.  It  must  be  assumed 
until  the  contrary  is  established  that  the  respondent 
after  considering  the  necessity  for  the  proper  care, 
protection  and  convenience  of  the  pupils  and  the 
desirability  of  maintaining  order  and  discipline  in  the 
conveyance,  took  such  action  as  seemed  to  him  best, 
under  all  the  circumstances,  in  the  interests  of  the 
pupils  and  the  district.  Upon  the  evidence  submitted 
I  have  reached  the  conclusion  that  the  respondent 
acted  in  good  faith  in  awarding  the  contract  to  Mr. 
Ward  and  that  such  contract  is  valid  and  binding  upon 
the  district. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Application  of  the  YnJAGB  or 
EujEsvajLE,  for  Approval  of  its  Acquisition  of  an 
Additional  Source  of  Water  Supply  and  of  its 
Financial  and  Engineering  Plans  for  the  Construc- 
tion of  Such  Additional  Water  Supply  System 

Water  Supply  Application  No.  276 

(Water  Fover  Commiaaion,  Hardi  29,  1922) 

ApplieatiiHi  approTed  ai  modlflad. 

By  THE  Commission. — ^William  S.  Doyle,  president 
of  the  board  of  trustees  of  the  village  of  Ellen^lle, 
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acting  on  behalf  and  in  the  name  of  that  village,  on 
February  23,  1922,  made  application  to  the  Water 
Power  CommisBion  for  approval  of  the  project  of  said 
village  for  acquiring  and  developing  an  additional 
Bonrce  of  water  enpply.  This  application  was  filed  in 
the  office  of  the  Water  Power  Commiseion  February 
23, 1922. 

After  due  notice  published  in  the  EUenville  Press 
and  EUenville  Journal,  the  hearing  on  this  petition 
was  held  in  the  Village  Hall  in  the  village  of  EUen- 
ville on  Mardi  14,  1922,  at  11:00  o'clock  in  the  fore- 
noon. At  this  hearing  the  Commission  considered  the 
petition,  maps  and  plans  submitted,  examined  wit- 
nesses and  heard  arguments  for  the  project,  as  shown 
by  the  minutes.  The  petitioner  was  represented  by 
Cleon  B.  Murray,  village  attorney,  and  also  appeared 
by  William  S.  Doyle,  village  president,  and  Charles 
G.  A.  Fischer,  village  clerk.  No  objections  were  filed 
and  no  one  appeared  in  opposition. 

It  is  proposed  to  utiUze  Maratansa  lake  aa  an  addi- 
tional source  of  water  supply  for  the  village  of  EUen- 
ville. The  village  proposes  to  acquire  all  of  such  por- 
tions of  this  lake  and  the  watershed  tributary  thereto 
as  are  not  now  owned  by  the  village,  requiring  the 
acquisition  of  approximately  600  acres  of  land.  By. 
the  construction  of  a  tunnel  and  pipe  line  the  water 
stored  in  this  lake  can  be  drawn  therefrom  and  dis- 
charged by  gravity  into  a  natural  water  source  tribu- 
tary to  two  of  the  reservoirs  now  owned  and  used  by 
this  village.  The  vUlage  has  an  option  on  this  land, 
under  which.it  can  be  purchased  for  the  sum  of  $10,000. 
It  is  not  proposed  to  develop  this  source  of  supply  in 
the  immediate  future,  nor  has  such  development  been 
authorized. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
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report  of  the  engineers  of  the  Commission  on  this 
petition,  it  appears  as  follows: 

EUenville  is  an  incorporated  village  in  Ulster 
coanty.  It  is  situated  in  the  southerly  corner  of  that 
county  on  Sandburgh  creek,  a  tributary  of  Rondout 
creek,  and  on  the  Port  Jervis-Kingston  division  of  the 
New  York,  Ontario  and  Western  railroad.  This 
village  contains  a  knife  factory,  a  spring  water  bot- 
tling plant  and  other  industries,  but  the  cbief  business 
of  the  municipality  appears  to  be  the  entertainment 
of  summer  visitors.  By  the  census  of  1920  this  village 
had  a  population  of  3,116.  The  petition  states  that 
the  summer  population  is  twice  this  figure  and  the 
village  president  estimates  it  at  fonr  times  the  winter 
population.  According  to  the  petition  the  total 
assessed  valuation  of  taxable  property  within  this, 
village  was  $1,085,492,  as  given  by  the  last  roll.  The 
village  has  outstanding  bonded  indebtedness  amount- 
ing to  $22,000,  of  which  $5,000  was  incurred  for  water 
supply  purposes.  This  village  has'  a  separate  board 
of  water  commissioners. 

EUenville  has  bad  a  municipally  owned  water  sup- 
ply system  since  1871.  "Water  is  obtained  from  two 
streams,  known  as  North  and  Sooth  Qully  creeks, 
which  flow  in  a  northwesterly  direction  down  the 
slopes  of  the  Shawangunk  mountains  to  join  Sand- 
burgh creek,  one  just  above  and  one  in  the  village 
limits.  On  North  Gully  creek  there  are  two  reser- 
voirs, one  of  150,000  and  one  1,500,000  gallons  capa- 
city at  elevations  such  as  to  give  pressures  of  about 
60  and  100  pounds  per  square  inch  on  the  village 
mains,  respectively.  The  drainage  area  tributary  to 
these  reservoirs  is  approximately  two  square  miles. 
On  South  Gully  creek  there  is  a  covered  reservoir  of 
50,000  gallons  capacity  at  the  same  elevation  as  the 
lower  reservoir  on  the  northern  creek.    The  drainage 
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area  tributary  to  this  reservoir  is  approximately  two 
miles.  Thirty  feet  south  of  the  right  bank  of  Sand- 
bnrgh  creek,  approximately  in  the  center  of  the  vil- 
lage, a  well,  twenty  feet  by  twelve  feet  in  plan,  has 
been  sunk  in  sand  and  gravel  to  a  depth  of  twenty-five 
feet.  This  well  has  dry  stone  walls  and  a  wooden 
roof.  Adjacent  thereto  a  pumping  station  has  been 
boilt,  which  contains  steam  driven  pumping  equip- 
ment. This  pump  forces  water  from  the  well  into 
the  general  distribution  system  of  the  village.  In  the 
various  streets  of  the  village  there  is  a  distribution 
system,  consisting  of  cast-iron  pipe  of  four,  six  and 
eight  inches  in  diameter,  prindpally  four-inch,  to 
whi(di  100  fire  hydrants  are  connected.  The  larger 
consumers  are  supplied  with  water  through  meters. 

The  watershed  of  North  Onlly  creek  is  entirely  unin- 
habited, forested  and  owned  by  the  village.  The 
water  from  this  watershed  appears  always  to  be  of 
good  sanitary  quality.  The  •  watershed  of  South 
Gully  creek  contains  some  boarding  houses  and 
several  farm  houses.  Water  from  that  shed  has  been 
found  to  be  of  poor  sanitary  quality  and  is  regularly 
and  systematically  treated  with  liquid  chldrine.  The 
well,  situated  near  the  center  of  the  village  and  not 
far  from  a  polluted  stream,  gives  water  of  poor 
quality,  which  also  is  chlorinated. 

Gfenerally  the  existing  gravity  water  supplies  have 
a  yield  of  from  200,000  to  250,000  gallons  per  day. 
During  extreme  dry  weather  the  yield  is  less  than  this. 
The  summer  demand  for  water  is  at  least  300,000 
gallons  per  day.  For  the  last  ten  years  there  has 
been  some  shortage  of  water  in  this  village  during 
the  summer  months  and  various  efForts  to  augment 
the  supply  have  not  succeeded  in  keeping  pace  with 
the  increasing  demand.  During  the  summer  of  1921 
the  yield  of  the  existing  sources  became  so  small  that 
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a  serions  condition  was  threatened.  Even  then,  how- 
ever, it  was  not  necessary  to  restrict  the  nse  of  water 
in  the  houses  of  the  village.  Sufficient  water  was  not 
available  for  street  aprinkling,  sprinkling  of  gardens, 
washing  of  cars  and  it  was  even  forbidden  to  wash 
windows.  It  is  clearly  evident  that  the  people  of 
Ellenville  need  a  more  ample  snpply  of  water. 

Acting  on  the  request  of  the  board  of  water  com- 
nuBsioners  thereof,  the  board  of  trustees  of  this 
village,  at  a  meeting  held  November  21,  1921,  sub- 
mitted to  the  electors  thereof  a  proposition  for  fhe 
parchase  of  Maratansa  lake  for  the  sum  of  $10,000. 
The  election  was  held  December  6,  1921,  and  the 
proposition  carried  by  219  affirmative  to  26  negative 
votes.  The  making  of  this  petition  to  the  Water 
Power  CommisBion  was  authorized  by  resolution  of 
the  board  of  trustees  adopted  at  a  meeting  held 
February  21,  1922. 

Maratansa  lak^  lies  on  top  of  the  Shawangnnk 
mountains  at  elevation  2,233  feet  above  sea  level,  1,900 
feet  above  the  village.  This  lake  has  an  area  of  about 
25.25  acres,  an  estimated  capacity  of  64,000,000  gal- 
lons. The  drainage  area  tributary  to  the  lake  is  about 
108  acres,  or  seventeen  one-hundredths  square  miles. 
It  is  proposed  to  draw  water  from  this  lake  by  means 
of  a  tunnel  six  feet  high  by  four  feet  wide,  piercing 
the  low  divide  between  the  Shawangnnk  kill  and  Sand- 
burgh  creek.  This  tunnel  will  be  at  such  an  elevation 
that  it  can  drain  the  lake.  From  the  lower  end  of  the 
tunnel  a  cast-iron  pipe  line  will  be  extended  to  con- 
nect with  one  of  the  tributaries  of  North  Gully  creek. 
When  this  supply  is  developed  it  is  proposed  to  dis- 
continue the  use  of  South  Gully  creek  and  the  well, 
except  during  emergencies.  The  storage  in  this  lake 
can  readily  be  increased  by  the  construction  of  a  low 
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dam.  It  seems  evident  that  Maratansa  lake  will 
materially  augment  the  water  supply  of  Ellenville. 

The  village  now  owns  part  of  this  lake  and  the 
watershed  tributary  thereto,  theae  being  included  in 
a  village  owned  tract  of  land,  which  includes  the  entire 
watershed  of  North  Gully  creek.  The  village  now 
proposes  to  acquire  all  of  the  lake  and  all  of  the 
tributary  watershed.  This  watershed  is  said  to  be 
open,  somewhat  barren  country,  on  which  there  are 
at  present  no  buildings  whatsoever.  The  village 
authorities  propose  to  restrict  the  use  of  this  water- 
shed as  much  as  possible  and  to  allow  no  buildings 
to  be  constructed  thereon.  No  boating  will  be  allowed 
ODf  or  bathing  in,  the  lake.  Fishing  in  the  lake  will 
be  prevented  as  far  as  possible.  Under  these  circum- 
stances it  would  seem  that  water  drawn  from  this  lake 
should  be  of  excellent  sanitary  quality.  After  it  leaves 
the  lake  this  water  will  flow  for  some  distance  in  North 
Gully  creek  and  its  tributaries.  All  of  this  distance 
will  be  in  land  owned  by  the  village  and  controlled  by 
it,  so  that  the  danger  of  contamination  of  the  water 
while  passing  through  this  area  seems  remote.  Water 
from  Maratansa  lake  will  then  be  picked  up  by  the 
existing  reservoirs  on  North  Gaily  creek  and  fed  to 
the  village  by  gravity.  It  is  expected  that  there  will  be 
sufiScient  water  so  that  only  the  upper  reservoir  need 
be  used,  which  will  give  higher  pressures  on  the  mains 
and  thereby  improve  the  fire  protection.  Such 
increase  of  pressure  is  desirable  on  account  of  the 
small  size  of  the  distribution  mains  in  the  village. 

The  village  now  holds  an  option  on  the  necessary 
lands,  under  which  they  can  be  purchased  for  $10,000, 
which  amount  has  been  appropriated  for  the  purpose. 
Mr.  P.  Edwin  Clark,  engineer  for  this  village,  made 
tentative  plans  for  the  proposed  development,  which 
indicated  that  the  work  could  be  done  for  about 
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$40,000.  Recently  he  has  revised  these  plans  and  he 
now  believes  that,  if  carried  ont  according  to  his 
revifliona  with  the  probable  reduction  in  the  coat  of 
snch  work,  the  total  expenditures  can  be  materially 
reduced.  No  money  for  work  on  the  development  of 
this  project  has  been  appropriated.  The  Water  Com- 
missioners desire  to  wait  for  a  fnrtber  redaction  in 
construction  costs  before  sabmitting  to  the  electors 
of  the  village  the  proposition  for  raising  these  funds. 

Final  detailed  plans  for  the  proposed  works  have 
not  been  submitted.  The  Commission  will  require 
that  such  plans  be  submitted  and  approved  by  it 
before  any  work  is  started. 

Alternative  sources  of  supply  for  this  villtige  exist. 
It  would  undoubtedly  be  possible,  by  the  construction 
of  additional  storage  reservoirs,  to  augment  the  yield 
from  the  existing  sources  of  supply.  On  account  of 
the  extremely  precipitous  nature  of  these  two  water- 
sheds, such  development  would  undoubtedly  be  expen- 
sive and  there  would  he  grave  danger  that  the 
reservoirs  would  soon  he  filled  with  detritus.  Further- 
more, it  would  be  highly  advisable  for  the  village  to 
abandon  the  use  of  South  6ally  creek  on  account  of 
the  poor  quality  of  the  water  from  that  stream.  A 
study  has  been  made  of  the  possibility  of  augmenting 
the  supply  of  this  village  from  Fantine  kill,  which  lies 
north  of  the  village.  It  seems  that  this  stream  offers 
□o  advantages,  except  perhaps  the  possibility  of  a 
larger  yield.  To  develop  it  will  cost  more  than  the 
proposed  development  of  Maratansa  lake  and  the 
water  from  it  will  require  purification. 

The  carrying  out  of  this  project  by  the  village  of 
Ellenville  will  have  no  adverse  effect  on  the  present 
or  future  water  supply  requirements  of  any  other 
municipality  in  the  State. 

The  legal  damages  that  may  be  caused  by  the  execn- 
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tion  of  the  plans  of  the  petitioner  do  not  appear  to 
be  each  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  equi- 
tably determined  and  paid. 

In  the  past  the  State  has  been  loathe  to  approve  of 
a  water  supply  application  submitted  to  it  prior  to 
the  appropriation  of  fnnds  Bofficlent  to  carry  out  the 
project  Such  appropriation  has  not  been  made  in' 
tbe  present  case.  It  seems,  however,  that  Maratansa 
lake  and  the  surrounding  watershed  came  suddenly 
into  the  market  and  that  only  by  quick  action  could 
the  village  forestall  the  purchase  of  this  land  by 
adverse  interests,  which  would  probably  have  resulted 
in  a  materially  higher  price  for  this  land  when  it 
became  necessary  for  EUenviUe  to  purchase  it.  On 
account  of  the  high  cost  of  materials  and  labor,  the 
village  authorities  did  not  deem  it  wise  to  ask  the 
people  of  the  village  to  authorize  the  immediate 
development  of  this  project  and  asked  only  for  an 
appropriation  soflicient  to  enable  them  to  acquire  the 
land.  In  view  of  these  facts,  as  it  does  not  appear  that 
Maratansa  lake  could  well  be  used  as  a  source  of 
water  supply  for  any  other  municipaUty,  and  as  it 
seems  the  logical  and  proper  direction  in  which 
development  of  the  existing  village  supplies  should  be 
extended,  the  Commission  deems  it  unnecessary  in 
this  particular  case  to  require  that  the  full  develop- 
ment cost  be  appropriated  prior  to  the  making  of  its 
decision.  It  will,  however,  require  proof  prior  to  the 
initiation  of  any  construction  work  that  sufficient 
funds  have  been  appropriated  to  carry  the  project 
through. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  village  and  the  interests  of  other  corporations 
and  civil  divisions  of  the  State  and  the  inhabitants 
thereof,  it  is  hereby  determined  to  be  necessary  to 
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modify  this  application  as  submitted  and  it  is  hereby 
modified  to  provide  as  follows: 

1.  No  construction  work  shall  be  done  in  connection 
with  the  development  of  an  additional  supply  of  water 
from  Maratansa  lake  nntil  the  village  of  EUenville  has 
submitted  to  the  Commission  satisfactory  proof  that 
funds  have  been  made  available  for  the  completion  of 
this  project,  and  sach  construction  work  sball  not  be 
started  until  full  plans  and  specifications  therefor 
have  been  submitted  to  and  approved  by  this  Com- 
mission. Thereafter  such  work  sball  be  carried  out 
only  in  complete  conformity  with  plans  and  speci- 
fications which  have  been  so  approved. 

2.  All  construction  work  necessary  to  make  avail- 
able an  additional  supply  of  water  from  Maratansa 
lake  shall  be  completed  not  later  than  three  years  after 
the  date  of  this  approval. 

In  consideration  of  the  above  and  subject  to  the 
modifications  heretofore  stated,  the  Commission 
therefore  finds  and  determines: 

First.  That  the  plans  proposed  are  justified  by  pub- 
lic necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  that  filtration  is  at  the  present  time 
unnecessary. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the  State 
affected  thereby  and  to  the  inhabitants  thereof,  par- 
ticular consideration  being  given  to  their  present  and 
future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property,  both 
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direct  and  indirect,  which  will  resolt  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Power  Commission  does 
hereby  approve  the  said  application  of  the  village  of 
EUenville. 

In  witness  whereof,  the  Water  Power  Com- 
mission has  canaed  this  determination  and 
approval  to  he   signed  hy  the  members 
thereof  and  has  cansed  its  official  seat  to 
[ii.  8.]    be  a£5sed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  oflSce  in  the  city  of 
Albany  this  29th  day  of  March,  1922. 
Water  Poweb  Commission 
Alexandeb  Macdonald 

Conservation  Commissioner 
Chables  D.  Nbwton, 

Attorney-General 
By  Thos.  F.  Fbnwbll, 

First  Deputy 
Fbank  M.  Williams, 
State  Engineer  and  Surveyor 
By  E.  G.  Finch,  Deputy 
A.  H.  Febkinb 
Secretary  to  the  Commission 
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In  the  Matter  of  the  Claim  for  CompenBation  under 
the  Workmen's  Compensation  Law,  made  by  Qi7- 
PORD  B.  Cbaht,  against  Thb  Niketbbn  Hdndbid 
"Washer  Company,  Employer ;  and  Eotal  Indemhety 
Insubancb  Company,  Insnrance  Carrier 

Case  No.  792799-E 

(Industrial  Board,  Mamh  16, 1922) 

InjvriM  snatalned  In  a  doctor's  office  where  claimaDt  iiadei  In- 
BtmctionB  had  taken  an  Injured  emplo7«e  of  another  employer 
—  award  denied. 

Claimant  was  instructed  to  take  an  injured  employee  of  a 
corporation  to  a  doctor.  While  viewing  an  operation  on  the 
injured  employee's  hand,  claimant  iras  seized  with  a  fainting 
spell  and  fell  to  the  floor  receiving  injuries.  Claimant  was 
employed  by  a  corporation  other  than  the  one  employing  the 
man  he  was  instructed  to  take  to  the  doctor  and  claimant's 
&ther  was  president  of  both  corporations.  Held,  that  the 
injuries  received  by  claimant  were  not  accidental  injunes  nor 
did  they  arise  ont  of  or  daring  the  course  of  hia  employment; 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  Binghamton,  N.  T.,  on 
April  15,  1920,  May  20,  1920,  July  2,  1920,  September 
1,  1920,  October  6,  1920,  and  November  17,  1920;  and 
before  the  State  Industrial  Board  on  Jane  1,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  became  the  successor 
of  the  State  Indnstrial  Commission  in  this  case. 

Frank  J.  O'Neill,  for  employer  and  insurance 
carrier. 


Couper  &  Terry,  for  claimant. 
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Bt  the  Board. —  All  the  evidence  aabmitted  before 
the  State  Indastrial  Board  having  been  heard  and 
duly  considered,  the  State  Indnstrial  Board  makes  its 
conolnaions  of  fact,  and  decision  as  follows: 

On  January  20, 1920,  the  day  when  Gifford  B.  Crary 
received  the  injnries  hereinafter  described,  he  resided 
at  the  Layola  Apartment,  Murray  street,  Bingham- 
ton,  N.  Y.,  and  was  employed  by  the  Nineteen  Hun- 
dred Washer  Company,  engaged  in  the  business  of 
manufacturing  washing  machines,  with  a  plant  and 
place  of  business  at  215  Clinton  street,  Binghamton, 
N.  Y.  Gifford  B.  Crary  was  employed  as  a  derk  in 
the  plant  of  his  employer. 

On  January  20,  1920,  Gifford  B.  Crary  was  work- 
ing for  his  employer  at  his  employer's  plant.  The 
Nineteen  Hundred  "Washer  Company,  his  employer, 
was  a  corporation,  most  of  the  stock  of  which  was 
owned  and  controlled  by  the  father  and  mother  of 
Gifford  B.  Crary.  In  the  same  building,  occupied  by 
the  said  employer,  was  imother  corporation  doing 
business,  known  as  the  Binghamton  Washer  Machine 
Company,  most  of  the  stock  of  which  was  owned 
and  controlled  by  the  father  and  mother  of  Gifford  B. 
Crary.  On  January  20,  1920,  an  accident  occurred  to 
an  employee  of  the  said  Binghamton  Washer  Machine 
Company,  and  the  superintendent,  of  that  company, 
requested  the  father  of  Gifford  B.  Crary,  the  said 
father  being  president  of  both  corporations,  to  have 
the  said  injured  employee  taken  to  a  compensation 
doctor,  and  the  father  of  Gifford  B.  Crary  instructed 
the  said  superintendeAt  of  the  Binghamton  Washer 
Machine  Company,  to  request  that  Gifford  B.  Crary 
accompany  the  said  injared  employee  to  the  said 
doctor.  Gifford  B.  Crary  followed  out  the  instructions 
so  given,  and  took  the  injured  employee  in  his  father's 
automobile  to  the  oflSce  of  the  doctor,  and  while  stand- 
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lag  in  the  doctor's  office,  viewing  the  operation  that 
was  being  performed  by  the  doctor  on  said  injnred 
employee's  band,  Qifford  B.  Crary  was  seized  with  a 
fainting  spell,  and  fell  to  the  tile  floor  in  the  doctor's 
office,  and  atmck  his  chin  on  the  tile  floor,  and  as  a 
resnlt  he  received  a  fractnre  of  his  jaw,  and  some  of 
bis  teeth  were  knocked  ont. 

The  average  weekly  wage  of  Qifford  B.  Crary  was 
the  Bom  of  forty  dollars. 

The  injuries  received  by  Gifford  B.  Crary  were  not 
accidental  injuries,  nor  did  they  arise  -out  of  or 
daring  the  course  of  his  employment. 

The  awards  of  compensation  made  to  Gifford  B. 
Crary  and  against  the  Nineteen  Hundred  Washer 
Company,  employer;  and  the  Boyal  Indemnity  Insur- 
ance Company,  insurance  carrier,  are,  in  the  interest 
of  justice,  hereby  rescinded,  on  the  grounds  that  the 
lestimony  that  was  taken  on  this  claim,  subsequent  to 
the  making  of  said  awards,  clearly  shows  that  the 
injuries  that  Gifford  B.  Crary  received  on  January  20, 
1920,  were  not  accidental  injuries,  nor  did  tbey  arise 
out  of  or  during  the  course  of  his  employment. 

The  claim  for  compensation  filed  by  Gifford  B. 
Crary  is  hereby  disallowed,  on  the  ground  that  the 
injuries  that  he  received  did  not  result  from  an  acd- 
dental  injury,  nor  did  they  arise  out  of  or  during  the 
course  of  his  employment. 
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In  the  Matter  of  the  Petition  of  Leverett  S.  Millsb, 
as  Receiver  of  The  Westchester  Street  Bailroad 
Company,  for  Increase  in  Passenger  Fares  under 
Amendments  of  Manicipal  Franchises 

Case  No.  7547 

In  the  Matter  of  the  Joint  Petition  of  the  "West- 
CHESTEB  Street  Bailboad  Company  and  Lbtbbett  S. 
MiLLEB,  as  Receiver  of  Said  Company,  for  Approval 
of  a  Declaration  of  Abandonment  of  Portions  of  the 
Company's  Boad;  also  with  Bespect  to  Fares 

Case  No.  7792 

In  the  Matter  of  the  Petition  of  Levbbett  S.  Miller, 
as  Beceiver  of  The  Westchester  Street  Bailroad 
Company,  for  Permission  to  Increase  Passenger 
Fares  and  to  Exercise  Fare  Bights  under  Amend- 
ments to  Mnnicipal  Franchises 

Case  No.  8107 

(Petition  filed  Febmary  24,  1921) 

(Pnblie  Scrriee  Commuaion,  March  2,  1922) 

Elftctric  nflmra  —  farea  —  power  of  Commission  In  leUHon  to 
ncalTen  —  fnmchlao  obllgatioiu. 

Where  the  leceiver  of  &  street  railway  operated  a  portion 
of  a  route  under  a  lease  which  had  ezieted  prior  to  receiver- 
ship,  bat  thereafter  cancelled  and  Borrendered  each  lease  with 
the  approval  and  nnder  the  direction  of  the  Supreme  Court, 
whose  instrument  he  is,  the  ConunisMob  cannot  require  the 
receiver  to  rehabilitate  and  operate  the  property.     (P.  376.) 

Franchise  obligations  limiting  a  rate  of  fare  to  be  cbar^ 
for  service  sbonld  be  respected  as  being  a  contract  in  all 
eases,  but  such  limitations  may  be  dissolved  by  the  Commis- 
sion  in  ease  of  need.     (Pp.  381,  382.) 

Ztmee  and  rates  fixed  by  former  orders  continued.  (P.  382.) 
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Eugene  F.  McKinley,  for  the  receiver. 

E.  P.  Buell,  for  "Weatcheeter  Street  Eailroad  Com- 
pany. 

J.  H.  Eeser,  for  the  town  of  Mamaroneck. 

William  E.  Condit,  for  the  city  of  White  Plains. 

Charles  M.  Baxter,  Jr.,  for  the  village  of  Mamoro- 
neck. 

W.  E.  Lyon,  Jr.,  in  person. 

Behfle,  Commissioner. —  Eehearing  as  to  an  order 
of  the  Public  Service  Commission,  Second  District, 
dated  and  filed  April  7,  1921,  fixing  reasonable  maxi- 
mum passenger  fares  by  zones  to  be  diarged  by  the 
receiver  except  fares  on  the  Mamaronet^-Larchmont 
Line,  and  directing  that  the  fares  on  that  line  after 
March  9,  1921,  be  the  fares  fixed  by  statute. 

Pending  the  rehearing,  the  Commission  July  14, 
1921,  by  order  fixed  temporary  fares  on  the  Mamaro- 
neck avenue  line  by  zones,  which  have  since  been  in 
effect. 

This  company  has  been  subject  to  very  many  orders 
of  the  Second  District  Commission.  This  rehearing 
arises  upon  a  complicated  state  of  facts  which  it  seems 
necessary  to  review  and  to  state  for  future  con- 
venience. 

Corporate  History.  This  corporation  was  created 
December  1,  1909,  to  take  over  some  of  the  property 
and  franchises  of  the  Tarrytown,  White  Plains  and 
Mamaroneck  Eailway  Company  sold  under  fore- 
closure November  5,  1909.  (3  Pub.  Serv.  Com.  Eep. 
2d  Dist.  286.)  The  Second  District  Commission,  April 
24, 1912,  after  a  hearing  by  one  order  allowed  the  com- 
pany to  issne  $434,000  and  no  more  of  capital  stock  to 
acquire  the  property  sold  and  to  cover  expenses,  and 
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by  another  order  approved  a  firat  mortgage  and  au- 
thorized the  issne  of  $200,000  bonds  at  not  less  than 
par  with  which  to  acquire  property  and  to  improve 
fadlities.  The  authorized  amount  of  bonds  was  by 
order  on  June  13,  1912,  increased  $386,000  at  5  per 
cent  interest  and  the  purposes  of  the  issue  were  speci- 
fied in  detail 

After  a  rehearing  had  been  denied,  February  6, 
1913,  the  order  authorizing  only  $434,000  of  stock  was 
reversed  and  annulled  and  a  new  hearing  allowed 
(210  N.  T.  456),  after  which  on  June  24,  1914,  the 
Commission  for  the  Second  District  allowed  an  issue 
of  $700,000  common  capital  stock  and  no  more  for  the 
acquisition  of  the  property  and  expenses,  of  which 
$40,000  and  no  more  was  to  be  charged  to  fixed  capital, 
organization,  covering  expenses  of  litigation,  etc.  On 
September  22, 1914,  the  order  approving  the  mortgage 
and  allowing  $386,000,  5  per  cent  bonds,  was  also 
amended,  the  amoant  of  bonds  and  purposes  of  the 
issue  being,  however,  still  the  same.  Under  date 
March  24,  1915,  the  Commission  made  an  order  sup- 
plementary to  the  order  of  June  24,  1914,  allowing 
$700,000  of  common  stock,  in  which  it  recited  that  the 
distribution  of  fixed  capital  filed  by  the  company  is  in 
accordance  with  a  joint  valuation  made  by  the  com- 
pany and  the  Commission  and  approved  such  dis- 
tribution as  of  June  30,  1914.  This  represented  the 
property  acquired  by  the  $700,000  common  stock 
under  such  order.  The  distribution  showed  the  figure 
as  of  June  30,  1914: 
Tor  physical  property  so  purchased  as 

distributed  to  be $573,238  51 

Organization    40,000  00 

Intangible  street  railway  capital 86,761  49 

$700,000  00 

24 
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On  this  rehearing  an  exhibit  has  been  submitted  as 
to  the  fixed  capital  December  31, 1920,  showing  at  that 
time  a  total  of  $1,024,048.01  and  tiiat,  in  addition,  the 
receiver  had  on  his  accounts ; 

Additions  and  betterments $3,578  29 

One  man  cars  purchased 35,229  38 


$38,807  67 


As  of  September  30,  1921,  after  the  abandonment 
of  the  Westchester  avenue  line  had  been  allowed  and 
the  leaae  of  the  South  Shore  Electric  Railway  Com- 
pany's property  surrendered 

The  fixed  capital  is  shown  to  be $948,679  74 

"Which  indndes  receiver's  investment  of       89,951  75 


Franchises  or  Consents.  The  receiver  operates 
four  lines  of  overhead  trolley  electric  cars,  namely, 
Tarrytown,  Scarsdale,  Silver  Lake,  and  Mamaroneck 
avenue  lines.  The  franchises  of  the  Tarrytown,  White 
Plains,  and  Mamaroneck  Bailway  Company  to  a  part 
of  which  the  Westchester  Company  succeeded,  pro- 
vided for  a  five  cent  fare  in  White  Plains  and  a  five 
cent  fare  from  White  Plains  to  Tarrytown  and  a  five 
cent  fare  from  White  Plains  to  Scarsdale  and  a  five 
cent  fare  from  White  Plains  to  Silver  Lake  Park  in 
the  town  of  Harrison  and  a  five  cent  fare  from  White 
Plains  via  Mamaroneck  avenue  partly  through  the 
town  of  Harrison  and  partly  through  the  village  of 
Mamaroneck  to  a  point  known  as  the  band-stand  in 
the  village  of  Mamaroneck  at  the  junction  of  tiie  Bos- 
ton post  road  and  Mamaroneck  avenue,  and  thence 
southerly  on  the  post  road  to  Chatsworth  avenne, 
Larchmont.  After  the  foreclosure  sale  in  1909  a  por- 
tion of  the  road  in  Mamaroneck  on  the  post  road  from 
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the  band-stand  to  Chatsworth  avenue,  Larchmont,  waa 
separately  sold,  and  later  conveyed  to  a  company 
called  the  South  Shore  Electric  Bailroad  Company. 
The  franchise  obligation  to  carry  for  a  five  cent  fare 
between  Mamaroneck  and  White  Plains  waa  upheld, 
however,  against  the  Westchester  Company  in  the  case 
of  Public  Serv.  Comm.  v.  Westchester  Street  R.  B. 
Co.,  206  N.  Y.  209,  in  October,  1912.  After  this  ded- 
sion  the  five  cent  fare  franchise  from  White  Plaina  to 
Hamaroneck  and  to  Chatsworth  avenue,  Larchmont, 
was  modified  June  26, 1913,  so  as  to  become  ten  cents 
from  any  point  on  the  South  Shore  Company's  road 
to  any  point  east  of  the  New  York  Central  railroad  in 
the  village  of  White  Plaina.  This  change  was  accom- 
plished by  two  new  consents,  dated  June  26,  1913,  one 
by  the  town  of  Mamaroneck  to  the  South  Shore  Com- 
pany and  one  by  the  village  of  Mamaroneck  to  the 
Westchester  Company.  The  South  Shore  Company 
on  July  20, 1913,  by  a  lease  and  agreement  for  the  giv- 
ing of  transfers,  leased  its  property  and  franchises 
to  the  Westchester  Company,  and  under  the  franchise 
given  by  the  village  to  it  and  this  lease,  the  West- 
chester Company  assumed  to  carry  passengers  for  a 
ten  cent  fare  from  any  point  upon  the  Sonth  Shore 
Company's  line  or  its  own  line  to  White  Plains  for  ten 
cents.  At  this  point  it  is  important,  however,  to  note 
that  the  road  from  the  band-stand  at  Mamaroneck 
avenne  and  post  road  to  Chatsworth  avenue,  Larch- 
mont, is  the  property  of  the  South  Shore  and  not  of 
the  Westchester  Company.  As  to  this  road  there  are 
three  franchises,  namely,  one  formerly  of  the  Tarry- 
town,  White  Plains,  and  Mamaroneck,  taken  after 
foreclosure  by  the  South  Shore  Company,  one  from 
the  town  of  Mamaroneck  given  in  1913  to  the  South 
Shore  Company,  and  one  from  the  village  of  Mamaro- 
neck given  in  1913  to  the  Westchester  Company.  It 
appears,  therefore,  thai  while  the  Westchester  Com- 
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pany  has  a  franchise  from  the  village  of  Mamaroneek 
CD  a  part  of  this  road,  it  did  not  bnild  any  track,  bat 
took  and  need  ander  the  lease  the  track  of  the  South 
Shore  Company  and  its  two  franchises.  Changes  in 
other  local  consents  have  been  made  by  the  munici- 
palities from  time  to  time.  The  company  is  now  in  the 
hands  of  a  receiver  appointed  February  28,  1920,  by 
the  New  York  State  Supreme  Court  in  a  suit  to  fore- 
close the  company's  mortgage.  At  the  present  time 
the  White  Plains  consent  permits  during  this 
receivership  a  sis  cent  fare  except  on  Mamaroneci  ave- 
nue line  where  the  first  zone  is'  six  cents  and  the  sec- 
ond zone  eight  cents.  As  to  the  Tarrytown  Une,  the 
village  of  Tarrytown  has  consented  without  limita- 
tion of  time  to  a  fare  of  six  cents  in  the  village  and  a 
fare  of  twelve  cents  to  "White  Plains.  The  village  of  ■ 
Elmsford  and  the  town  of  Greenburgh  have  consented 
daring  the  receivership  to  an  increase  to  six  cents  in 
each  of  the  two  zones  Tarrytown  to  "White  Plains. 
The  village  of  Scarsdale  consented  until  August  31, 
1921,  to  a  fare  of  six  cents  in  Scarsdale  and  six  cents 
in  White  Plains.  As  to  the  Silver  Lake  line  and  the 
Mamaroneek  avenue  line  in  the  town  of  Harrison  that 
town  consented  for  two  years  from  March  3, 1921,  to 
leave  the  rate  to  the  Commission,  and  the  village  of 
Mamaroneek  consented  for  two  years  from  November 
30,  1920,  to  leave  the  rate  of  fare  to  the  Commission. 

It  will  be  noted  that  the  only  community  not  now 
consenting  to  a  variation  of  the  old  franchise  rates  is 
the  village  of  Scarsdale. 

The  operating  conditions  and  rates  of  this  Com- 
pany have  been  many  times  before  the  Commission 
for  the  Second  District  with  the  Mamaronet^  avenue 
Une  aa  the  main  source  of  trouble.  The  exer<ase  of 
rights  under  the  amended  franchises  as  to  rates  of 
fare  was  allowed  and  certain  zone  rates  fixed  in  Mat- 
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ter  of  Westchester  Street  R.  R.  Co.,  March  26,  1919, 
Case  No.  6772,  19  St.  Dept.  Bep.  139.  These  were 
changed  by  an  order  June  24,  1920,  in  Case  No.  7547, 

23  St.  Dept.  Bep.  326,  the  Mamaroneck  avenue  line 
zones  being  increased  from  three  to  five  with  a  five 
cent  fare  in  each.  An  abandonment  of  one  of  the  com- 
pany's former  lines  on  Westchester  avenue  was  ap- 
proved, and  abandonment  of  the  Mamaroneck  avenae' 
line  was  disapproved,  and  different  zone  fares  fixed 
on  that  line  at  five  cents  in  the  first  zone  and  eight 
cents  in  each  of  the  others  with  a  twenty  minute 
headway  certain  hours  of  the  day  {Matter  of  West- 
chester Street  R.  B.  Co.,  Dec.  21,  1920,  Case  No.  7792, 

24  St  Dept.  Rep.  578),  to  be  effective  until  March  11, 
1921.  This  date  of  March  11,  1921,  was  extended  to 
April  11,  1921,  by  the  Commission's  order  of  March 
9,  1921. 

The  Pbesbht  Application  fob  BEHEABiKa 
It  appears  that  after  the  order  of  December  21, 
1920,  fixing  Mamaroneck  avenue  line  fares  in  the  five 
zones  at  five  cents  in  one  zone  and  eight  cents  in  each 
of  the  others,  and  requiring  a  twenty  minute  head- 
way in  certain  hours  the  receiver  began  operation 
January  1,  1921,  of  the  five  zones  and  continued  this 
for  eighteen  days.  After  that  he  abandoned  the  oper- 
ation of  the  fifth  zone  to  Larchmont,  and  put  in  a 
forty-minute  schedule. 

The  Commission  for  the  Second  District  thereafter, 
on  January  20,  1921,  ordered  a  resumption  of  opera- 
tion of  the  entire  line  on  a  twenty-minute  headway. 
The  Supreme  Court,  Westchester  county,  however,  on 
being  appealed  to  by  the  receiver  approved  the  action 
of  its  receiver  in  discontinuing  operation  on  that  zone 
and  reducing  the  headway  on  Mamaroneck  avenue  line 
to  forty  minutes. 
The  Commission  for  the  Second  District  reviewed 
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these  facts  in  the  opinion  of  CommiaBioner  Kellogg  in 
Case  No.  8107,  25  St.  Dept.  Eep.  518,  April  7,  1921, 
and  filed  an  order  incretising  the  zone  fares  on  the 
other  lines  of  the  receiver  to  six  cents  per  zone,  bnt  on 
Mamaroneck  avenue  line  reduced  the  fare  to  the  rate 
fixed  by  statute.  This  meant  five  cent  fare  in  White 
Plains,  covering  the  two  zones  at  one  fare. 

The  matter  now  comes  before  this  Commission  aa 
to  this  order  of  April  7,  1921,  on  an  application  for 
rehearing  made  by  the  receiver,  by  the  Chamber  of 
Commerce  of  White  Plains  and  certain  residents  on 
Mamaroneck  avenne  line.  The  Commission  on  June 
1,  1921,  allowed  this  rehearing  and  extended  nntil  the 
further  order  of  the  Commission  the  rates  of  fare 
fixed  by  the  April  seventh  order.  This  rehearing 
brings  before  the  Commission  all  the  fares  fised  by 
the  order  of  April  7th,  and'particnlariy  the  matter  of 
fares  and  operation  on  Mamaroneck  avenne  line  from 
White  Plains  to  Mamaroneck.  The  Westchester  Com- 
pany franchise  and  road  extend  to  the  band-stand  in 
the  village  of  Mamaroneck.  The  road  from  the  band- 
stand to  Larchmont  is  not  the  property  of  the  West- 
chester Company,  but  since  1913  has  been  operated 
under  a  lease  approved  by  the  former  Commission 
July  16,  1913,  in  Case  No.  3666  in  connection  with  the 
Westchester  Company's  own  road.  The  owner  of 
that  road  from  the  band-stand  to  Mamaroneck  is  the 
South  Shore  Company. 

The  lease  of  the  road  by  the  South  Shore  Company 
to  the  Westchester  Company,  dated  July  20,  1913,  is 
by  its  terms  for  a  period  of  nine  months,  beginning 
July  1,  1913,  or  until  sooner  terminated  by  written 
notice  served  by  the  Westchester  Company  upon  the 
Shore  Line  Company,  thirty  days  before  the  date  of 
termination  specified  in  the  notice.  The  lease  is  exe- 
cuted by  the  Shore  Line  Electric  Bailway  Company, 
the  Westchester  Street  Railroad  Company,  and  the 
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New  York  and  Stamford  Railway  Company,  and  pro- 
vides for  the  giving  of  transfers  between  the  three 
companies.  The  proof  in  this  case  shows  that  the 
lease  and  agreement  were  surrendered  and  canceled  by 
an  instmment  ezecated  by  the  three  companies  bear- 
ing date  Jnly  20,  1920,  pnrsnant  to  adtion  of  the 
boards  of  directors  of  the  three  companies  on  June 
29,  1920,  and  an  order  of  the  Supreme  Court,  West- 
chester county,  made  July  16,  1920,  directing  the 
receiver  to  surrender  his  interest  under  that  lease. 
On  August  12,  1920,  a  petition  was  presented  by  the 
company  to  the  Commission  for  the  Second  District 
asking  for  an  annulment  of  the  order  of  the  Conomis- 
sion  of  July  16,  1913,  which  approved  the  lease.  By 
order  of  December  21,  1920,  the  Commission  denied 
that  application.  Taking  this  action  in  connection 
with  the  order  of  the  Commission  made  on  the  same 
date  requiring  operation  of  the  entire  route  by  the 
receiver  on  a  twenty  minute  schedule  it  would  seem 
that  the  Commission  regarded  the  lease  as  still  in 
effect  in  such  way  at  least  that  operation  of  the  road 
therein  described  by  the  receiver  could  be  requiired. 
Whether  this  be  the  law  or  not,  the  fact  is  that  after 
that  order  the  receiver  in  January,  1921,  did  operate 
that  South  Shore  Road  until  about  January  eigh- 
teenth when  he  ceased  to  operate  it,  and  the  court, 
whose  instrument  be  is,  sustained  his  action.  The 
road  between  the  band-stand  and  Mamaroneck  has 
not  since  been  in  operation.  In  trying  to  understand 
the  complicated  franchises  and  operating  conditions 
which  have  existed  in  this  company,  especially  with 
reference  to  the  Mamaronet^  avenue  line  to  Larch- 
mont,  the  Commission  has  been  greatly  aided  by  the 
eonnsel  to  the  town  of  Mamaroneck  who  has  with  much 
ability  presented  a  history  of  the  franchises  and  the 
operating  conditions  and  the  references  to  decisions 
in  Tarious  cases  by  the  Commissions   and  by  the 
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ronrts.  Sympathizing  aB  one  must,  with  the  unfor- 
tunate condition  of  the  people  along  the  line  of  the 
Boston  post  road  upon  which  lies  the  tra'ck  of  the 
South  Shore  Company's  road,  I  can  not  see  my  way 
to  follow  counsel's  contention  that  this  Commission 
can  now  require  the  receiver  of  the  Westchester  Com- 
pany to  rehabilitate  and  operate  the  South  Shore 
Sailroad  property  on  the  Post  road.  The  lease  has 
been  by  an  instrument  formally  authorized  and  exe- 
cuted, canceled  and  surrendered,  though  the  Commis- 
sion did  not  consent  to  that  surrender;  the  South 
Shore  Company,  which  is  the  owner  of  that  road,  is 
now  in  voluntary  dissolution,  the  Westchester  Com- 
pany is  also  in  the  hands  of  a  receiver  appointed  by 
the  New  York  State  Supreme  Court,  which  has 
directed  him  not  to  operate  that  road  and  directed  him 
to  join  in  the  surrender  of  the  lease  under  which  alone 
he  could  operate  it.  The  Commission  has,  it  is  true, 
supervision  find  authority  over  receivers,  but  I  can 
not  go  so  far  as  to  hold  that  the  Commission  can 
enforce  its  powers  in  matters  as  to  which  the  court, 
whose  instrument  the  receiver  is,  has  given  specific 
orders  to  the  receiver.  If,  as  contended,  the  lease  and 
the  1913  franchises  make  a  single  transaction  and 
operate  to  bind  the  Westchester  Company  and  its 
receiver  to  keep  the  property  and  operate  the  entire 
line  to  Larchmont,  that  duty  must  be  established  by 
some  action  prosecuted  directly  by  proper  authori- 
ties against  the  representative  of  the  insolvent  cor- 
porations in  which  the  facts  can  he  tried  out  and  the 
law  determined  and  applied.  This  Commission  can 
not  do  it  in  this  case. 

The  operation  of  the  road  on  Mamaroneck  avenfle 
from  White  Plains  to  Mamaroneck  village  was 
regarded  by  the  former  Commission  as  necessary  for 
public  use  and  an  abandonment  of  it  by  the  company 
or  by  the  receiver  was  not  permitted.    See  Case  No. 
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7792,  decision  December  21,  1920,  24  St.  Dept.  Rep. 
578.  The  early  evidence  on  this  rehearing  showed  a 
need  of  the  road,  as  well  as  willingness  on  the  part  of 
the  company  and  the  receiver  to  restore  operation 
thereof  as  far  as  the  band-stand  and  to  withdraw  the 
application  for  abandonment  to  that  point.  In  order 
to  try  the  matter  ont,  this  Commission  fixed  pending 
thie  proceeding  a  temporary  rate  of  fare  on  Mamaro- 
neck  avenue  line  by  order  of  Jnly  14, 1921,  and  divided 
the  line  into  four  zones  with  fares  as  follows : 

Zone  1.  New  York  Central  Railroad,  White  Plains, 
to  Bloomingdale  Switch,  6  cents ; 

Zone  2.  Bloomingdale  Switch  to  Eosedale  Switch, 
8  cents ; 

Zone  3.  Rosedale  Switch  to  the  northerly  line  of 
Mamaroneck  Village,  8  cents; 

Zone  4.  Northerly  line  of  Village  of  Mamaroneck 
to  band-stand,  8  cents; 

with  certain  transfer  privileges  in  White  Plains  and 
other  transfer  privileges  in.  the  village  of  Mamaro- 
neck to  and  from  the  New  York  and  Stamford  Rail- 
road Company,  with  a  headway  of  twenty  minutes  to 
Rosedale  switch,  and  of  forty  minutes  to  the  Mamaro- 
neck band-stand.  The  temporary  rate  was  at  once 
pnt  in  force.  The  figures  of  this  operation  are  the 
only  figures  which  furnish  any  aid  in  fixing  rates  or 
fares  upon  this  line.  The  conditions  and  parposea  of 
operation  under  previous  orders  are  so  diverse  that 
it  is  impossible  to  use  them  in  analyzing  the  situation. 

Investment  or  Rate  Base.  The  properties  of  this 
company  now  represent  what  was  taken  over  on 
reorganization  in  1909,  valued  by  the  engineers  of  the 
company  and  the  former  Commission  at  its  then 
present  value  as  the  basis  for  an  issue  of  $700,000 
common  stock,  plus  additions  and  improvements  to 
the  facilities  since  that  time  in  part  paid  for  out  of 
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an  issue  of  5  per  cent  bonds  at  par  and  in  part  by 
the  receiver.  The  original  property  porchaaed  plus 
additions,  including  the  receiver's  expenditures  for 
additions  and  expenditures  for  one  man  cars  provided 
by  the  receiver  through  an  issue  of  receiver's  cer- 
tificates less  retirements  for  abandonment  of  West- 
chester avenue  line  and  not  including  money  spent  on 
the  South  Shore  Electric  Company's  tracks  represent 
a  present  cost  of  $948,679.74.  This  is  exclusive  of 
working  capital  which  it  is  not  necessary  as  yet  to 
consider. 

The  property  taken  over  at  the  reorganization  in 
1909  on  a  basis  of  $700,000  was  valued  as  depredated 
property.  Not  all  of  this  property  or  of  the  other 
property  later  acquired  is  still  contained  in  the  prop- 
erty now  represented  by  the  figure  of  $948,679.74. 

As  to  depreciation  and  deferred  maintenance  after 
taking  note  of  the  property  retired  and  the  new  prop- 
erty installed  and  computing  depreciation  on  the 
present  properties  and  adding  deferred  maintenance 
as  shown  by  the  proofs,  the  property  of  the  company 
distributed  according  to  miles  of  single  track  con- 
struction among  its  various  operating  lines  at  cost 
figures  and  subject  to  depreciation  and  deferred 
maintenance  is  as  follows : 

Coat  New  DepneUted 

Tarrytown $334,883  96       $288,503  65 

Scarsdale 191,633  29        163,801  81 

Mamaroneck 326,345  82        282,255  46 

SUver  Lake 95,816  67  81,991  67 


$948,679  74       $816,552  59 


The  total  depreciation  and  deferred  maintenance 
amounts  to  $132,127.15.  The  annual  depreciation 
which  should  be  provided  for  out  of  revenue  is 
$11,744.59. 
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Operating  Figures.  Taking  the  property  as  a 
whole,  the  past  revenaes  and  operating  earnings  and 
expenses  do  not  give  mach  aid  in  estimating  what  the 
present  property  can  earn  because  they  are  the  result 
of  many  changing  conditions  in  the  past.  The  rate  of 
fare  has  varied,  lines  have  been  operated  and  then 
abandoned,  then  operated  again  in  part  and  aban- 
doned and  then  operated  in  another  part.  Earnings 
and  expenses  can  be  examined  on  Unes  other  than 
Mamaroneck  avenue,  but  even  then  figures  of  other 
lines  carry  loads  per  mile,  which  vary  from  time  to 
time  by  reason  of  the  Westdiester  avenue  line  or 
Mamaroneck  avenue  line  being  operated  or  not  oper- 
ated wholly  or  in  part.  Present  zone  fares  of  six 
cents  allowed  in  April  last  on  lines  other  than  Mam- 
aroneck avenue  line  carried  through  the  spring,  sum- 
mer, and  autumn  should  furnish  soma  indication  as 
to  earnings  and  operating  conditions,  especially  after 
the  Mamaroneck  avenue  line  under  experimental 
operation  started  in  July  and  took  from  the  other 
lines  part  of  certain  expenses  previously  apportioned 
to  them.  All  these  results,  however,  are  based  on  too 
short  a  period  for  any  confident  prediction  as  to  oper- 
afion  conditions. 

For  the  nine  months  ended  September  30, 1921,  the 
operating  results  upon  all  the  lines  are : 

Total  operating  revenue $172,724  10 

Total  operating  expenses,  but  including 

no  (barges  for  depreciation 149,418  59 

Net  operating  revenue $23,305  51 

Against  which  there  is  to  be  charged  for 
accrued  taxes  11,272  63 


$12,032  88 
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Absorbed  in  this  fignre  is  an  increase  in  zone  fares 
under  the  order  of  April  7,  1921,  and  after  July  14, 
1921,  renewed  operation  of  the  Mamaroneck  avenue 
line  in  four  zones. 

The  resnlt  of  the  operation  for  September,  1921, 
upon  all  the  lines  under  the  increased  fares  aod 
including  Mamaroneck  avenue  shows  for  that  month 
a  net  operating  revenue  $4,406.51,  but  without  making 
provision  therein  for  any  accruing  depreciation  or 
taxes,  which  would  amount  to  about  $1,000  each  for 
the  period. 

The  operating  figures  for  the  same  month  by  lines 
show  a  net  operating  revenue  without  including  pro- 
vision for  depreciation  or  taxes,  as  follows : 

Tarrytown $1,624  67 

Mamaroneck 1,123  12 

Silver  Lake  363  54 

Scarsdale 1,295  18 


$4,406  51 


It  18  clearly  indicated,  therefore,  that  the  earnings 
barely  cover  operating  expenses  and  taxes  and 
nothing  approaching  a  return  upon  the  figures  repre- 
senting investment  in  the  property  either  as  a  whole 
or  by  lines. 

The  Commission,  when  this  rehearing  came  on  in 
July,  was  impressed  with  the  fact  that  the  Mamaro- 
neck avenue  line  had  possibilities  of  much  conveni- 
ence to  the  public  in  going  from  the  county  seat  at 
White  Plains  to  communities  along  the  Sound  and 
from  the  Hudson  river  communities  and  intermediate 
Tillages  and  cities  to  the  shore  resorts.  The  abandon- 
ment of  operation  was  also  an  inconvenience  to  local 
passengers  at  the  White  Plains  end.  With  the  view 
of  experimental  operation  to  find  out  what  there  was 
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of  demand  for  through  or  intermediate  service,  the 
Commission  fixed  a  temporary  rate  pending  a  final 
determination  of  the  case.  The  resnlt  of  the  ezperi* 
mental  operation  aince  July  14,  1921,  imder  this  tem- 
porary rate  order  shows  a  net  operating  revenne  np 
to  September  thirtieth,  of  $2,841.49,  with  a  deficit  in 
the  two  lower  eight-cent  zones,  namely,  Zone  3,  Har- 
rison, $503.19;  Zone  4,  Mamaroneck  village,  $187.41. 
These  figures  do  not  make  any  provision  for  taxes  or 
depreciation  reserve.  The  deficits  in  each  case  apon 
the  zones  in  Harrison  and  Mamaroneck,  last  men- 
tioned, were  less  in  September  than  in  Angnst.  It 
would  seem,  therefore,  that  the  operation  of  the  line 
shonld  be  continued  at  any  rate  for  the  present. 

I  have  no  doubt  the  bad  showing  on  the  Mamaro- 
neck avenue  line  now  and  in  the  past  has  been  brought 
about,  at  least  in  part,  by  the  fact  that  the  public  did 
not  fee!  that  it  could  get  a  car  on  that  line  even  if  it 
tried  to  do  so,  and  so  tnmed  to  other  facilities  which 
have  now  become  established  on  certain  public  high- 
ways. This  business,  like  all  others,  comes  and  grows 
with  confidence  that  service  can  be  had  if  one  goes  to 
get  it.  A  continuance  of  the  present  zones  and  rates 
on  this  line  may  still  develop  and  show  a  demand  for 
service  outside  of  White  Plains,  but  after  a  time  the 
question  may  again  arise  as  to  whether  the  entire  line 
or  at  any  rate  the  portion  outside  of  White  Plains  ter- 
ritory should  not  be  abandoned. 

Rates  of  Fare.  Franchise  obligations  limiting  a 
rate  of  fare  to  be  charged  for  service  shnnM  be 
respected  as  being  a  contract  in  all  cases.  As  to  farea 
of  common  carriers,  as  fi^ed  by  the  Commission,  the 
statute  (Pub.  Serv.  Com.  Law,  ^  49,  snbd.  1)  directly 
requires  it.  In  the  present  case  all  the  communities 
except  Scarsdale  have  waived  franchise  restrictions 
in  order  to  allow  the  present  rates  fixed  by  the  April 
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seventh  order.  The  rates  on  Mamaroneck  avenue 
line,  fixed  by  this  Commission,  as  temporary  rates, 
are  within  snoh  waivers.  The  Scarsdale  limitation  to 
a  five  cent  fare  nnder  the  circumstances  shown  by  the 
proof  in  this  case  can  not  be  sustained  and  must  give 
way,  for  the  present  at  least,  to  the  public  right  to  a 
safe  and  adequate  service.  The  authority  of  the  Com- 
mission in  case  of  need  to  dissolve  such  franchise 
limitations  has  been  sustained  nnder  the  authority  of 
the  decision  in  Matter  of  McAneny,  198  App.  Div. 
205;  affd.  232  N.  T.  377.  I  do  not  feel,  however,  that 
the  evidence  warrants  the  Commission  now  in  allow- 
ing an  increase  in  the  present  rates  or  adding  to  the 
number  of  the  zones  now  in  use.  It  is,  of  course,  a 
fact  that  the  revenues  produce  no  fair  return  upon 
the  company's  investment,  hnt  the  revenues  as  shown 
under  the  present  rates  do  seem  to  carry  operating 
expenses  and  up-keep  as  well  as  taxes  with  a  trifle 
over.  Whether  an  increased  fare  would  bring  about 
a  lessening  of  revenue  by  a  loss  of  passengers  is 
always  a  question  because  an  increased  fare  does  not 
always  mean  increased  revenue.  The  limit  in  fare  is 
soon  reached  beyond  which  those  of  us  who  are  accus- 
tomed to  make  use  of  street  surface  cars  cease  to  ride. 
I  think,  therefore,  the  zones  and  rates  fixed  by  the 
order  of  April  7, 1921,  for  the  lines  therein  described 
other  than  the  Mamaroneck  avenue  and  the  zones  and 
rates  fixed  by  the  temporary  order  of  July  14,  1921, 
as  to  the  Mamaroneck  avenne  should  be  continued 
and  established  as  the  reasonable  maximum  fares  to 
be  charged  upon  these  lines  and  an  order  made  to  that 
effect  on  this  rehearing. 

'   All  concur. 


■        DigmzeflbyGOOgle 


Fktitioit  07  Enqeleb  —  A.V10  Staoe  Line    383 
Pnblio  Serriee  CommiBEdon  [ToL  27] 


In  the  Matter  of  the  Petition  of  Waltbb  H.  Engblkb 
and  Jaicbb  E.  Abmstbono  for  a  Certificate  of  Poblic 
Convenience  and  Necessity  for  the  Operation  of  a 
Stage  Bonte  From  the  City  of  Binghamton  Through 
the  Village  of  Windsor  to  the  Pennsylvania  State 
Line,  as  Part  of  a  Ronte  to  Susquehanna,  Pennsyl- 
vania 

Case  No.  445 

{Pnblie  Serriee  Commisaion,  Ifarch  30,  1922)' 

Antomoliile  sUga  Uom  —  jnrisdlctioii  of  OommiBslon  u  to  Intor- 
sUto  nrat«8  —  cattUlcatfl  of  public  fionranlence  uid  nocenltr 
draiML 

Jitney  or  &ato  boa  transportation,  lar^y  in  the  hands  of 
individuals  and  extending  over  eomparatiTel;  short  routes 
enMaing  the  State  line,  is  more  properly  left  to  Qie  regulatory 
eontrol  of  the  State  than  to  the  eontrol  of  the  Federal  gov- 
emment. 

Walter  H.  Engelke  and  James  E.  Armstrong,  peti- 
tioners in  person  and  by  Edward  F.  Bonan,  their 
attorney. 

Hinman,  Howard  &  Kattell  (Archibald  Howard 
present),  for  Delaware  and  Hudson  Company. 

Wilbur  Fling,  in  person,  and  by  Mangan  &  Mangari 
{Vincent  Howard  present),  his  attorneys. 

C.  E.  Scott,  for  M.  E.  Atkinson. 

Blakeslee,  Commissioner. —  This  petition  is  for  a 
certificate  of  public  convenience  and  necessity  for  the 
operation  of  a  bus  line,  to  carry  passengers  and 
freight,  from  the  city  of  Binghamton  to  the  village  of 
Windsor,  Broome  county ;  and  through  said  village  to 
a  point  where  the  town  line  of  the  town  of  Windsor, 
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Broome  county,  N.  T.,  intersects  the  State  line  of  the 
State  of  Pennsylvania. 

At  the  hearing  it  appeared  that  a  concurrent  appli- 
cation was  being  made  to  the  Pnblic  Service  Commis- 
sion of  the  State  of  Pennsylvania,  for  a  certificate 
permitting  the  operation  of  the  bus  line  from  the  New 
York  State  line  to  the  village  of  Susquehanna,  Peno- 
eylvania. 

EOTTTB 

The  proposed  route  extends  from  the  city  of  Bing- 
hamton,  N.  Y.,  to  the  village  of  Windsor.  The  dis- 
tance is'  about  sixteen  miles.  From  the  village  of 
Windsor  the  ronte  turns  south,  and  following  the  west 
bank  of  the  Susquehanna  river,  proceeds  southeast- 
erly to  the  Pennsylvania  State  line. 

This  route  naturally  divides  itself  into  two  parts, 
the  first,  being  that  portion  between  Binghamton  and 
the  village  of  Windsor,  and  the  second,  being  the  por- 
tion between  the  village  of  Windsor  and  the  State  line, 
as  a  part  of  the  route  to  Susquehanna,  Penn. 

BiNQHAMTON-SuSQUEHANNA 

As  to  the  complete  route  between  Binghamton  and 
Susquehanna,  the  bus  line  would  be  in  competition 
with  the  Erie  railroad,  which  now  operates  four  pas- 
senger trains  a  day  in  each  direction  between  Bing- 
hamton and  Susquehanna,  giving  a  shorter,  quicker 
and  cheaper  service  than  would  be  furnished  by  the 
bus  line.  The  freight  traffic  from  Binghamton  to 
Susquehanna  would  not  seem  to  require  the  operation 
of  this  route. 

BraOHAMTOW-WllTDSOB 

As  to  that  portion  of  the  route  between  Binghamton 
and  Windsor,  this  bus  line  would  be  in  competition 
with  the  Delaware  and  Hudson  railroad,  which  oper- 
ates trains  between  these  points,  by  way  of  Nineveh. 
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The  trains  are  nm  daily  in  each  direction.  It  is  true 
that  the  service  fnrniahed  is  round  abont  and  slow, 
approximately  two  and  one-balf  hours  being  required 
for  the  trip,  and  that  an  aato  bns  makes  Qie  trip  in 
one  honr.  Bnt  the  Commission  has  recognized  this, 
and  the  fact  that  public  convenience  and  necessity 
require  bnsses  to  be  operated  between  Binghamton 
and  Windsor,  in  granting  certificates  to  three  bns  lines 
to  so  operate.    These  certificates  are  held  by 

(1)  M.  E.  Atkinson,  who  operates  bnsses  between 
Binghamton  and  Windsor,  as  a  part  of  a  route  to 
Deposit,  N.  Y. 

(2)  Wilbur  Fling,  who  operates  a  bus  between 
Binghamton  and  Windsor,  making  two  trips  daily  in 
each  direction. 

(3)  Frost  &  Eibbard,  who  also  hold  a  certificate  and 
operate  busses  on  this  route  between  these  points,  but 
do  not  operate  on  any  regular  schedule. 

The  Delaware  and  Hudson  railroad  and  the  three 
existing  bus  lines  wonld  seem  to  give  all  the  service 
that  is  required,  and  public  convenience  and  necessity 
do  not  require  the  granting  of  any  further  certificates 
at  this  time. 

WlNDSOB-SuSqCTBHANNA 

The  only  existing  service  between  these  points  is 
given  by  the  Delaware  and  Hudson  railrodd.  The 
route  of  this  railroad  extends  from  the  village  of 
Windsor,  along  the  east  bank  of  the  Susquehanna 
river,  and  muning  through  the  village  of  Lanesboro, 
which  is  two  or  three  miles  from  the  village  of  Susque- 
hanna. One  train  each  way  is  operated  daily,  in  addi- 
tion to  the  extra  train  hereinbefore  referred  to,  which 
stops  at  the  State  line. 

Although  little  evidence  was  introduced  as  to  the 
dematad  for  additional  transportation  on  this  par- 
ticular portion,  it  may  well  be  that  public  convenience 
26 
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and  necessity  would  require  the  granting  of  a  certifi- 
cate allowing  such  operation  between  Windsor  and 
Susquehanna,  or  rather  between  Windflor  and  the  . 
Pennsylvania  State  tine,  if  that  were  the  extent  of  the 
route.  But  the  petitioners  desire  the  granting  of  a 
certificate  for  the  entire  route,  more  than  twenty-two 
miles  in  length,  and  on  which  existing  traffic  is  fuUy 
provided  for  with  the  exception  of  about  6  miles. 

JUEISDIOTION 

Some  question  was  raised  at  the  hearing  as  to  the 
jurisdiction  of  this  Commission  over  the  proposed 
route  extending  from  a  point  in  this  State  to  a 
terminus  in  another  State.  It  is  felt  that  this  Com- 
mission has  jurisdiction  over  the  matter.  The  Pubtio 
Service  Commission  of  the  State  of  Pennsylvania,  in 
a  recent  case,  Chambersburg  Q.  S  W.  8t.  R.  Co.  v. 
Hardmdn,  P.  U.  R.  1921  C,  628,  concur  in  Uiis  view. 

"  Jitney  or  auto  bus  transportation,  largely  in  the 
hands  of  individuals  and  ezteoding  over  compara- 
tively short  routes  crossing  the  state  tine,  are  more 
properly  left  to  the  regulatory  control  of  the  state 
than  to  the  control  of  Federal  government."  P.  U.  B. 
1921  C,  628,  supra.  See,  also,  Minnesota  Rate  Cases, 
230  U.  S.  352,  411 ;  Fuller  Interstate  Comm.,  84;  Penn- 
sylvania Oas  Company  v.  Public  Service  Commission, 
252  U.  S.  23;  Missouri  P.  R.  Co.  v.  Larrabee  Flour 
Mills  Company,  211  id.  612 ;  United  States  v.  DeWitt,  9 
"Wall.  41;  Cleveland,  C.  C.  A  St.  L.  R.  Co.  v.  Illinois, 
177  U.  S.  514;  Hewtington  v.  Georgia,  163  id.  299. 

Public  convenience  and  necessity  do  not  require  the 
operation  of  this  route.  It  follows  that  an  order 
should  be  entered  denying  the  petition. 

Pooley,  Tan  Voorhis  and  Semple,  Commissioners, 
concur;  Prendergast,  Chairman,  not  present. 


tv  Google 


Complaint  against  Binohauton  Qab  Wobes    387 
Public  Service  ConuniBsioa  [VoL  271 


Id  the  Matter  of  the  Complaint  nnder  Sections  71  and 
72,  Pablic  Service  Commission  Law,  of  Thomas  A. 
Wilson,  as  Mayor  of  the  City  of  Binghamton, 
against  Binqhamton  Gab  Wobes,  as  to  Prices 
Charged  the  Public  for  G-as  (Manufactured)  and  as 
to  the  Heat  Units,  Parity  and  Pressure  of  the  Gaa 
Furnished  in  Said  City 

Case  No.  7631 

(Pttblie  6ervi<M  Commission,  March  30,  1922) 

Ou  compuies  —  xxtaa  —  reduction  ordered. 

Where  a  gM  compaDj  has  entered  into  an  oil  contract  which 
vill  reanit  in  a  saving  of  more  than  five  cents  per  one  thousand 
cubic  feet  in  the  prodnetion  of  gaa,  the  eaaa-ameis  should  have 
the  benefit  of  such  saving  and  the  rate  decreased  in  order  to 
provide  a  return  equivalent  to  that  under  the  prior  rat& 

Leon  C.  Bhodes,  corporation  connsel  of  the  city  of 
Binghamton,  for  the  complainant. 

Hinman,  Howard  &  Kattell  (Harvey  D.  Hinmau  and 
Archibald  Howard  present),  for  the  respondent. 

Charles  E.  Bennett,  vice  president  and  general 
manager  of  Binghamton  Gas  Works. 

Blaeeslee,  Commissioner. —  Thomas  A.  Wilson,  as 
mayor  of  Binghamton,  N.  T.,  on  November  3,  1921, 
filed  with  this  Commission  a  complaint  alleging: 
'*  Upon  information  and  belief  that  owing  to  the 
general  decline  in  prices  of  commodities,  labor  and 
material  used  and  employed  by  the  Binghamton  Gas 
Works  in  the  production,  manufacture  and  sale  of  gas, 
the  rates  charged  for  gas  by  the  said  Binghamton  Gas 
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Works  are  excessive,  unjust,  unreasonable,  and  higher 
than  the  average  prevailing  prices  charged  for  gas  in 
cities  of  similar  size  and  condition  within  the  State  of 
New  York,"  and  asked  this  Commission,  after  hear- 
ing, to  fix  reasonable  mazimnm  prices  to  be  charged. 
The  rates  complained  against  were  fixed  by  an  order 
of  the  former  Commission  dated  the  19th  day  of  April, 
1921,  and  are  as  follows ; 

"  Sbevicb  Clabsifioation  No.  1 

"Available  to  any  consumer  for  light  or  fuel.  Mini- 
mum charge  55  cents  per  consumer  per  month.  Block 
rate:  First  10,000  cubic  feet  of  gas  consumed  per 
month  $1.35  per  1,000  cubic  feet ;  for  excess  over  10,000 
cubic  feet  of  gas  consumed  per  month  $1.25  per  1,000 
cubic  feet. 

"  This  service  classification  is  subject  to  a  discount 
for  prompt  payment  of  10  cents  per  1,000  cubic  feet; 
making  a  maximum  net  rate  of  $1.25  per  1,000  cubic 
feet." 

These  rates  were  by  order  to  remun  in  effect  until 
October  1,  1921.  They  constituted  a  reduction  of 
twenty  cents  per  1,000  cubic  feet  from  the  former 
existing  rate,  the  redaction  being  based  largely  on  an 
expected  decrease  in  the  cost  of  coal  and  oil.  The 
record  in  the  present  case  shows  that  the  expected 
reductions  were  realized. 

Hearings  were  held  at  Albany  on  January  12  and 
March  21,  1922.  The  chief  difficulty  in  this  present 
case,  as  in  the  preceding  one,  ties  in  the  determination 
of  a  fair  value  of  the  company's  property  in  service 
and  nsed  and  useful  in  serving  the  public.  The  com- 
pany's books  as  of  December  31,  1921,  show  a  fixed 
capital  of  $1,641,420.27,  of  which  $1,271,503.91  is  not 
allocated  in  accordance  with  the  uniform  system  of 
accounts  .as  prescribed  by  this  Commission.    Reserves 
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for  amortization,  renewals  and  replacements  are  also 
reported  as  of  the  same  date  as  $202,299.97.  By  refer- 
ence to  the  previous  case,  wherein  it  was  assumed  that 
the  rates  of  1915  and  1919  (fixed  as  the  resnlt  of  nego- 
tiations between  the  mnnicipal  authorities  and  the 
company)  were  reasonable,  it  appears  that  the  income 
received  representB  an  8  per  cent  retnm  yearly  on  the 
following  snms : 

1915 $1,273,000  1918 $1,048,000 

1916 1,207,000  1919 1,283,000 

1917 1,278,000  1920 1,362,000 


Fixed  capital  additions  for  the  entire  year  of  1921 
amounted  to  $36,252.41. 

Beference  to  the  annual  reports  of  this  company  for 
the  years  1919  and  1920  and  to  the  statement  of  the 
company  for  the  eight  months  ending  January  1, 1922, 
show  that  for  the  year  1919  the  operating  expenses, 
includiug  taxes  and  uncollectible  bills,  amounted  to 
approximately  eighty-nine  cents  per  1,000  cubic  feet 
of  sales,  and  that  an  average  revenue  of  approximately 
one  dollar  and  sixteen  cents  per  1,000  cubic  feet  was 
received,  resulting  in  the  figure  of  twenty-seven  cents 
per  1,000  cubic  feet  available  for  return  and  contin- 
gencies. 

For  the  eight  months  ending  January  1,  1922,  the 
corresponding  figures  are  ninety-seven  cents  for  oper- 
ating expenses  and  one  dollar  and  twenty-five  cents  as 
average  revenue  per  1,000  cubic  feet  of  sales,  leaving 
twenty-eight  cents  available  for  return  and  contin- 
gencies. This  would  indicate  (based  on  the  assump- 
tion that  the  1919  rates  were  reasonable),  that  the 
present  rates  are  not  excessive. 

But  the  evidence  of  the  company  shows,  and  the  fact 
is,  that  an  oil  contract  has  been  entered  into  fixing  a 
price  of  approximately  six  cents  per  gallon  for  gas    ' 
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oil,  as  compared  to  the  price  under  the  former  con- 
tract for  the  eight  months'  period  ending  January  1, 
1922,  of  seven  and  one-half  cents  per  gallon.  This 
reduction  in  the  price  of  oil,  based  on  the  consumption 
of  three  and  three-fourths  gallons  of  oil  per  1,000 
cubic  feet  of  sales,  should  result  in  a  reduction  in  oper- 
ating expenses  of  approximately  five  and  sixty-two 
one  hundreths  cents  per  1,000  cubic  feet. 

This  indicates  a  necessary  average  revenue  from  the 
sales  of  gas  in  Binghamton,  in  order  to  provide  & 
return'  equivalent  to  that  received  under  the  rates  in 
effect  during  the  year  1919,  after  making  adjusted 
operating  revenue  deductions,  and  taking  into  con- 
sideration the  revenues  received  from  merchandise 
and  jobbing,  of  approximately  one  dollar  seventeen 
and  nine-tenths  cents  per  1,000  cubic  feet. 

A  reduction  of  five  cents  per  1,000  cubic  feet,  which 
should  be  made  at  this  time,  will  furnish  gas  at  a  net 
rate  of  one  dollar  and  twenty  cents,  thus  giving  con- 
sumers in  the  city  of  Binghamton  a  rate  for  gas  lower 
than  that  of  any  oth.er  community  of  its  size  in  the 
State  of  New  York,  and  lower  than  that  of  any  com- 
munity in  the  up-state  district,  with  the  exception  of 
Syracuse  and  Rochester. 

The  questions  of  heating  value,  purity  and  pressare, 
although  mentioned  in  the  complaint,  were  not  re- 
ferred to  at  the  hearings.  No  evidence  as  to  these 
matters  was  presented  and  it  is  therefore  assumed 
that  the  gas  furnished  by  the  company  is  satisfactory 
'as  to  its  heat  units,  purity  and  pressure. 

The  company  is,  at  the  present  time,  engaged  in  the 
preparation  of  an  inventory  and  appraisal  which, 
when  completed,  will  allocate  all  of  its  property  in 
accordance  with  the  uniform  system  of  accountB. 
When  this  is  completed,  a  far  better  basis  for  deter- 
mining rates  will  be  furnished  than  the  methods  of 
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necessity  used  in  the  fonner  and  the  present  proceed- 
ings. The  inventory  and  appraisal  shonld  he  com- 
pleted within  the  next  six  months. 

It  follows  that  the  Binghamton  Oas  Works  should 
file  an  amendment  to  its  service  classification  No.  1, 
redncing  its  block  rate  to  one  dollar  and  thirty  cents 
per  1,000  cahic  feet  of  gas  consumed,  with  a  rate  for 
the  excess  over  10,000  cubic  feet  of  gas  consumed  of 
one  dollar  and  twenty  cents  per  1,000  cubic  feet. 
These  rates  should  be  subject  to  the  same  discounts 
for  prompt  payment  as  are  now  in  efifect,  making  the 
net  rates  for  gas  consumed,  as  follows : 

First  10,000  cubic  feet  of  gas  consumed  per  month, 
one  dollar  and  twenty  cents. 

Excess  over  10,000  cubic  feet  of  gas  consumed  per 
month,  one  dollar  and  ten  cents. 

An  order  should  be  entered  accordingly. 

Pootey,  Van  Voorhis  and  Semple,  Commissioners, 
concur;  Frendergast,  Chairman,  not  present. 


In  the  Matter  of  the  Appeal  from  the  Order  Dissolv- 
ing DiSTBlCT  No.  18  OP  THE  TowN  OP  Masuus. 
Okondaoa  County 

Case  No.  735 

(Education  Department,  Uarch  27,  1922) 

BdhotH    dlrtricta  —  order    consolliUtinf     district!    nutalned — 
appsal  dtmliwd. 

William  M.  Peckham,  for  appellants. 

Clarence  W.  Austin,  for  respondent  Board  of  Edu- 
cation.   ' "~ 
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Qravbs,  CommiBsioner. — On  June  28, 1921,  an  order 
was  made  by  the  district  superintendent  of  the  third 
snpervisory  district  of  Onondaga  county  dissolving 
district  Mo.  18  of  the  town  of  Manlins  and  annexing  a 
portion  of  its  territory  to  union  free  school  diatriot 
No.  11  of  the  town  of  Manlins,  known  as  the  Fayette- 
ville  district,  and  the  remainder  to  district  No.  3  of 
said  town,  known  as  the  Eagle  village  district.  The 
order  was  made  with  the  consent  of  the  trustees  of 
each  of  snch  districts  and  flnbseqnent  to  a  district 
meeting  held  in  district  No.  18  to  consider  the  ques- 
tion of  dissolution,  at  whldi  meeting  a  substantial 
majority  of  those  attending  and  voting  had  expressed 
themselves  as  favoring  such  action. 

The  assessed  valuation  of  former  district  No.  18  is 
approximately  $30,000.  There  are  fifteen  children  of 
school  age  in  the  district,  some  of  whom  attended 
school  in  district  No.  11  prior  to  the  dissolution  of 
district  No.  18. 

The  principal  objections  that  have  been  raised  to 
the  order  of  dissolution  and  annexation  relate  to  the 
distance  which  the  pupils  will  be  required  to  travel 
and  to  the  alleged  increase  In  taxes.  The  greatest 
distance  that  any  of  the  children  must  travel  in 
attending  the  Fayetteville  school  from  district  No.  18 
is  two  and  three-tenths  miles.  The  parents  of  those 
who  have  the  furthest  to  go  have  not  appealed.  Eight 
children  altogether  are  now  attending  the  Fayette- 
ville school  from  this  district.  Five  of  such  number 
attended  the  same  school  before  the  annexation. 
There  is  no  evidence  presented  showing  that  the  order 
will  result  in  an  increase  of  taxes  or  that  such 
increase  if  any  will  be  burdensome. 

There  can  be  no  question  that  the  children  attend- 
ing the  Fayetteville  school  will  receive  educational 
advantages  far ,  superior  to  those  they  might  receive 
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in  district  No.  18.  The  school  at  Fayetteville  ia  a 
graded  school  with  academic  department.  The  advan- 
tages  of  such  school  over  a  one  room  ungraded  school 
are  obvioas  and  far  outweigh  any  disadvantages  that 
have  been  soggested  in  this  appeaL 

Upon  all  the  facts  I  am  satisfied  that  the  order  of 
the  superintendent  was  made  in  the  exercise  of  a  wise 
discretion  under  the  authority  of  section  128  of  the 
Education  Law  and  for  the  best  interest  of  public 
edacation. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  Belative  to  ait  Altera- 
tion OF  DisTBicT  Boundaries  Between  Districts  Nos. 
1  and  11  of  the  Town  of  Washington,  Dutchess 
County 

Case  No.  736 

{Education  Department,  Maroh  27,  1922) 

ScluKd  diibtcts  — alterfttlon  of  boiouUuriH— ftppeal  dismisted. 

Elijah  T.  Bnssell,  for  respondents. 

Gbavbs,  Commiasioner. —  In  October,  1921,  a  pre- 
liminary order  was  made  by  the  district  superintend- 
ent of  the  second  supervisory  district  of  Dutchess 
county  transferring  the  appellant's  farm  from  dis- 
trict No.  11  of  the  town  of  "Washington  to  district  No. 
1  of  said  town.  The  order  was  made  under  the  pro- 
visions of  section  124  of  the  Education  Law,  upon  the 
consent  of  the  trustee  of  district  No.  1  but  without 
the  consent  of  the  trustee  of  district  No.  11.  On  Octo- 
ber twentieth  a  hearing  was  held  under  the  provisions 
of  section  125  of  the  Education  Law,  before  the  said 
district  superintendent  and  the  supervisor  and  town 
clerk  of  the  town  of  Washington,  acting  as  a  board. 
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Following  SQch  hearing  the  district  superintendent 
voted  to  affirm  the  preliminary  order  while  the  super- 
visor and  town  clerk  voted  to  vacate  it.  Thia  appeal 
is  from  the  order  vacating  the  preliminary  order. 

The  appellant  has  two  children  both  under  three 
years  of  age.  At  times  he  has  a  boy  working  for  him 
who  attends  school  in  district  No.  11.  The  evidence 
shows  that  he  lives  a  little  over  a  mile  from  the  achool- 
houae  in  his  own  district  and  about  seven-tenths  of  a 
mile  from  the  schoolhouse  in  district  No.  1.  Both 
roads  are  drifted  in  winter  and  at  times  difficnlt  to 
travel  There  is  no  evidence  of  any  special  hardship 
in  attending  the  school  of  district  No.  11  when  there 
is  any  child  to  attend  school  from  the  appellant's 
tome.  It  appears  that  the  appellant  has  lived  in  the 
district  abont  three  years  and  is  now  seeking  to  sell 
his  property  and  move  elsewhere.  The  evidence  sub- 
mitted fails  to  show  any  compelling  reason  for  a 
change  of  boundary.  In  the  absence  of  such  evidence 
the  finding  of  a  majority  of  the  board  vacating  the 
order  of  the  superintendent  will  not  be  disturbed. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Charles  J.  Metsb 
from  the  Refusal  of  the  Trustee  of  Common  School 
District  No.  9  of  the  Town  of  Hamburg,  Erie 
County,  to  Pay  Certain  Tuition  and  Transportation 
Charges 

Case  No.  737 

(Education  Depftrtment,  Maich  28,  1922) 

School  districts  —  tuition  —  transportatioii  of  pnpQs. 

Where  the  voters  of  &  school  district  adopted  a  resolntion 
villi  DO  provisional  ^aaliflcatioa  to  pay  the  tuition  of  ei^th 
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^nide  pnpilfl  in  a  neigliboriiig  district,  the  distriot  moBt  assume 
and  pa;  the  tuition  cha^& 

Transportation  of  pupils  must  be  ofForded  at  the  expense 
of  the  district  where  the  distanoe  to  be  travelled  is  two  miles 
or  more. 

Ghaves,  Commissioner. —  The  appellant,  Charles  J. 
Meyer,  is  a  resident  and  voter  of  oonunon  school  dis- 
trict No.  9  of  the  town  of  Hamburg,  Erie  connty.  Two 
of  his  children  are  eighth  grade  pnpils  who  have 
attended  the  Hamburg  school  (district  No.  1}  since 
September,  1921.  The  school  authorities  of  this  dis- 
trict have  presented  to  the  appellant  the  toition  bill 
for  his  children's  instmction  and  he  in  tnm  has  pre- 
sented it  to  Fred  Voss,'  the  respondent  herein,  as 
trustee  of  the  district.  It  is  in  part  from  the  refusal 
of  the  respondent  to  pa;  the  toition  bill  that  the  peti- 
tioner brings  this  appeal. 

The  appellant  alleges  that  for  a  number  of  years  a 
crowded  condition  has  existed  in  the  school  main- 
tained in  the  home  district.  The  situation  was  con- 
sidered at  the  annual  school  meeting  in  May,  1921, 
and  a  special  meeting  was  held  on  May  17,  1921,  to 
take  action  to  relieve  the  overcrowding  of  the  adiooL 
After  considerable  discussion  this  meeting  passed  a 
resolution  that  the  "  District  send  8th  Grade  pupils 
to  Hamburg  District  No.  1  and  Districts  pay  the 
tuition." 

The  respondent,  in  bis  answer,  has  admitted  the 
passage  of  this  resolution  but  contends  that  it  was 
conpled  with  the  provision  that  tuition  should  be  paid 
only  in  case  the  congested  condition  should  continue 
when  the  school  opened  in  the  fall.  He  asserts  that  it 
was  not  the  intention  of  the  voters  to  pay  the  tuition 
of  the  eighth  grade  pupils  in  the  Hamburg  school 
except  to  relieve  the  overcrowding.  In  reply  to  this 
it  is  sufficient  to  examine  the  certified  copy  of  the 
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minutes  of  the  meeting  from  which  it  appears  that 
the  resolution  as  adopted  was  not  conditioned  upon 
the  continuance  of  the  overcrowding  of  the  school- 
room. 

After  a  consideration  of  all  the  facts  presented  in 
this  case  the  conclusion  can  not  be  avoided  that  the 
appellant  is  entitled  to  have  the  district  assume  and 
pay  the  tuition  charge.  For  several  years  nearly  forty 
pupils  have  been  in  attendance  at  the  school  main* 
tained  by  district  No.  9.  The  census  taken  in  August, 
1921,  showed  64  children  of  school  age  resi^ng  in  the 
district.  The  respondent  admits  that  on  the  opening 
of  school  in  September,  1921,  at  least  thirty-five  of 
these  pupils  enrolled  for  instruction.  Bat  one  teacher 
is  employed  in  the  district.  It  appears  that  she  con- 
ducts twenty-four  or  more  classes  eadi  day.  It  ia 
obvious  that  the  interests  of  the  school  are  best  served 
by  relieving  the  congestion  that  exists  so  that  with 
fewer  pupils  and  with  one  less  grade  to  instruct  more 
time  and  attention  can  be  devoted  by  the  teadier  to 
individual  and  class  instraction.  It  was  doubtless 
with  this  in  mind  that  the  voters  of  the  district 
resolved,  with  no  provisional  qualification,  to  pay  the 
tuition  of  the  eighth  grade  pupils  so  that  they  might 
attend  the  school  in  Hamburg. 

The  second  portion  of  the  petitioner's  appeal 
relates  to  the  refusal  of  the  district  to  provide  trans- 
portation for  his  children.  It  appears  from  the  facts 
presented  herein  that  the  appellant  resides  nearly 
three  miles  from  the  school  in  district  No.  1  Hamburg, 
where  his  children  are  now  instructed.  At  the  special 
school  meeting  referred  to  above  the  appellant 
requested  that  the  meeting  authorize  transportation 
for  his  children.  The  minutes  of  the  meeting  show 
that  the  proposition  for  providing  transportation  was 
voted  down  and  that  the  appellant  announced  his 
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intention  of  taking  an  appeal  from  the  refusal  of  the 
district  to  provide  such  transportation. 

The  voters  of  district  No.  9  having  duly  resolved 
that  the  eighth  grade  pupils  be  sent  to  the  Hambnrg 
district  for  instruction  it  was  incnmbent  upon  th& 
trustee  to  make  a  contract  with  the  board  of  education 
of  such  district  for  such  purpose.  While  the  trustee 
could  not  lawfully  pay  the  expense  of  conveying  the 
children  to  and  from  school  without  vote  of  the  dis- 
trict  the  appellant  was  at  liberty  to  appeal  from  the 
action  of  the  district  meeting  in  refusing  to  provide 
the  means  of  transportation  under  the  familiar  rule 
that  has  been  in  force  by  this  Department  for  many 
years  to  the  effect  that  where  a  district  contracts  for 
the  instmction  of  its  pupils  transportation  must  be 
provided  where  the  distance  to  be  travelled  to  and 
from  the  school  is  too  great  for  the  pupils  to  walk. 
It  has  been  announced  in  a  number  of  cases  that  con- 
tracts would  not  be  disapproved  where  it  appeared 
that  the  distance  from  the  residence  of  the  pupils  to 
the  schoolhouse  where  instmction  was  given  was  two 
miles  or  more.  This  role  must  be  applied  in  the 
present  case.  The  action  taken  by  the  district  meet- 
ing in  refusing  to  provide  transportation  for  the 
appellant's  children  who  are  attending  school  in  the 
Hamburg  district  must  be  set  aside  and  the  trustee  of 
the  district  directed  to  contract  for  the  transporta- 
tion of  the  eighth  grade  pupils  who  are  attending 
sc^iool  in  the  Hamburg  district  immediately  upon  the 
receipt  of  this  decision  and  order. 

The  appeal  is  sustained. 

It  is  ordered  that  the  trustee  of  District  No.  9  of 
the  town  of  Hamburg,  Erie  county,  pay  the  tuition, 
charge  for  the  instmction  of  the  appellant's  children^ 
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and  other  eighth  grade  papils  who  are  attending  school 
in  union  free  school  district  No.  1  of  the  town  of  Ham- 
burg during  the  present  school  year,  and  also  that  the 
said  trustee  be  and  he  is  hereby  directed  to  imme- 
diately contract  for  the  transportation  of  such  chil- 
dren and  pay  the  cost  of  transportation  during  the 
balance  of  said  school  year. 


In  the  Matter  of  the  Appeal  of  Anna  H.  Whbeleb 
from  the  Refusal  of  the  District  Superintendent  of 
the  Third  Supervisory  District  of  Schoharie 
County  to  Endorse  her  Certificate 

Case  No.  738 

(Edncation  Department,  Uarch  30,  1922) 

School  teadisn  —  certiflcatsB  —  endonament  by  district  saperln- 
tandsnt  —  app&al  dlamlBsad. 

It  ie  the  duty  of  a  diatriot  anpermtendent  to  investigate 
the  eapaoity  and  abilitjr  of  the  teachers  who  are  emplored  or 
who  seek  employment  within  his  district.  If  in  his  judgment 
a  teacher  is  not  suitable  for  unployment  in  a  particnlar  school, 
he  may  properly  refuse  to  endorse  and  make  valid  Ihe  teaober'i 
oertifloatfl. 

Elmer  C.  Smith  for  respondent. 

Gbatbs,  Commissioner. —  The  appellant  is  the 
holder  of  a  first  grade  teacher's  certificate,  issued  in 
1903  and  renewed  in  1913  for  a  period  of  ten  years. 
She  has  taught  in  all  thirty-five  terms  of  sehooL  In 
September,  1921,  she  contracted  with  the  trustee  of 
district  No.  15  of  the  town  of  Summit,  Schoharie 
county,  to  teat^  the  school  of  said  district.  She  began 
teaching  the  school  on  or  about  September  nineteenth. 

Under  the  form  of  certificate  which  the  appellant 
held  it  was  necessary  to  secure  the  endorsement  of 
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the  district  superintendent  before  she  could  lawfully 
teach  in  such  district.  Apparently,  no  effort  was  made 
to  procure  such  endorsement.  The  appellant  explains 
that  her  original  certificate  had  been  destroyed  and 
that  she  was  seeking  to  obtain  a  duplicate  from  the 
State  Department  which  had  been  promised  her.  On 
October  fifteenth  the  district  superintendent  advised 
the  trustee  that  he  wonld  not  endorse  the  appellant's 
certificate  and  directed  him  to  secure  a  duly  certified 
teacher  at  once. 

This  appeal  is  from  the  action  of  the  superintendent 
in  refusing  sudi  endorsement.  The  superintendent 
bases  his  refusal  upon  the  alleged  unsatiafactory 
character  of  the  appellant's  work  as  teacher  and  care- 
lessness and  inattention  to  personal  appearance  In 
school.  The  appellant  produces  a  number  of  recom- 
mendations of  trustees  and  patrons  of  schools  in 
which  she  has  taught  to  establish  her  integrity  and 
ability. 

The  rule  of  this  Department  which  makes  necessary 
the  endorsement  of  the  district  superintendent  in 
order  to  render  certain  forms  of  teachers'  certificates 
valid  within  the  territory  of  the  district  superin- 
tendent in  which  employment  is  sought  was  intended 
to  confer  upon  him  discretionary  control'  in  the  first 
instance  over  the  certification  of  teachers  of  certain 
grades  who  seek  employment  within  the  supervisory 
district.  The  district  superintendent  is  responsible  to 
a  certain  extent  for  the  character  and  competency  of 
the  teachers  employed  within  his  district.  It  is  his 
duty  to  investigate  the  capacity  and  ability  of  the 
teachers  who  are  employed  or  who  seek  employment 
within  his  district.  If,  in  his  judgment,  a  teacher  is 
not  suitable  for  employment  in  a  particular  school  he 
may  properly  refuse  to-  endorse  and  make  valid  the 
teacher's  certificate. 
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It  mast  be  presumed  that  a  district  superintendent 
in  refusing  his  endorsement  has  acted  with  sufficient 
reason  and  with  a  view  to  protecting  the  interests  of 
the  schools.  Such  presumption  can  only  be  overcome 
by  affirmative  evidence  that  the  superintendent  has 
acted  unreasonably  and  capriciously  or  from  some 
improper  motive  in  refusing  his  endorsement.  His 
determination  will  not  be  overruled  in  the  absence  of 
clear  and  convincing  evidence  that  he  has  improperly 
exercised  his  discretionary  powers.  In  the  present 
case  I  do  not  find  in  the  evidence  submitted  any 
sufficient  cause  for  reversing  the  action  of  the  district 
superintendent. 

The  appeal  is  dismissed. 


In  the  Matter  of  the  Application  of  the  Latta  Road 
Watbb  District  of  the  Town  of  Greece,  Monroe 
County,  New  York,  for  Approval  of  its  Acquisition 
of  a  Source  of  Water  Supply  and  of  its  Financial 
and  Engineering  Flans  for  the  Construction  of  a 
"Water  Supply  System 

Water  Supply  Application  No.  277 

(Water  Control  Commisuon,  April  S,  1922) 

iMwlication  tppnmd  u  modUod. 

Bt  the  Commission. — William  F.  Schmitt,  chair- 
man of  the  board  of  water  commissioners  of  the  Latta 
Boad  water  district,  acting  on  behalf  and  in  the  name 
of  that  district,  on  February  14,  1922,  made  applica- 
tion to  the  Water  Power  Commission  for  approval 
of  the  project  of  said  district  for  obtaining  a  supply 
of  water  and  installing  a  water  snpply  system  therein. 
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This  application  was  filed  in  the  office  of  the  Water 
Power  Commission  February  27,  1922. 

After  due  notice  published  in  the  Rochester  Demo- 
crat and  Chronicle  and  the  Rochester  Times  Union, 
the  hearing  on  thia  application  was  held  in  the  Hon- 
roe  county  court  house  in  the  city  of  Rochester,  on 
March  31,  1922,  at  10:00  o'clock  in  the  forenoon.  At 
this  bearing  the  Commission  considered  the  petition, 
maps  and  plans  submitted,  examined  witnesses  and 
heard  arguments  for  the  project.  The  petitioner 
appeared  by  "William  F.  Schmitt,  Richard  W.  Bemiah 
and  Hugh  T.  Hnghes,  water  commissioners  thereof, 
and  was  represented  by  George  T.  Webster,  attorney 
for  the  district.  No  objections  were  filed  and  no  one 
appeared  in  opposition. 

It  is  proposed  to  obtain  a  supply  of  watw  for  this 
district  from  the  Rochester  and  Lake  Ontario  Water 
Company,  water  to  be  purchased  by  meter  and  the 
connection  to  be  made  to  the  twenty-inch  main  of  said 
company  at  the  corner  of  Greenleaf  and  Latta  roada. 
In  the  highways  of  the  district  30,922  feet  of  six-inch 
cast-iron  pipe  are  to  be  laid,  to  which  are  to  be  con- 
nected about  thirty-five  fire  hydrants.  The  total  esti- 
mated cost  of  this  project  is  $62,000. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
apptication,  it  appears  as  follows : 

Latta  Road  water  district  is  a  portion  of  the  town 
of  Greece,  Monroe  county.  It  extends  for  a  distance 
about  five  and  one-half  miles  in  an  east  imd  west  direc- 
tion along  Latta  road  from  near  the  westerly  boundary 
of  that  portion  of  the  city  of  Rochester  known  as 
Charlotte  to  include  the  hamlet  of  North  Greece.  In 
general  this  district  is  a  strip  1,000  feet  in  width  with 
Latta  road  as  its  long  axis.    A  taxpayers'  petition, 
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asking  for  the  formation  of  this  district,  was  filed  with 
the  town  clerk  of  the  town  of  Greece,  November  15, 
1921.  The  district  was  formed  by  the  town  board  of 
said  town  at  a  meeting  held  November  28,  1921,  at 
which  time  the  above  mentioned  water  commissioners 
were  dnly  appointed.  They  have  since  qualified  for 
office  and  entered  into  the  dnties  thereof.  The  mak- 
ing of  this  petition  to  the  Water  Power  Commission 
was  authorized  by  resolution  of  said  board  of  water 
oonmiissioners,  adopted  at  a  meeting  held  January  19, 
1922. 

Latta  road  traverses  a  productive  fanning  re^on, 
devoted  to  the  growing  of  fmit  and  the  raising  of 
cattle.  The  farm  hoases  are  built  on  the  road  and 
the  farms  extend  back  from  it  for  a  considerable  dis- 
tance. The  district,  moreover,  ia  advantageously 
located  for  development  as  a  auborb  of  Rochester.  In 
the  hamlet  of  North  G-reece  there  is  a  hotel  of  some 
size  and  several  stores.  According  to  the  petition  the 
population  of  North  Greece  is  abont  250  and  there  are 
some  300  persons  resident  in  the  remainder  of  the 
district.  The  total  assessed  valnation  of  taxable  real 
property  in  the  district  is  said  to  be  about  $260,000. 
The  district  as  sncb  has  no  bonded  indebtedness. 

At  present  there  ia  no  public  water  supply  system 
in  this  district.  The  inhabitants  thereof  obtain  water 
for  domestic  uses  and  for  the  watering  of  their  stock 
from  wells,  cisterns  and  small  streams.  The  amount 
of  water  thus  available  is  limited  and  of  questionable 
quality.  During  extreme  dry  weather  the  yield  of 
many  of  these  sources  of  supply  is  low  and  during 
the  exceptional  severe  drought  of  last  summer  many 
of  them  failed,  producing  a  serious  shortage  of  water 
in  the  district.  Many  of  the  farmers  had  to  haul  water 
in  tank  wagons  for  many  miles  in  order  to  water  their 
stock.    Furthermore,  this  district  is  entirely  withont 
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any  means  of  fire  fighting.  Several  large  fires  have 
recently  occurred  therein  and  the  inhabitanta  thereof 
keenly  desire  to  carry  ont  this  project  in  order  to 
obtain  water  both  for  domestic  and  farm  parposes 
and  for  fire  protection.  It  is  evident  that  a  need  for 
vater  for  such  purposes  exists. 

In  1914  a  water  supply  system  was  installed  in  the 
Bidge  road  water  district,  a  district  of  similar  shape 
to  the  Latta  road  water  district,  lying  along  the  Bidge 
road  in  the  town  of  Greece,  some  three  miles  sonth  of 
and  generally  parallel  to  Latta  road.  As  a  result  of 
the  installation  of  this  system  Bidge  road  water 
district  has  been  considerably  developed  as  a  snbQrb 
of  Bodiester  and  it  is  stated  that  taxable  values 
therein  have  more  than  doubled  since  the  installation 
of  the  waterworks  system.  The  inhabitants  of  Latta 
road  district  believe  this  to  be  an  excellent  precedent 
as  to  what  will  occur  in  their  district  if  this  project 
goes  through. 

Water  for  the  district  is  to  be  purchased  from  the 
Bochester  and  Lake  Ontario  Water  Company.  This 
corporation  obtains  its  water  from  Lake  Ontario  and 
supplies  it  to  numerous  municipalities  and  individuals 
around  the  city  of  Bochester  and  to  certain  portions 
of  that  city  itself.  The  superintendent  of  the  com- 
pany testified  tiiat  the  present  demands  of  the  cas- 
tomere  of  this  company  amounted  to  about  5,500,000 
gallons  i>eT  day,  whereas  the  capacity  of  the  works 
was  7,500,000  gallons  per  day,  so  that  the  company 
is  well  able  to  snpply  the  small  additional  amount  of 
water  which  will  be  required  by  the  inhabitants  of  this 
district. 

Before  Lake  Ontario  water  is  pumped  into  the  dis- 
tribution mains  of  this  company,  it  is  purified  by  filtra- 
tion and  chlorination.  Numerous  analyses,  extending 
over  a  period  of  many  years,  indicate  that  the  water 


..Google 


404  State  Dbfabthent  Beforts 

[Vol.  27]  Water  Control  Commission 

supplied  by  this  company  Is  at  all  times  of  suitable 
quality. 

The  distribation  piping  system  proposed  to  be  laid 
in  said  district  will  be  supplied  with  water  ander  a 
pressure  of  175  potmds  per  square  inch  at  the  meter. 
The  size  of  pipe  is  such  that  under  this  pressure  the 
inhabitants  of  the  district  will  be  amply  supplied  with 
water  for  all  domestic  purposes.  Those  buildings  in 
the  district  which  are  situated  in  the  easterly  half 
thereof  will  have  good  fire  protection.  In  the  westerly 
half  and  in  North  Greece  the  fire  protection  will  not 
be  so  good,  on  account  of  the  excessive  friction  losses 
in  the  long  line  of  six-Inch  pipe.  It  will,  however,  be 
reasonably  good  for  a  community  of  this  size,  it  being 
possible  to  deliver  300  gallons  per  minute  under  a 
residual  pressure  of  forty  pounds  per  square  inch.  If 
additional  construction  in  the  district  makes  such  a 
course  necessary,  the  fire  protection  therein  can  be 
improved  by  erecting  a  standpipe  in  North  Greece, 
by  cross  connecting  the  dead  ends  of  the  pipes  in  the 
Latta  road  and  Bidge  road  water  districts,  or  both. 

These  i^orks,  .if  properly  constructed  in  accordance 
with  the  plans  and  specifications  submitted,  of  suitable 
materials  and  careful  workmanship,  will  be  safe  and 
adequate. 

B.  E.  Caskin  &  Co.,  of  Boehester,  engineers  for  the 
petitioner,  have  estimated  that  these  works  can  be 
completely  constructed  at  a  cost  not  exceeding  $62,000. 
This  estimate  was  based  on  a  price  of  $46  per  ton 
for  cast-iron  pipe  and  on  that  basis  appears  to  be 
reasonable.  At  the  present  time  cast-iron  pipe  can 
be  obtained  at  a  materially  lower  price,  so  that  it 
seems  that  suflScient  funds  have  been  appropriated  for 
carrying  out  this  project. 

It  is  not  proposed  to  take  or  acquire  any  land  in 
connection  with  this  project. 
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Alternative  Bonrces  of  snpply  doabtless  exist,  bat 
this  district  ia  too  small  to  be  able  to  afford  the 
installation  of  a  separate  water  snpply  system  in  view 
of  the  fact  that  it  can  purchase  water  from  the  Roches- 
ter and  Lake  Ontario  Water  Company. 

The  carrying  out  of  this  project  will  have  no  adverse 
effect  on  the  water  snpply  requirements  of  any  other 
municipality  or  civil  division  of  the  State. 

The  legal  damages  whic^  may  be  caused  by  the 
execution  of  the  plans  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be 
equitably  determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  village  and  the  inhabitants  of  other  municipal 
corporations  and  civil  divisions  of  the  State  and  the 
inhabitants  thereof,  it  is  hereby  determined  to  be 
necessary  to  modify  this  application  as  submitted  and 
it  ia  hereby  modified  to  provide  that  all  construction 
work  in  connection  with  this  project  must  be  completed 
within  two  years  of  the  date  of  this  decision. 

In  consideration  of  the  above  and  subject  to  the 
modification  heretofore  stated,  the  Commission,  there- 
fore, finds  and  determines ; 

First.  That  the  plans  proposed  are  justified  by  pub- 
lic necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  filtration  of  such  addi- 
tional supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the  State 
affected  thereby  and  to  the  inhabitants  thereof,  par- 
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ticular  consideration  being  given  to  their  present  and 
fntnre  necessities  for  sonrces  of  water  snpply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Control  Commission  does 
hereby  approve  the  sud  application  of  the  Latta  road 
water  district  of  the  town  of  Greece,  Monroe  county, 
N,  Y.,  as  thus  modified. 

Under  the  provisions  of  chapter  413,  Laws  of  1922, 
the  name  of  the  Water  Power  Commission,  created 
under  the  provisions  of  chapter  499  of  the  Laws  of 
1920,  was  changed  to  Water  Control  Commission,  this 
change  taking  effect  April  1,  1922. 

In  wUness  whereof,  the  Water  Control  Com- 
mission has  caused  this  determiuation  and 
approval  to  be  signed  by  tiie  members 
thereof  and  has  caused  its  official  seal  to  be 
[l.  s.]  affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  city  of 
Albany  this  5th  day  of  April,  1922. 

Watbb  Control  Commibsiom 
Alexandeb  Macdonald 

Conservation  Commissioner 
Charles  D.  Newton 

Attorney-General 

FbaNK   M.   WlUilAMS 

state  Engineer  and  Surveyor 
A.  H.  Pbbeiks 
Secretary  to  the  Commission 
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la  the  Matter  of  the  Application  of  the  Bhatkbtown 
Watbb  Company,  Ino.,  of  the  Village  of  ShavertowD, 
Town  of  Andea,  County  of  Delaware,  for  Approval 
of  its  Acquisition  of  a  Source  of  Water  Supply  and 
of  itfl  Financial  and  Engineering  Plans  for  the 
ConstmctioD  of  a  Water  Supply  System 

Water  Supply  Application  No.  279 

(Wst«r  Control  CommisBionf  April  6,  1922)  • 

AppUe»tion  approTed  m  modU«d. 

Bt  ths  CoMMisaioiT. —  Henry  C.  Cox,  president  of 
the  Shavertown  Water  Company,  Inc.,  acting  on  behalf 
and  in  the  name  of  that  corporation,  on  March  1, 
1922,  made  application  to  the  Water  Power  Commis- 
sion for  approval  of  the  project  of  aaid  company  for 
acquiring  a  sonrce  of  water  supply  and  constructing  a 
water  supply  system.  This  application  was  filed  in 
the  office  of  the  Water  Power  Commission  March  2, 
1922. 

After  due  notice  published  in  the  Andes  Recorder 
and  the  DownsviUe  News,  the  hearing  on  this  petition 
was  held  in  the  Fletcher  Public  Hall  in  the  village  of 
Shavertown  on  March  24,  1922,  at  11:00  o'clock  in  the 
forenoon.  At  this  hearing  the  Commission  considered 
the  petition,  maps  and  plans  submitted,  examined 
witnesses  and  heard  arguments  for  the  project.  The 
petitioner  was  represented  by  Henry  C.  Cox,  president, 
George  B.  Fletcher,  Harry  Larkin,  Oeorge  Beinhardt 
and  Harlan  A.  Shaver,  directors,  and  Charles  D. 
Beyen,  secretary.  No  objections  were  filed  and  no 
one  appeared  in  opposition. 
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It  is  proposed  to  obtain  water  from  two  groups  of 
springs,  which  feed  tributariea  of  the  Tremper  kill. 
The  most  remote  of  these  springs  is  about  two  and 
one-quarter  miles  northeast  of  the  village.  Water 
from  these  sprii^s  is  to  be  collected  and  carried 
through  about  one  and  one-half  miles  of  tile  pipe  to 
a  distribution  reservoir.  This  reservoir  is  to  be  about 
4,000  feet  northeast  of  the  Shavertown  railroad  sta- 
tion at  an  elevation  150  feet  higher  than  the  post- 
office  in  that  village  and  is  to  have  a  capamty  of  75,000 
gallons.  From  the  reservoir  to  the  edge  of  the  village 
a  sik-inch  wood  pipe  line  is  to  be  laid.  In  the  various 
streets  of  the  village  a  distribution  system,  containing 
3,000  feet  of  four-inch  cast-iron  pipe  is  to  be  con- 
structed. For  fire  protection  purposes  twelve  double 
nozzle  fire  hydrants  are  to  be  installed. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  argnments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
petition,  it  appears  as  follows: 

Shavertown  Water  Company,  Inc.,  is  a  domestic 
corporation,  organized  under  the  provisions  of  sec- 
tion 81  of  article  8  of  the  Transportation  Corpora- 
tions Law  with  an  authorized  issue  of  capital  stock  of 
$12,000.  The  certificate  of  incorporation  of  the  com- 
pany bears  the  date  of  March  20,  1922.  The  making 
of  this  petition  to  the  Water  Power  Commission  was 
authorized  by  resolution  of  the  board  of  directors  of 
said  company,  adopted  at  a  meeting  held  February 
22,  1922. 

Shavertown  is  an  unincorporated  village  in  the  town 
of  Andes,  Delaware  county.  It  is  situated  near  the 
center  of  the  southwesterly  boundary  of  said  county 
on  the  east  branch  of  the  Delaware  river,  just  below 
the  junction  of  Tremper  kill  with  that  stream.  It  is 
also  situated  on  the  main  line  of  the  Delaware  and 
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Northern  railroad,  nmning  between  East  Branch  and 
Arkville.  Shavertown  ie  a  small  agricultural  com- 
munity of  200  persons,  situated  in  a  dairy  farming 
region.  In  or  near  the  village  is  a  wood  alcohol  plant 
of  the  Merritt  Chemical  Company  and  a  creamery.  A 
powdered  milk  factory  is  now  being  boilt  alongside 
the  railroad,  south  of  the  station. 

Shavertown  at  present  has  no  public  water  supply 
system.  The  inhabitants  thereof  obtain  water  from 
wells  sunk  in  the  gravel  beds  underlying  the  village, 
or  from  privately  owned  springs  on  the  neighboring 
hillsides.  The  village  is  without  fire  protection.  The 
inhabitants  of  the  village  are  desirous  of  obtaiiung  a 
public  supply  of  water  for  domestic  use,  for  fire  pro- 
tection and  also  the  new  powdered  milk  factory  needs 
a  considerable  supply  of  water,  as  its  location  is 
remote  from  the  nearest  stream.  Some  forty  to  fifty 
service  taps  will  probably  be  made  to  the  distribution 
system  if  the  project  is  carried  out. 

During  the  mouth  of  February,  1922,  at  a  time  when 
severe  cold  weather  had  reduced  the  flow  therefrom, 
the  yield  of  the  two  groups  of  springs  proposed  to  be 
used  as  sources  of  water  supply  was  measured.  It 
was  fonnd  that  the  upper  group  gave  170  gallons  per 
minnte  and  the  lower  group  40  gallons  per  minute,  a 
total  at  that  time  of  210  gallons  per  minute.  This 
amonnt  is  considerably  greater  than  the  anticipated 
use  of  a  village  of  this  size.  It  is  also  probably  greater 
than  the  safe  continnons  yield  of  the  springs.  It  is 
diflScnlt  to  estimate  just  what  that  safe  yield  will  be, 
but  it  seems  reasonable  to  suppose  that  sufficient 
water  can  be  obtained  from  these  springs;  it  also 
appears  that  additional  sonrces  of  supply  are  available 
near  them. 

The  upper  group  of  springs  is  at  an  elevation  320 
feet  above  the  postoffice  in  Shavertown.    The  lower 
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gronp  is  at  a  lesser  elevation,  but  there  la  ample  fall 
to  allow  these  springs  to  be  nsed  as  a  gravity  source 
of  water  snpply. 

These  springs  are  situated  in  a  remote  valley,  far 
from  any  immediate  source  of  contamination.  The 
land  inmiediately  surronnding  them  is  to  be  acquired 
by  the  company,  to  be  tightly  fenced  and  the  entrance 
of  cattle  and  all  nnanthorized  persons  in  the  enclosures 
prevented  as  far  as  possible.  Furthermore,  by  curb- 
ing the  springs  and  the  oonstmction  of  drainage 
ditches,  the  danger  of  the  entrance  of  surface  water 
into  these  springs  is  to  be  eliminated.  An  examina- 
tiou  of  the  surroundings  of  the  springs  and  study  of 
the  results  of  analyses  of  water  from  them  indicate 
that  they  will  give  a  supply  of  water  of  superior 
quality. 

The  cariTing  out  of  this  project  will  not  have 
adverse  effect  on  the  water  supply  interests  of  any 
other  municipality  or  civil  division  of  the  State. 

The  legal  damages  thai  may  be  caused  by  the  execu- 
tion of  the  plans  of  the  petitioner  do  not  appear  to  be 
such  as  to  require  any  special  consideration  or  legis- 
lative enactment  in  order  that  they  may  be  equitably 
determined  and  paid. 

This  application  was  submitted  to  the  Commission 
prior  to  the  completion  of  detailed  plans  and  esti- 
mates of  the  proposed  work.  The  sizes  and  materials 
of  the  various  pipe  lines  have  not  been  definitely 
determined,  nor  has  any  design  of  the  distribution 
reservoir  been  made.  It  has  been  the  usual  policy  of 
the  Commission  to  require  full  plans  and  detailed  esti- 
mates before  acting  on  such  an  application.  In  this 
case  the  applicant  requests  that  the  Commission 
approve  the  general  features  of  the  project  prior  to 
the  making  of  final  surveys  and  plans.  The  officials  of 
the  company  state  that  no  stock  has  as  yet  been  sold, 
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iior  can  it  be  sold  nntil  the  State  has  approved  the 
project.  Therefore  all  development  costs  must  be 
paid  hy  them  as  individuals  and  they  desire  to  keep 
these  preliminary  expenses  at  as  low  a  figure  as  pos- 
sible. As  this  is  a  private  and  not  a  municipal 
scheme,  it  seems  that  the  Conmiission  can  with  pro- 
priety grant  this  request  and  it  will,  therefore,  take 
action  upon  this  application  without  requiring  at  the 
present  time  proof  of  the  safety  of  the  works  and  the 
financial  ability  of  the  company  to  carry  out  this 
project. 

The  name  of  the  Commission  was  changed  to  Water 
Control  Commission  April  1,  1922,  by  chapter  413, 
Laws  of  1922. 

In  order  to  proteot  the  interests  of  the  inhabitants 
of  Shavertown,  the  interests  of  the  Shavertown 
Water  Company,  Inc.,  and  the  interests  of  other  cor- 
porations and  <avil  divisions  of  the  State  and  the  in- 
habitants thereof,  it  is  hereby  determined  to  be  nec- 
essary to  modify  this  application  as  submitted  and 
it  is  hereby  modified  to  provide  as  follows : 

1.  No  steps  shall  be  taken  towards  carrying  out  this 
project  until  complete  plans  and  specifications  for  all 
work  and  a  detailed  estimate  of  cost  shall  have  been 
submitted  to  this  Commission  for  its  approval, 
together  with  proof  of  the  financial  ability  of  the  com- 
pany to  complete  this  project. 

2.  No  construction  work  in  connection  with  this  pro- 
ject shall  be  undertaken  imiil  plans  and  specifications 
therefor  have  been  submitted  to  fuid  approved  by  this 
Commission,  and,  after  this  has  been  done,  such  works 
shall  be  completely  constructed  in  strict  accordance 
with  plans  and  specifications  which  have  been  so  sub- 
mitted and  approved. 

3.  All  springs  used  as  sources  of  water  supply  by 
this  company  shall  be  securely  curbed  and  protected 
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by  ditches  and  otherwise  to  eliminate  the  poasibility 
of  the  entrance  of  snrf  ace  wash  into  the  springs.  Snit- 
able  areas  of  land  abont  the  springs  shall  be  par- 
chased  by  the  company,  all  possible  sonrces  of  con- 
tamination of  the  water  shall  be  removed  from  these 
areas,  they  shall  be  tightly  fenced  and  the  entrance  of 
cattle  and  of  unantfaorized  persons  within  the  enclos- 
ures shall  be  prohibited  and  prevented  as  far  as 
possible. 

4.  These  works  shall  be  completed  and  pnt  into  use 
within  two  years  of  the  date  of  this  decision. 

In  consideration  of  the  above  and  subject  to  the 
modifications  heretofore  stated,  the  Commission 
therefore  finds  and  determines ; 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second.  That  said  plans  provide  for  the  proper 
and  safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  contami- 
nation and  that  filtration  is  at  the  present  time  nn- 


Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  eqnitable 
provisions  for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property,  both 
direct  and  indirect,  which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Control  Commission  does 
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hereby  approve  the  said  application  of  the  Shaver- 
town  Water  Company,  Inc.,  as  thne  modified. 

In  vntness  whereof,  the  Water  Control  Com- 
nuBBion  hfis  caused  thiB  determination  and 
approval  to  be  signed  by  the  members 
thereof  and  has  caused  its  official  seal  to  be 
[l.  s.]  affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relatii^  thereto  in  its  office  in  the  city  of 
Albany  this  5th  day  of  April,  1922. 

Watbb  Contbol  CouiinssiOH 
Albxandbb  Maodonald 

Conservation  Commissioner 
Geables  D.  Newton 

Attorney-General 
Frank  M.  Williamb 
A    H    Prrktwh  State  Engineer  and  Surveyor 

Secretary  to  the  Commission 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  Made  by  Mab- 
GABET  McNeil,  Widow,  on  Accoant  of  the  Deat^  of 
Fbank  McNeil,  Deceased,  against  Cabso  Pafeb 
Company,  Employer ;  and  TTtioa  Mutttal  Inbubancb 
Company,  Insurance  Carrier 

Death  Case  No.  795684B 

(Ladnstrial  Board,  March  27,  1922) 

Islialatlan  of  chloriiu  cm  affwting  prdozlstliig  heart  conditton 
and  •rtnlo-Bd«rosls  and  rwnltliig  In  death  —  award  to 
irldow. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  Dansville,  N.  Y.,  on  October  29, 


ty  Google 


4-14  SiATB  Dbpabthbnt  Bbpobtb 

[VoL  27]  Indnatrifll  Board 

1920;  apd  at  Boohester,  N.  Y.,  on  December  9,  1920, 
January  11, 1921,  Jannary  22, 1921,  April  1, 1921,  and 
June  16,  1921. 

The  State  Indastrial  Board  by  virtne  of  cbaptera  50 
and  60  of  the  Laws  of  1921  ia  the  suocessor  of  the 
State  Indastrial  CommisBion  in  this  case. 

Hart  &  Senior,  for  employer  and  insurance  carrier. 

George  A.  King,  for  claimant. 

Bt  the  Boabd. — ^All  the  evidence  having  been  heard 
and  daly  conaidered,  the  State  Indastrial  Board  makes 
its  conclnsions  of  fact  and  award,  as  follows : 

On  Jnne  22,  1920,  the  day  on  which  Frank  McNeil 
sastained  the  injuries,  which  resulted  in  his  death  on 
the  same  day,  he  resided  at  DansviUe,  N.  Y.,  and  was 
employed  as  a  beater-mian  by  Carso  Paper  Company, 
with  ofQce  and  principal  place  of  business  at  Dans- 
viUe, N.  Y.,  said  employer  being  engaged  in  the  manu- 
facture of  paper. 

On  June  22, 1920,  while  the  said  Prank  McNeil  was 
engaged  in  the  regular  coarse  of  his  employment,  and 
while  working  for  his  employer,  at  his  employer's 
plant  at  DansviUe,  N.  Y.,  and  while  performing  his 
duties  at  and  about  the  beaters,  at  the  plant  of  his 
employer,  he  inhaled  chlorine  gas. 

Chlorine  gas  was  used  by  the  Carso  Paper  Company 
in  connection  with  the  manufacture  of  paper,  and 
chlorine  gas  was  present  at  and  where  Frank  McNeil 
performed  his  duties  for  his  employer  on  June  22, 
1920,  and  permeated  the  atmosphere  at  and  about  the 
beater-room  where  Frank  McNeil  performed  his  usual 
duties,  in  connection  with  the  beaters. 

Prior  to  and  on  June  22,  1920,  Frank  McNeil  had  a 
condition  of  chronic  endocarditis  and  arterio-solerous. 
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Prior  to  June  22, 1920.  Frank  McNeil  worked  atead- 
ily  and  performed  Mb  ordinary  labors  and  duties  in  a 
regular,  normal  and  healthy  manner,  and  had  been 
doing  so  for  years. 

On  Jmie  22. 1920,  at  abont  five  o'clock  in  the  morn- 
ing, Frank  McNeil  was  found  dead,  at  the  plant  of  his 
employer,  where  he,  being  engaged  in  the  perform- 
ance of  his  dnties,  and  in  the  furtherance  of  his  em- 
ployer's business,  was  seen  by  a  fellow-employee  bnt 
a  short  while  before.  An  autopsy  being  performed  on 
deceased,  it  was  found  that  there  was  hemorrhagio 
areas  present  in  both  the  right  and  left  lungs,  as  well 
as  a  congestion  of  the  bronchi  and  inflammation  of  the 
trachea,  which  conditions  were  the  result  of  the  in- 
halation of  chlorine  gas. 

The  inhalation  of  dilorine  gas  by  Frank  McNeil  on 
June  22, 1920,  so  affected  his  pre-existing  heart  con- 
dition, and  arterio-sclerosis,  as  to  canse  him  to  die 
from  chlorine  gas  poisoning  on  the  same  day;  his 
death  being  the  direct  result  of  the  injury,  whidi  he" 
snstained  on  June  22, 1920.  The  inhalation  of  chlorine 
gas  was  the  proximate  canse  of  the  death  of  Frank 
McNeil. 

The  injuries  which  resulted  in  the  death  of  Frank 
McNeil  were  accndental  injuries,  and  arose  out  of  and 
in  the  course  of  his  employment. 

The  average  weekly  wage  of  Frank  McNeil  was  the 
sum  of  twenty-six  dollars  and  forty-eight  cents. 

Frank  McNeil  left  him  surviving  Margaret  McNeil, 
widow,  aged  sixty-one  years,  the  claimant  herein. 

Award  of  compensation  is  hereby  made  against 
Carso  Paper  Company,  employer,  and  Utica  Mutual 
Insurance  Company,  insurance  carrier,  to  the  widow 
of  Frank  McNeil,  deceased  employee,  as  follows :  To 
Margaret  McNeil,  widow,  aged  sixty-one  years,  at  the 
rate  of  $7,944  weekly,  during  widowhood,  with  two 
years'  compensation  in  one  sum  upon  remarriage. 
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Present  payment,  paranant  to  said  award,  ie  due 
and  payable  In  the  sum  of  $407.59  covering  period 
from  June  22,  1920,  to  June  16,  1921.  Future  pay- 
ments, pursuant  to  said  award,  are  due  and  payable 
in  the  sum  of  $15.88  every  two  weeks,  during  the  time 
set  forth  in  ttie  preceding  paragraph. 

Further  awarded  to  Mrs.  M.  McNeil  in  the  sum  of 
$100  on  account  of  the  funeral  expenses  of  Frank 
McNeil,  deceased. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  Made  by  Dkua 

CUNITINQHAU,     WidOW     of     BlOHABD     OoNNINQHAlI, 

Deceased,  in  Behalf  of  Herself  and  Minor  Children 
for  the  Death  of  Bichabd  Cunninohau,  against 
Gboboe  a.  Fulleb  Compant,  Employer,  and  Self- 
Insurer 

Case  No.  2115416 

(Indostri&l  Board,  April  4,  1922) 

Amid  to  widow  and   cUldren   for   dsath   of   unploytte  —  flfU 
between  fellow  employees. 

While  att«ading  to  bis  duties,  deceased  was  strnok  b;  a 
fellow  emptoTee  who  was  engaged  in  a  flgbt  with  another 
fellow  employee  and  as  a  resnlt  was  knocked  down  an  open 
hoistwaj'  and  received  the  ingnriee  which  resnlted  in  his  death. 
Deceased  did  not  participate  in  the  flghL  Award  made  to 
widow  and  minor  children. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  on  December  27,  1921,  January  3, 
1922,  and  January  24,  1922. 

Wellman,  Smyth  &  Scofield,  for  employer. 

William  C.  Coffey,  for  claimant. 
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By  thb  Boabd. — All  the  evidence  eubmitted  before 
the  State  Industrial  Board  having  been  heard  and 
duly  considered,  the  State  Industrial  Board  makes  its 
conolnsions  of  fact  and  award  as  follows : 

On  August  29, 1921,  the  day  when  Bichard  Cunning- 
ham received  the  injnries  which  resulted  in  his  death 
the  same  day,  he  resided  at  1883  Amsterdam  avenne, 
borough  of  Manhattan,  city  and  State  of  New  York, 
and  was  employed  by  George  A.  Fuller  Company,  en- 
gaged in  the  bnsiness  of  erecting  and  repairing  baild- 
ings,  with  an  oflSoe  and  place  of  business  located  at  949 
Broadway,  borongh  of  Manhattan,  city  and  State  of 
New  York. 

On  August  29, 1921,  Bidiard  Cunningham  was  work- 
ing for  his  employer  on  the  second  floor  of  the  Plaza 
Hotel,  at  Fifty-sixth  street  and  Fifth  avenue,  borongh 
of  Manhattan,  city  and  State  of  New  York,  and,  while 
engaged  in  the  regular  course  of  his  employment,  two 
fellow-servants,  one  named  Patemo  and  the  other 
named  Mulrooney,  started  to  fight  each  other,  about 
six  feet  from  where  Bichard  Cunningham  waa  work- 
ing, when  Mulrooney  swung  his  arm  for  the  purpose 
of  striking  Patemo,  and  he  missed  Patemo,  and  acci- 
dentally struck  Bichard  Cunningham,  and,  as  a  result, 
Bichard  Cunningham  was  knocked  down  an  open 
hoist-way,  and  he  fell  down  the  stud  hoist-way,  and 
received  his  injuries  which  resulted  in  his  death  the 
same  day.  At  the  time  that  Bichard  Cunningham  was 
struck  by  his  fellow-servant,  Mulrooney,  he  was  at- 
tending to  his  duties  in  connection  with  material  that 
had  been,  or  might  be,  hoisted  in  the  hoist-way,  and 
he  did  not  participate  in  the  fight,  nor  did  he  abandon 
his  employment,  nor  step  outside  of  his  employment. 

The  injuries  which  resulted  in  the  death  of  Bichard 
Cunningham  were  accidental  injuries,  and  arose  out 
of  and  during  the  course  of  his  employment 
27 
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The  average  weekly  wage  of  Bichard  Caimingliam 
was  the  sum  of  twenty-eight  dollars  and  eighty-five 
cents. 

Richard  Canningham  left  him  surviving  Delia  Can- 
ningham,  widow,  aged  forty-three  years;  Anna  Cnn- 
ningham,  danghter,  aged  thirteen  years;  Richard 
Cunningham,  son,  aged  eleven  years;  Margaret  Cun- 
ningham, danghter,  a^ed  nine  years ;  Esther  Cunning- 
ham, danghter,  aged  seven  years,  the  claimants  herein. 

Award  of  compensation  is  hereby  made  against 
George  A.  Fuller  Company,  employer  and  self -insurer, 
to  Delia  Cnmiingham,  widow,  aged  forty-three  years, 
at  the  rate  of  $8,655  weekly  daring  widowhood,  with 
two  years'  compensation  in  one  lamp  sum  upon  re- 
marriage; and  to  Anna  Cunningham,  daughter,  aged 
thirteen  years;  Richard  Cunningham,  son,  aged  eleven 
years;  Margaret  Cunningham,  daughter,  aged  nine 
years ;  and  Esther  Onnningham,  daughter,  aged  seven 
years,  at  the  rate  of  $2,644  weekly  until  each  shall  have 
arrived  at  the  age  of  eighteen  years ;  and  to  Frank  O. 
Reilly,  in  the  sum  of  $100,  on  account  of  the  funeral 
expenses  of  Richard  Cunningham,  deceased. 

Present  payment,  pursuant  to  the  terms  of  said 
award,  is  due  and  payable  in  the  sum  of  $461.52,  cover- 
ing the  period  from  September  29,  1921,  to  February 
13,  1922. 

Future  payments,  pursuant  to  the  terms  of  said 
award,  are  due  and  payable  every  two  weeks  in  the 
sum  of  thirty-eight  dollars  and  forty-six  cents,  dur- 
ing the  period  mentioned  in  the  preceding  paragraph. 
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In  the  Matter  of  the  Petition  (or  Complaint)  of  Thb 
W00DI.AWN  Imfbotembnt  Association.  Tbanspobta- 
TioN  CoEPOEATioN  (Albany)  tmder  Sabdiviaion  1, 
Section  49,  Pablic  Service  Commission  Law,  for  a 
Determination  that  Lu^'eased  Passenger  Fares 
may  be  Charged,  and  (nnder  Section  29,  Pnblic 
Service  Commission  Law)  be  Pnt  in  Effect  on 
Short  Notice 

Case  No.  501 

(Pnblio  Service  CommisBioQ,  April  6,  1922) 

Automobile  rtage  lines — farai  —  depTMUtlon. 

Petitioner  operates  motor  bnsea  over  several  rontes  in  the 
city  of  Albany  for  a  cash  fare  of  aiz  cents  for  eaeb  pasBen^er. 
Tbe  evidence  shows  that  the  rerenne  is  not  anfflcient  to  pay 
operating  expenses  and  a  fair  return  on  the  mveetmrait.  Af («r 
allowing  a  reasonable  amount  for  operating  expenses,  salariea 
of  administrative  officers  and  depreciation  of  eqnipmmit;  and 
taking  into  consideration  the  development  of  the  territory 
served,  a  fare  of  seven  cents  for  each  passenger  carried  is 
determined  as  the  rate  of  fare  wfaieh  will  probably  prodnoe  the 
neeeBaary  revenue. 

Andrew  J.  Nellis  and  Merwyn  H.  Nellis,  attorneys, 
and  Franklin  6.  Holmes,  for  applicant. 

Wilber  W.  Chambers,  Philip  G.  Eoosa,  Charles  H. 
Wood  and  Thomas  F.  Murphy,  transportation  com- 
mittee, for  Woodlawn  Improvement  Association. 

Frederick  Corwith  and  Thomas  L.  TVatkins,  for 
Pine  Hills  Association. 

Edwin  W.  Sanford,  for  West  End  Improvement 
Asaodation. 
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Van  VooBHia,  CommisBioner. —  The  Woodlawn 
Improvement  Aasociation  Transportation  Corpora- 
tion, petitioner  above  named,  operates  motor  buses 
on  several  routes  in  the  dty  of  Albany  and  on  one  of 
its  routes  for  a  short  distance  beyond  the  dty  limits. 
Its  rate  of  fare  is  and  has  been  for  some  time  six 
cents  per  passenger  wilhin  the  limits  of  the  city  of 
Albany.  It  has  filed  a  petition  asking  for  an  increase 
in  this  rate  upon  the  ground  that  it  is  inadequate  and 
insufficient  to  yield  reasonable  compeuBation  for  the 
service  rendered. 

This  application  is  opposed  by  the  Woodlavn 
Improvement  Association  and  by  the  Pine  Hills  Asso- 
ciation. The  West  End  Improvement  Association 
appeared  in  the  proceedings  and  stated  it  was  not 
opposed  to  an  increase  in  rates  necessary  to  meet  the 
proper  operating  expenses  of  the  petitioner  and 
yield  a  fair  return  upon  the  value  of  the  property 
used  in  the  public  service. 

The  first  question  for  determination  Is  whether  the 
present  rates  of  fare  charged  by  petitioner  are  BufB- 
clent  to  yield  reasonable  compensation  for  the 
service  rendered.  The  petitioner  presented  testi- 
mony and  exhibits  showing  its  earnings  and  expenses 
for  the  years  1920,  1921  and  the  first  two  months  of 
the  year  1922.  An  examination  of  these  statements 
discloses  the  fact  that  in  the  year  1920  the  petitioner 
did  not  make  its  operating  expenses.  In  the  year 
1921,  which  may  be  regarded  as  an  exceptional  year 
by  virtue  of  conditions  existing  in  the  city  of  Albany 
due  to  the  strike  of  the  employees  of  the  United  Trac- 
tion Company,  the  petitioner  showed  an  excess  of 
earnings  over  operating  expenses.  For  the  first  two 
months  of  the  current  year  the  petitioner  shows  a 
deficit  in  operating  expenses  of  over  $S,000.  This 
was  occasioned,  to  a  considerable  extent,  by  increased 
cost  of  operating  in  the  winter  season. 
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A  careful  consideration  of  the  evidence  leads  to  the 
conclusion  that  the  present  rate  of  fare  has  been  and 
is  insufficient  to  yield  reasonable  compensation  for 
the  service  rendered.  Althongh  the  petitioner  as  late 
as  November  last  declared  and  paid  dividend  on  its 
stock,  such  dividend  was  not  warranted. 

It  is,  therefore,  the  duty  of  the  Commission  to 
determine  the  jnst  and  reasonable  rates,  fares  and 
charges  to  be  observed  and  in  force  as  the  maximum 
to  be  charged  for  the  service  to  be  performed  by  the 
petitioner. 

The  property  used  by  petitioner  in  the  public 
service  consists  of  thirteen  bnses  and  tools  and  mis- 
cellaneous equipment,  the  cost  of  which  was  $86,309. 
It  has  accumulated  from  charges  to  operation  a 
depredation  reserve  of  $30,229.  This  reserve  should 
be  deducted  from  the  cost  of  the  buses  and  equip- 
ment in  a  valuation  of  the  property  upon  whidi  the 
petitioner  is  entitled  to  a  return.  The  Commission 
disallows  any  investment  in  land  or  boildings  as  it 
clearly  appeared  from  the  evidence  that  the  land  and 
building  owned  by  petitioner  is  to  be  abandoned 
because  it  fails  to  meet  the  purposes  of  the  petitioner 
for  storage  of  its  cars  and  a  garage  is  to  be  rented 
for  that  purpose. 

Fares  charged  by  the  petitioner  are  paid  in  cash. 
The  sum  of  $1,000  should,  be  sufficient  for  cash  capi- 
tal. The  petitioner  should  take  advantage  of  econ- 
omies to  be  effected  in  buying  gasolene  in  qnantities 
and  for  that  purpose  $1,000  is  allowed  for  supplies. 
Upon  the  sum  of  $58,079.77  (the  original  cost  of  the 
buses  and  tools  and  equipment  less  depreciation 
reserve  and  plus  a  working  capital  of  $2,000)  l^e 
petitioner  is  entitled  to  a  return  of  8  per  cent. 

In  the  year  1921  the  petitioner  acquired  five  addi- 
tional buses,  one  in  August,  two  in  October,  and  twoi 
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in  December,  makiDg  in  all  thirteen  bnaea,  whidi  it 
now  operates  except  as  necessity  of  repair  takes 
buses  out  of  service.  It  boa  submitted  a  statement 
showing  the  cost  of  operating  buses  including  repairs, 
gasolene,  new  tires  and  wages  to  be  $23.33  per  day 
per  bos.  This  would  make  the  cost  per  year  for 
the  operation  of  these  thirteen  buses  $110,700.85. 
Included  in  this  is  an  item  of  $942.18  paid  for  rent  of 
garage,  making  the  operating  expenses  less  rent 
$109,758.67. 

The  cost  of  gasolene  in  wholesale  quantities  in  the 
city  of  Albany  is  now  twenty-two  cents  per  gallon. 
The  average  price  paid  by  petitioner  during  the  years 
1920  and  1921  was  twenty-seven  cents  per  gallon. 
The  amount  of  gasolene  consumed  daily  in  the  opera- 
tion of  the  buses  is  300  gallons.  It  may  not  be  said 
that  the  present  price  of  gasolene  will  continue,  but 
it  is  evident  that  at  present  there  is  a  very  consider- 
able saving  in  operating  expenses  due  to  this  decrease 
in  the  cost  of  gasolene.  The  cost  of  repairs  to  buses 
seems  large,  and  possibly  may  have  been  occasioned, 
as  the  evidence  of  one  witness  indicates,  by  not  giving 
sufficient  attention  to  lubrication  of  all  running  parts. 
It  is  certainly  the  dnty  of  petitioner  to  give  attention 
to  the  care  of  the  buses  and  prevent  increased  cost 
of  repairs  by  attention  to  lubrication  and  mE^dug 
repairs  at  once  when  needed.  The  decreased  cost  of 
gasolene  and  probable  reduction  in  cost  of  other  sup- 
plies, and  proper  repair  items,  should  bring  about  a 
reduction  in  operating  expenses  of  at  least  $4,000. 
The  Commission  therefore  allows  the  aom  of  $105,- 
758.67  for  these  items  of  operating  expenses. 

The  Commission  is  of  the  opinion  that  the  salaries 
for  administrative  officers  of  this  corporation  should 
not  exceed  the  sum  of  $3,000  per  year. 

It  is  a  difficult  question  to  determine  the  proper 
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chaise  to  operating  ezpeneea  for  depreeiatioii  of 
buses.  The  depreciation  is  figured  by  the  Fieroer 
Arrow  Company  and  the  White  Uotor  Company  on 
a  mileage  base.  The  company  has  estimated  the  use- . 
fol  life  of  the  buses  to  be  five  years  and  has  figured 
depreciation  at  the  rate  of  25  per  cent  for  the  first 
year,  and  20  per  cent  for  the  next  four  years  and  15 
per  cent  for  the  fifth  year.  On  the  first  four  the  pres- 
ent depreciated  value  is  claimed  to  be  the  earn  of 
approximately  $330.  It  appears  that  the  average 
mileage  per  year  of  these  buses  is  over  40,000  miles. 
The  Commission  believes  that  a  yearly  depreciation 
of  20  per  cent  with  an  allowance  of  $500  per  bus  for 
salvage  is  more  equitable  than  the  decreasing  per- 
centage used  by  the  company.  This  would  make  a 
charge  to  operating  expenses  for  depreciation  of  buses 
of  $12,300,  which  is  large  enough  to  indude  depreda- 
tion on  tools  and  equipment. 

The  sum  of  $2,175  rent  of  garage  is  a  proper  reve- 
nue deduction.  A  summary  of  revenue  deductions  is 
as  follows: 

Cost  of  operation  $105,758 

Administrative   3,000 

Depreciation  12^00 

Rent  of  garage 2,175 

Taxes  1,000 

$124,233 
Return   4,650 

$128,883 
Exonrslon    revenue    of    1921  —  the    same 
amount  estimated  for  the  future 4,062 


Necessary  revenue  from  bus  passengers. .      $324,821 
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From  the  statements  showing  the  nmnber  of 
paeaengers  carried  in  19^,  1921  and  January  and  Feb- 
raary,  1922,  and  the  fast  development  of  the  territory 
served,  the  Commission  estimates  that  the  petitioner 
will  oarry  approximately  1^,000  passengers  a  month. 
There  ia  no  evidence  in  the  case  of  the  nmnber  of 
passengers  carried  on  the  ronte  extending  a  short 
distance  from  tiie  city  limits,  and  the  Conmiission 
assumes  the  revenae  received  from  such  source  is 
inconsequential  in  the  matter  of  the  company's  reve- 
nues. The  fare  outside  the  limits  of  the  city  of 
Albany  has  not  been  considered. 

Upon  the  estimate  made  of  the  monthly  nmnber  of 
passengers  a  fare  of  seven  cents  will  probably  pro- 
duce the  necessary  revenue  for  petitioner. 

It  is  dedded  that  an  order  be  made  establishing  a 
fare  of  seven  cents  to  be  charged  for  each  passenger 
carried  by  petitioner.  This  rate  of  fare  to  be  effective 
for  a  period  ending  December  31,  1922,  or  until  the 
further  order  of  the  Commission. 

All  concur. 


In  the  Matter  of  Complaints  Respecting  Telephone 
Service  Furnished  the  Public  by  Subscbibebs 
Sebtice  Telefhone  Compa2tt,  Inc.  (Sullivan 
County) 

Case  No.  575 

(Pnblic  Service  Commission,  April  6,  1922) 

Telephone  compuiles  —  f kilnn  to  fnmlSh  idegtuta  lonf  dfrtuw 
service  —  tempomy  Hrrice  by  otbeT  compuileB  permitted. 

Where  a  telephone  company,  by  reason  of  its  failure  to  pay 
the  New  York  Telephone  Company  for  long  distance  senioe, 
is  unable  to  furniedi  soch  serriee  to  its  Babacribero,  an  order 
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iriQ  be  ffnuit«d  authorizmg  the  complainantB  to  contiact  with 
aiqr  other  telephone  company  which  can  give  reasonable  aseor- 
aacfl  of  ita  ability  to  famish  adequate  long  distance  serriee. 
Order  to  be  effective  until  such  time  as  the  local  company  can 
satisfy  the  ComnuBaion  as  to  ita  ability  to  furnish  reasonable 
and  adequate  long  diatanea  Berrioe  within  the  territory  now 
operated  by  it 

Isadore  Bothenberg,  for  Subscribers  Service  Tele- 
phone Company,  Inc. 

J.  D.  Lyons,  for  complainants. 

Charles  Golenibe,  Osias  Fleischer,  Isaac  Steingartz, 
Morris  Kaufman,  John  Gerson,  complfiinants  In 
person. 

Blaebslsb,  Commissioner. —  Complaints  have  been 
made  from  time  to  time  daring  the  past  year  against 
the  Subscribers  Service  Telephone  Company,  Inc., 
alleging  that  the  service  being  fnmished  by  said  com- 
pany is  inadequate;  that  no  long-distance  service  is 
famished;  that  applicants  for  service  are  required 
to  purchase  shares  of  stock  in  the  company  as  a  con- 
dition precedent  to  receiving  service;  that  the  busi- 
ness interests  of  subscribers  of  this  company  are  of 
such  a  nature  that  reasonable  and  adequate  long- 
distance telephone  service  is  essential,  and  that  the 
present  inadequate  and  unreasonable  service  is  caus- 
ing serious  damage  to  the  subscribers. 

This  Commission,  on  March  23,  1922,  made  an 
order  directing  the  company  to  show  cause  on  April 
4,  1922,  why  the  Commission  should  not  take  action 
in  respect  to  ordering  improvements.  It  appeared 
that  there  had  eristed  an  arrangement  between  the 
Subscribers  Telephone  Company,  Inc.,  and  the  New 
York  Telephone  Company,  by  which  it  was  possible 
for  subscribers  to  call  New  York  city  and   other 


Digmzefl  by  Google 


^6  State  Depabtubni  Bbpobts 

[VoL  27]  Public  Serrioa  Conunisston 

points  beyond  the  lines  of  Gie  local  company.  This 
arrangement  and  practice  continned  nntil  February 
28,  1922,  when  by  reason  of  the  failure  of  the  local 
company  to  pay  certain  amonnts  due  the  New  York 
Telephone  Company,  all  long-distance  service  was 
discontinned.  It  was  admitted  on  the  record  that  the 
local  company  owes  the  New  York  Telephone  Com- 
pany over  $7,000  on  account  of  sach  long-diatance 
service  and  that  at  present  it  has  no  funds  from 
which  to  make  payment.  It  hopes  to  be  able  to  coUect 
BuflSeient  moneys  to  pay  about  $5,000  on  account,  and 
that  it  may  be  able  to  resume  at  some  future  time  the 
furnishing  of  long-distance  service.  The  resumption 
'  of  such  service  Is,  of  course,  dependent  upon  the  local 
company  being  able  to  pay  its  indebtedness  to  the 
New  York  Telephone  Company,  and  under  all  the  cir- 
cumstances disclosed  by  the  evidence,  it  is  a  matter 
of  grave  doubt  whether  the  local  company  will  be  able 
to  secure  long-distance  service  for  its  patrons  at  any 
definite  future  time. 

The  evidence  as  to  local  service  indicates  that 
it  is  far  from  being  adequate  or  reasonable.  Certain 
witnesses  examined,  testified  that  they  have  been 
required  to  make  to  the  company  deposits  of  money 
before  getting  their  service  installed,  although  their 
premises  were  on  the  company's  direct  line. 

At  the  hearing,  the  company  admitted  that  it  had 
DO  evidence  to  offer  in  regard  to  long-distance  serv- 
ice, and  after  complainants  had  testified  and  oom- 
pleted  their  case  in  that  regard,  the  proceeding  was 
closed  in  so  far  as  long-distance  service  was  con- 
cerned. The  hearing  was  then  adjourned  to  April  18, 
1922,  to  permit  the  company  to  offer  evidence  as  to 
the  alleged  inadequacy  of  local  service. 

All  the  complainants  who  appeared  are  hotel  pro- 
prietors in  Sullivan  county.  They  conduct  hotels  with 
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from  60  to  200  rooms  each,  and  accommodate  from 
100  to  more  than  500  gnesta  at  a  time.  These  patrons 
are  business  men  of  New  York  city  and  Brooklyn, 
with  their  families,  and  they  demand  long-diatance 
telephone  service.  The  evidence  showed  that  in  one 
hotel  as  many  as  eighteen  long-distance  calls  to 
Greater  New  York  had  been  over  one  telephone  in  the 
evening.  These  hotels  are  not  only  in  operation  in 
the  aammer,  bnt  throi^hont  the  winter  season.  The 
andispnted  evidence  was  that  without  long-distance 
telephone  service  "  the  hotel  proprietors  might  as 
well  go  out  of  business." 

■A  petition  was  received  in  evidence,  signed  by  sis- 
teen  citizens  and  property  owners  engaged  in  busi- 
ness in  the  town  of  Fallsburg,  Sullivan  county,  in 
which  this  company  operates,  asking  the  Commission 
to  grant  the  Montioello  Telephone  Company  the  right 
to  extend  service  to  them.  It  appeared  that  the 
Monticello  Telephone  Company  operates  in  tbe  terri- 
tory a  few  miles  to  the  sonlii  of  that  served  by  the  Sub- 
scribers Service  Telephone  Company,  Inc.,  and  that  its 
lines  are  extended  to  within  a  mile  and  a  half  from 
the  premises  of  complainants.  The  Monticello  Tele- 
phone Company  furnishes  long-distance  service  by 
virtue  of  connecting  agreements  with  the  New  York 
Telephone  Company. 

Upon  the  evidence,  I  conclude  that  adequate  long- 
distance telephone  service  is  an  absolute  necessity  to 
the  complainants;  that  no  such  service  is  now  being 
furnished  by  the  Subscribers  Service  Telephone  Com- 
pany, Inc.;  that  there  is  no  apparent  likelihood  of 
SQoh  service  being  furnished  by  said  company  within 
any  reasonable  future  time. 

I  therefore  recommend  that  an  order  be  granted, 
authorizing  the  complainants  in  the  present  case  to 
contract  with  the  Monticello  Telephone  Company,  or 
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any  other  telephone  company  which  can  give  reason- 
able assurance  of  its  ability  to  furnish  adequate  long- 
distance telephone  service  to  complainants,  and  to 
file  a  copy  of  said  contract  with  this  Commission  for 
its  approval,  and  that  upon  the  approval  of  such  con- 
tract, to  authorize  said  company  to  furnish  long- 
distance telephone  service  temporarily,  and  until  such 
time  as  the  Subscribers  Service  Telephone  Company, 
Inc.,  can  satisfy  this  Commission  as  to  its  ability 
to  famish  reasonable  and  adequate  long-distance 
service  within  the  territory  now  operated  by  it. 


All  concur. 


In  the  Matter  of  the  Application  of  John  Adikbs  and 
Thouas  Adikbs,  Composing  the  Firm  of  J.  &  T. 
Adikes,  Pursucmt  to  the  Provisions  of  Section  27  of 
tiie  Public  Service  Commissions  Law,  for  an  Order 
Directing  the  Construction  and  Establishment  of  a 
Side  Track  and  Switch  Conneotion  between  a  Lateral 
Line  of  Railroad  or  Private  Side  Track  and  the  Line 
of  Railroad  of  The  Long  Island  Railroad  Company, 
at  Jamaica,  in  the  Borough  of  Queens,  City  of  New 
York 

Case  No.  1901 

{Transit  Commissioii,  April  25,  1022) 

Railroads  —  Bide  tracks  —  aouadmsnt  to  order  of  formor  Pablic 
SsrvlcB  Oommlssion. 

Upon  the  elevation  of  the  traeks  of  a  railroad  company  the 
reepondentB  secured  an  injnnction  restraining  the  railroad  oom- 
pany  from  aliminaHng  an  ttdsting  side  tradk  to  respondanV 
mill  property  at  grade  until  the  oompletion  by  the  respondents 
of  an  elevated  dde  track  to  connect  with  the  tracks  of  the 
company.  In  accordance  with  the  determination  of  the  oonrt 
the  Pablic  Service  Commission  dedded  that  the  raapondentB 
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most  bnild  their  own  elevated  dde  track  np  to  the  railroad 
company's  line  and  that  within  three  montlu  thereaftw  the 
laiiroad  must  connect  the  same  with  theii  ovn  elerated  tracks. 
There  was  no  compulsion  upon  the  respondents  to  commence 
or  complete  their  part  of  the  work  at  any  given  time.  The 
increase  of  tratSe  and  the  exigencies  of  public  travel  next  sum- 
mer require  that  the  existing  side  track  at  grade  shonld  be 
removed  in  order  that  the  railroad  company  may  complete  a 
car  storage  yard  and  in  order  that  a  crossing  which  ia  under 
constraction  can  be  finished,  it  ia  recommended,  that  the  rail- 
road company  be  authorized  to  take  np  and  remove  not  earlier 
than  June  1,  1922,  all  of  the  existing  side  track  or  siding  and 
switch  connections  appertaining  thereto  as  is  upon  its  property 
or  upon  public  streets. 

Carleton  S.  Cook,  assistant  counsel  for  the 
Commission. 

John  P.  O'Brien,  corporation  counael,  by  Herbert 
S.  Worthley,  assistant  corporation  counsel,  for  the 
city  of  New  York. 

Joseph  F.  Keany,  Alfred  A.  Gardner  and  L.  J. 
Carruthere,  for  the  Long  Island  Bailroad  Company. 

AngQstuB  A.  Van  Wyck  and  Thomas  F.  Twyford, 
for  T.  Adikes. 


John  Adikes,  for  Thomas  Adikes. 

P.  A.  Ross,  for  John  Adikes. 

The  Commission,  by  Andbbws,  Chief  Executive 
OflScer. —  This  case  has  been  the  subject  of  long  hear- 
ings, considerable  litigation  and  several  orders  of  the 
predecessors  of  the  Transit  Commisson.  The  present 
application,  however,  and  the  facts  bearing  thereon, 
can  be  reduced  to  simple  terms.    I  briefly  outline  the 
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physical  situation  of  the  locality  and  facilities 
affected. 

The  Long  Island  Railroad  Company  main  line  runs 
approximately  east  and  west  tiirough  Jamaica.  Its 
main  station  in  Jamaica  is  located  at  the  southwest 
comer  of  Gtiilford  street  (formerly  Sutphin  bonle- 
Tard)  and  Archer  place,  which  latter  street  is  approxi- 
mately parallel  to  the  main  tracks.  The  station  build- 
ing is  separated  from  the  station  platforms  by  the 
main  line  tracks,  whitdi  platforms  and  all  tracks, 
except  the  siding  hereinafter  mentioned,  are  upon  an 
elevated  structure.  Under  this  elevated  structure 
runs  Guilford  street,  which  is  a  north  and  south  street 
and  a  wide  thoroughfare  of  importance.  To  the  west 
Foley  avenue,  also  a  north  and  south  street,  runs 
under  the  elevated  structure,  but  at  present  the  arch 
carrying  the  latter  street  under  the  elevated  structure 
is  not  completed  and  only  a  foot-way  leads  under  the 
tracks. 

At  the  time  the. Jamaica  improvement  which  car- 
ried the  Long  Island  tracks  through  Jamaica  upon  aa 
elevated  structure  was  designed,  it  was  intended  to 
construct  a  coach  yard  or  car  storage  yard,  compris- 
ing five  tracks,  north  of  the  main  line  tracks  and  weat 
of  the  station  building,  extending  700  feet  west  of 
Foley  avenue  and  600  feet  east  of  Foley  avenue.  A 
retaining  wall  was  built  some  distance  to  the  nortli 
of  the  main  line  tracks  along  the  south  side  of  Archer 
place ;  the  space  between  such  retaining  wall  and  main 
tracks  is  intended  for  the  car  storage  yard  aforesaid. 
The  yard  tracks  will  be  upon  a  fill  between  the  retain- 
ing wall  and  main  tracks,  which  fill  has  not  been  com- 
pleted owing  to  the  existence  of  the  siding  hereinafter 
mentioned.  It  appears  from  the  testimony  that  the 
Long  Island  Railroad  Company  is  about  to  acquire 
fifty  passenger  cars  for  the  purpose  of  improving  its 
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overtaxed  facilities  during  next  summer.  It  has  no 
place  to  store  these  cars  and  use  them  in  connection 
with  its  traffic  miless  the  car  storage  yard  in  question 
can  be  completed  by  that  time.  For  this  reason  it  Is 
of  great  importance  that  the  railroad  should  be 
allowed  to  complete  its  storage  yard  at  the  earliest 
possible  date. 

Two  blocks  to  the  east  of  Guilford  street,  the  firm 
of  J.  ft  T.  Adikes  has  a  mill  or  warehonse  north  of 
Archer  place  and  east  of  Tyndal  street.  A  nmnber  of 
years  ago  and  prior  to  the  elevation  of  the  Long 
Island  tracks  and  the  establishment  of  the  present 
main  station  above  mentioned,  there  was  installed  a 
siding  or  side  track  or  spur  track  leading  into  the 
Adikes  premises.  The  stub  end  of  this  track  com- 
mences at  a  point  in  their  property  north  of  Archer 
place  and  east  of  Tyndal  street.  It  runs  thence  at 
grade  in  a  general  southerly  direction  along  the  in- 
terior of  the  block  to  Archer  place,  crosses  Archer 
place  diagonally  on  a  curve  across  its  intersection 
with  Tyndal  street,  continues  with  a  curve  to  the 
southwest  and  then  to  the  northwest  upon  private 
property  back  to  Archer  place  near  Guilford  street, 
crosses  Guilford  street  and  continues  along  Archer 
place  to  the  west,  and  at  a  point  not  far  from  the 
northwest  comer  of  the  Long  Island  station  goes 
through  a  gap  in  the  retaining  wall  above  mentioned 
and  there  commences  to  ascend  upon  an  earth  em- 
bankment until  it  joins  the  main  line  tracks  at  a  point 
west  of  Foley  avenue.  This  siding  is  used  for  carry- 
ing freight  cars  propelled  by  steam  locomotives  into 
the  premises  of  J.  &  T.  Adikes.  Not  only  does  this 
aiding  cross  Archer  place,  Tyndal  street  and  Guilford 
street  and  occupy  part  of  the  surface  of  Arcier  place 
at  grade,  but  it  ascends  diagonally  through  tiie  space 
between  the  retaining  wall  and  the  main  tracks  which 
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will  hare  to  be  filled  in  before  the  car  storage  yard 
can  be  completed. 

This  aide  track  was  not  an  inappropriate  installa- 
tion at  the  time  of  its  construction  when  the  railroad 
was  at  grade,  the  main  station  a  considerable  distance 
away,  and  the  commnnity  not  nearly  so  thickly  popu- 
lated. But  nnder  present  conditions,  while  it  is  doubt- 
less a  convenience  to  J.  &  T.  Adikes,  it  crosses  and 
occupies  streets  at  grade  and  prevents  a  railroad  im> 
provement  of  great  importance  to  the  travelling  pub- 
lic. In  addition  to  these  considerations,  it  seems  that 
there  is  a  trolley  line  which  approaches  GuUford 
street  from  the  west  along  Archer  place  and  turns 
south  on  Guilford  street  past  the  main  station  under 
the  tracks.  The  side  track  and  the  trolley  tracks  cross 
each  other  at  grade  in  two  places  and  this  is  obviously 
objectionable.  Moreover,  it  is  desirable  that  Foley 
avenue,  which  now  furnishes  only  a  foot- way  under 
the  railroad  tracks,  should  be  opened  for  vehicular 
traffic. 

Upon  the  facts  as  they  now  exist,  there  is  no  ques- 
tion whatsoever  that  the  present  existing  siding  at 
grade  and  in  or  under  the  space  to  be  occupied  by  the 
storage  yard  is  now  unsafe  and  impracticable  and 
should  no  longer  be  tolerated;  and  the  distinguished 
counsel  who  represented  the  Messrs.  Adikea  before 
me  produced  no  evidence  and  made  no  contention  to 
the  contrary.  Indeed  the  evidence  produced  by  the 
Long  Island  Railroad  Company  upon  this  point  es- 
tablishes the  facts  beyond  a  reasonable  doubt. 

This  brings  me  to  a  brief  discussion  of  the  existing 
legal  and  regulatory  situation.  The  petition  of  the 
Long  Island  Railroad  Company  filed  with  the  Com- 
mission and  dated  November  1,  1921,  contains  a  com- 
plete statement  of  the  history  of  the  proceedings  and 
litigations  and  reference  may  be  made  thereto  for  a 
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fuller  statement  thereof.  In  brief,  it  sets  forth  that 
for  many  years  prior  to  1913  the  Adikes  side  track 
as  described  aboye  had  existed  and  that  in  1913  when 
the  elevation  of  the  railroad  was  under  progress,  the 
railroad  notiiied  Messrs.  Adikes  that  their  side  trat^ 
would  be  diacontinned.  The  railroad  was,  however, 
temporarily  enjoined  from  so  doing  in  an  action  in 
the  Supreme  Court.  Pinal  judgment  restraining  the 
removal  of  the  siding  was  had  in  this  action,  but  upon 
appeal  the  judgment  was  reversed  by  the  Appellate 
Division,  Second  Department  (Adikes  v.  Long  Island 
RaUroad  Company,  165  App.  Div.  221),  which  con- 
tihaed  the  injunction  but  decided  that  the  Pnblie 
Service  Commission  had  power  to  determine  whether 
the  Messrs.  Adikes  should  have  a  aiding  and  that  the 
burden  rested  upon  them  to  initiate  an  application  to 
the  Commission  for  aaoh  a  siding  as  provided  in 
section  27  of  the  Public  Service  Commission  Law. 

Upon  the  petition  of  Messrs.  Adikes  the  Public 
Service  Commission  for  the  First  District  in  1915  in 
this  case  made  an  order  which  in  substance  continued 
the  existing  side  track  and  directed  the  Long  Island 
Railroad  Company  to  construct  an  elevated  siding 
from  a  x>oint  east  of  Quilford  street  over  Archer  place 
to  the  Adikes  mill.  Upon  certiorari  the  Appellate 
Division  annulled  this  determination  and  remitted 
the  matter  to  the  Commission  with  authority  to  make 
an  order  limiting  the  construetioB  required  to  be  made 
by  the  Long  Island  Railroad  Company  to  an  elevated 
.side  track  to  connect  with  the  Adikes  aiding  when 
constructed  to  the  projwrty  line  of  the  said  railroad 
company,  and  in  its  discretion  to  require  the  old  side 
trai^  to  be  maintained  until  the  completion  of  Ihe  new 
elevated  one.  People  ex  ret  L.  I.  R.  R.  Co.  v.  Public 
Service  Commission,  170  App.  Div.  429. 

January  27,  1916,  the  Public  Service  Commission 
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made  its  order  wMch  directed  the  railroad  to  estab- 
lish a  switch  and  elevated  side  track  on  its  own  prop^ 
erty  between  its  railroad  at  Jamaica  and  a  lateral 
private  elevated  side  track  to  be  constructed  by 
Messrs.  Adikea  npon  their  own  property  and  across 
Tyndal  street  and  Archer  place  to  the  property  line 
of  the  railroad  company,  snch  switch  and  side  track 
to  be  constmcted  by  the  railroad  company  within 
three  months  from  the  date  of  the  completion  of  the 
Adikes  side  track  conetmctlon.  And  the  order  fur- 
ther required  the  railroad  to  maintain  and  operate 
the  side  track  then  (and  now)  established  until  the 
elevated  side  track  should  have  been  completed. 

In  other  words,  the  Public  Service  Commission 
decided  that  the  Messrs.  Adikes  must  build  their  own 
elevated  aide  track  np  to  the  railroad  company's  line 
and  that  within  three  months  thereafter  the  railroad 
must  connect  the  same  with  their  own  elevated  trades; 
until  completion  thereof  the  old  siding  was  to  be  con- 
tinued ;  but  there  was  no  compnlsion  npon  Adikes  to 
commence  or  complete  their  part  of  the  work  at  any 
given  time.  Plans  for  such  constmctions  were 
approved  by  the  Public  Service  Commission. 

Messrs.  Adikes  were  thus  left  in  a  very  comfortable 
situation.  They  had  their  siding,  and  it  was  advan- 
tageous to  them  to  delay  the  construction  of  their 
part  of  the  work  as  long  as  they  could.  In  the  latter 
they  have  been  hitherto  very  suceesafnl.  They  made 
various  applications  and  had  sundry  negotiations 
with  the  board  of  estimate  and  apportionment  and* 
sundry  other  dty  authorities  not  necessary  to  state 
here,  in  connection  with  the  construction  of  their  ele- 
vated side  track.  The  board  of  estimate  and  appor- 
tionment granted  consent  thereto  in  1917.  Owing  to 
a  proposed  widening  of  Archer  street,  and  certain 
other  reasons,  their  time  to  complete  the  construction 
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was  extended  by  said  board  Beveral  times  up  to  the 
faU  of  1921. 

The  delay  on  the  part  of  J.  &  T.  Adikes  has  now 
become  intolerable  in  view  of  the  proposed  acquisi- 
tion of  cars  by  the  railroad  and  the  necessity  of  com- 
pleting the  storage  yard  as  provided  for  in  the 
Jamaica  improvement  plana.  Until  comparatively 
recently  the  latter  was  not  of  very  serions  importance 
and  the  railroad,  as  well  as  the  Public  Service  Com- 
mission, did  not  take  action  to  hasten  the  work  to  be 
done  by  Messrs.  Adikes  and  the  consequent  removal 
of  the  existing  side  track.  It  is,  however,  very  evi- 
dent to  my  mind  that  the  increase  of  traffic,  both 
pedestrian,  vehicnlar  and  street  railway  on  Guilford 
street.  Archer  avenue,  etc.,  as  w€ill  as  the  general 
policy  of  the  city  with  respect  to  grade  crossings  or 
tracks  in  streets  at  grade  and  particularly  the  exi- 
gencies of  pnblic  travel  next  summer  now  require  that 
the  existing  side  track  should  be  removed  so  that  the 
storage  yard  can  be  completed  and  the  Foley  avenue 
crossing  can  be  finished.  The  plan  of  the  present 
main  Jamaica  station  (as  shown  in  Public  Service 
Commission  Case  1378)  provided  for  an  approach  at 
Foley  avenue  which  has  been  and  now  is  made  impos- 
sible by  the  presence  of  the  Adikes  siding.  There  are 
further  operating  and  engineering  facts  emphasizing 
the  necessity  of  the  completion  of  the  storage  yard 
which  I  do  not  deem  it  necessary  to  state  in  detail, 
but  which  are  likewise  of  compelling  influence  upon 
the  proposition. 

The  order  of  the  PnbKc  Service  Commission  of 
January  27,  1916,  whidi  is  now  in  force  has  been 
partly  stated  above.  To  make  its  effect  a  little 
clearer;  it  provides  in  paragraph  (6)  thereof  that  the 
'  Long  Island  Railroad  Company  shall  maintain  and 
operate  the  existing  side  track  above  described  until 
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the  new  elevated  side  tradi  and  switch  connection  pro- 
vided for  in  flaid  order  shall  have  been  constructed 
Under  this  provision  of  the  existing  order,  the  Long 
Island  Bailroad  Company  conld  not  remove  the  exist- 
ing siding  and  consequently,  inasmuch  as  no  time  was 
specified  in  said  order  when  Messrs.  Adikes  must 
commence  or  complete  the  elevated  siding  to  be  cod- 
stmcted  by  them,  and  as  the  Long  Island  Bailroad 
Company  was  required  by  said  order  to  bnild  their 
part  of  the  elevated  siding  within  three  months  from 
the  date  of  the  completion  of  Adikes*  imrt  of  the 
elevated  siding,  and  until  then  had  to  maintain  the 
existing  siding,  the  Messrs.  Adikes  were  not  bound  to 
build  an  elevated  track,  but  yet  the  railroad  company 
could  not  remove  the  existing  track  until  they  did  so. 
So  far  as  appears,  they  have  not  yet  contracted  for 
the  construction  of  their  elevated  siding,  but  have 
merely  prepared  plans  and  secured  municipal  con- 
sents thereto. 

Paragraph  (7)  of  said  order  provided  that  the  same 
should  take  effect  immediately  and  continue  in  force 
until  changed  or  abrogated  by  the  Commission.  This 
provision  reserves  to  the  Commission  power  to  make 
SQch  new  order  as  justice  and  changing  circumstances 
might  require.  In  my  opinion  both  justice  and  chang- 
ing cireomstances  now  require  that  the  Messrs.  J.  and 
T.  Adikea  should  be  deprived  of  further  power  to  hold 
up  an  important  improvement  as  they  have  done  in 
the  past  The  side  track  rights  of  a  private  firm 
must  be  subordinate  to  the  necessities  of  the  travelii^ 
pnblio  and  in  this  case  the  interests  of  the  traveling 
public  and  of  the  railroad  are  as  one.  The  side  track 
as  now  existing  has  ceased  to  be  safe  and  practicable. 
Coonsel  for  Adikes  did  not  in  any  respect  oppose  or 
contravene  the  facts  or  the  necessities  of  the  situation 
as  I  have  stated  them.    Application  was  made  for  a 
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thirt^'day  adjoDmment  npon  the  groTind  that  there 
was  some  diasensioD  between  certain  members  of  the 
Adikes  family,  this  being  the  reason  why  they  were 
not  prepared  to  start  eonstraotion;  and  conseqnently 
the  present  sidii^  which  so  impedes  the  important 
eonstrnction  above  described  should  be  allowed  to  con- 
tinne  in  statu  quo  for  another  thirty  days.  The 
gronnd  advanced  for  the  adjonnunent  seemed  to  me 
wholly  inBufficient  and  irrelevant  to  the  sitaation,  and 
the  adjonmment  asked  for  was  denied.  A  delay  of 
this  kind  might  prevent  the  oonstmctionof  the  storage 
yard  in  time  to  accommodate  the  new  oars  necessary 
for  summer  traffic,  although  Mr.  Morris,  chief  engi- 
neer of  tiie  railroad  company,  stated  that  the  storage 
yard  could  be  completed  in  thirty  days  after  the  rail- 
road was  allowed  to  commence  work. 

Upon  the  whole  record  and  the  testimony  and 
exhibits  before  me,  I  am  of  the  opinion  that  Messrs. 
J.  ft  T.  Adikes  have  had  ample  time  to  commence 
and  complete  the  work  required  to  be  done  by  them  in 
connection  with  their  part  of  the  elevated  side  track 
required  by  the  Public  Service  Commission's  order 
of  January  27,  1916,  and  could  have  done  so  by  the 
exercise  of  reasonable  diligence.  Delay  in  completing 
the  same  cannot  be  ascribed  to  the  fault  of  the  rail- 
road company,  inasmuch  as  it  was  under  an  injunc- 
tion. If  the  said  order  is  modified  as  hereinafter 
suggested,  it  will  nevertheless  take  some  time  to 
vacate  such  injunction.  J.  &  T.  Adikes  may  be  incon- 
venienced by  the  action  which  I  shall  reoommend,  but 
diligence  upon  their  part  in  proceeding  with  and  com- 
pleting the  construction  of  the  elevated  siding 
required  of  them  would  have  prevented,  and  if  prop- 
erly done,  will  prevent  any  such  inconvenience.  Any 
such  inconvenience  J.  &  T.  Adikes  may  suffer  is 
their  own  fault    The  present  application  of  the  Long 
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Island  Bailroad  Company  to  this  Commisaion,  by 
petition  dated  November  1,  1921,  is  "  that  Uie  order 
of  the  Public  Service  Commission  for  the  First  Dis- 
<trict  dated  January  27th,  1916  be  amended  so  as  to 
provide  that  unless  the  lateral  line  of  railroad  or 
private  side  track  to  be  constructed  by  J.  &  T.  Adikes 
upon  their  own  property  and  across  148tii  rtreet 
(formerly  Tyndal  street)  and  Archer  avenue  (for- 
merly Archer  street)  is  completed  within  three 
months  the  requirement  that  the  existing  track  be 
continued,  contained  in  said  order  (paragraph  6), 
shall  become  and  be  null  and  void  and  of  no  effect  and 
the  Long  Island  Bailroad  Company  shaU  thereupon 
be  permitted,  in  so  far  as  permission  may  be  granted 
by  the  Transit  Commission,  to  remove  the  side  track 
or  switch  connection  now  established  between  its  line 
of  railroad  and  the  property  of  J.  &  T.  Adikes  on  148th 
street  between  Fulton  street  and  Archer  avenue  at 
Jamaica  in  the  borough  of  Queens  and  your  peti- 
tioner further  prays  for  such  other  and  further  relief 
as  may  be  proper  in  the  premises." 

After  the  filing  of  the  petition,  efforts  were  made 
by  the  Transit  Commission  to  negotiate  and  expedite 
the  conatruotion  of  the  new  elevated  siding  without 
the  necessity  of  a  formal  hearing  and  order.  J.  &  T. 
Adikes  evinced  no  spirit  of  co-operation  in  these 
efforts.  It  became  hopeless  to  proceed  further  along 
these  lines.  I  see  no  prospect  that  J.  &  T.  Adikes  will 
do  anything  definite  in  the  way  of  construction  until 
they  have  to. 

It  is  my  opinion  and  I  recommend  that  the  Commis- 
sion should  now  modify  the  order  of  the  Public 
Service  Commission  of  January  27,  1916,  by  eflim- 
inating  paragraph  (6)  thereof  which  reads  as  fol- 
lows: "  That  said  the  Long  Island  Bailroad  Company 
shall  maintain  and  operate  the  sidetrack  or  switch  con- 


tv  Google 


Mattes  of  Adiebs.  439 

Transit  CmnmiaBion  [VoL  27] 

nection  now  established  maintained  and  operated 
between  its  line  of  railroad  and  tbe  property  of  said 
petitioners  situated  on  tbe  east  side  of  Tyndal  street 
between  Fulton  street  and  Archer  place  at  Jamaica 
in  the  borough  of  Queens,  city  of  New  York,  until  the 
switch  connection  and  sidetrack  herein  provided  for 
shall  have  been  constructed  and  pnt  in  operation." 
Further,  that,  in  so  far  as  permission  may  be  granted 
by  the  Transit  Commission,  it  should  authorize  tbe 
Long  Island  Railroad  Company  to  take  up  and  remove 
not  earlier  than  June  1, 1922,  all  of  the  ezistlng  side 
trat^  or  siding  and  switch  connections  appertaining 
thereto  as  is  upon  its  property  or  upon  public  streets. 
Any  preliminary  work  which  does  not  interfere  with 
the  existing  siding  may  be  done  prior  to  said  date. 
In  other  respects  tbe  said  order  should  remain  in 
force. 

The  effect  of  this  will  be  that  Messrs.  Adikes,  if 
they  want  any  siding  at  all,  must  at  once  commence 
constmotion  of  their  elevated  siding.  The  Commis- 
sion should  further  provide  that  the  railroad  com- 
pany shall,  as  soon  as  the  Adikes  construction  is  sub- 
stantially commenced,  start  the  construction  of  its 
portion  of  the  new  elevated  siding,  and  proceed  with 
due  diligence  to  complete  the  same  in  time  to  connect 
with  the  Adikes  structure  when  completed. 

I  am  convinced  that  tbe  existing  siding,  at  least  bo 
far  as  it  affects  the  construction  of  the  storage  yard, 
should  be  eliminated  in  time  for  the  railroad  company 
to  accomplish  the  completion  of  the  storage  yard 
which  is  very  important  for  use  for  summer  traffic 
It  is  true  that  this  action  may  result  in  depriving  the 
Adikes  of  any  siding  for  some  time  unless  they  pro- 
ceed with  promptness  and  diligence.  But  as  above 
stated,  this  is  not  the  fault  of  the  railroad  company 
or  of  the  Transit  Commission ;  all  the  delay  has  been 
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oauBed  by  the  injanction  secnred  by  J.  &  T.  Adlkea 
and  their  other  dilatory  tactics.  Private  siding  rights 
may  be  disoontijined  npon  the  application  of  the  rail- 
road corporation  if,  in  the  opinion  of  the  Commisuon, 
they  become  unsafe  or  impracticable.  Pub.  Serv. 
Comm.  Law,  §  2,  snbd.  2.  That  the  latter  is  the  fact 
under  the  circumstances  here,  I  have  no  hesitation  in 
concluding. 

Approved  and  adopted  by  the  Commission. 


In  the  Matter  of  the  Application  of  the  Villagb  or 
WiujAMsviLLE,  for  Approval  of  Its  New  Source  of 
"Water  Supply  to  be  Provided  under  Proposed 
Contract  with  the  Western  New  York  Water 
Company 

Water  Supply  Application  No.  270 

(W»tar  Control  Commisnon,  April  26,  1922) 

ApplicftUon  ipproTBd  u  modlfitd. 

Bt  thb  Commission. —  James  Chalmers,  Jr.,  presi- 
dent of  the  board  of  tmstees  of  the  village  of 
Williamsville,  on  November  3,  1921,  made  applica- 
tion to  the  Commission  for  its  approval  of  the 
project  of  said  village  for  obtaining  a  new  and  addi- 
tional supply  of  water  from  the  mains  of  the  Western 
New  York  Water  Company.  This  application  was 
filed  in  the  of&ce  of  the  Commission  November  10, 
1921. 

After  due  notice  published  in  the  Amherst  Bee  of 
Williamsville,  the  Buffalo  Courier  and  Buffalo  News 
of  Buffalo  and  by  posting  in  the  Williamsville  post- 
office  and  in  front  of  the  Village  Hall  in  the  village 
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of  Williamsville,  the  hearing  on  this  application  was 
held  in  the  said  Village  Hall  on  November  29,  1921, 
and  in  Alban;  on  February  21, 1922.  At  this  hearing 
the  Commission  oonsidered  the  petition,  maps  and 
plans  submitted,  examined  witnesses  and  heard  argn- 
ments  for  and  against  the  project,  as  shown  by  the 
minntea. 

Williamsville  proposes  to  discontinne  the  general 
use  of  its  existing  sources  of  water  supply  and  to 
enter  into  a  contract  with  the  Western  New  York 
Water  Company  for  a  supply  of  water.  That  com- 
pany is  to  extend  its  existing  eight-int^  main  on  Main 
street  from  Snyder  to  the  westerly  boundary  of  the 
village  of  Williamsville,  where  it  is  to  connect  with 
an  eight-inch  extension  to  be  constructed  by  the  vil- 
lage. The  company  undertakes  to  famish  water  at 
an  average  rate  not  exceeding  200,000  gallons  per 
day  and  at  a  pressure  equivalent  to  an  elevation  of 
the  hydraulic  gradient  at  the  village  line  nineteen 
feet  higher  than  the  top  of  the  village  standpipe. 
Water  supplied  is  to  be  measured  by  a  meter  and  the 
village  is  to  pay  thirteen  cents  per  1,000  gallons  for 
the  amount  of  water  used,  but  it  undertakes  to  pay 
for  an  average  amount  of  at  least  100,000  gallons  per 
day.  In  addition,  the  village  proposes  to  maintain 
its  existing  wells,  pumping  station  and  standpipe  for 
emergency  fire  use.  The  existing  pumps  are  to  be 
equipped  with  eleotrio  motors.  The  existing  apparatus 
for  sterilizing  with  liquid  chlorine  all  water  drawn 
from  the  wells  is  to  be  mantained  in  a  similar  man- 
ner. The  sum  of  $10,000  has  been  appropriated  for 
making  extensions  and  changes  in  the  distribution 
system. 

Numerous  objections  to  the  project  were  filed  and 
there  was  vigorous  opposition  at  the  hearing.  About 
one  hundred  and  twenty  persons,  representing  them- 
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aelvea  as  taxpayers  in  the  village,  signed  Bxxch  objec- 
tions. In  addition,  fourteen  persons,  daiming  now  to 
be  taxpayers  and  prospective  water  nsers  in  the  vil- 
lage, but  Dot  resident  therein  at  the  time  of  the  last 
general  election,  filed  a  petition  asking  that  the  appli- 
cation be  rejected.  A  similar  petition  was  filed  by 
thirteen  persons  claiming  to  be  taxpayers  in  the  vil- 
lage, who  failed  to  vote  at  the  last  general  election. 
Also  a  petition  was  filed,  signed  by  forty-two  persons 
claiming  to  be  taxpayers  of  the  village,  requesting 
the  commission  to  subpoena  Mr.  Walter  McCnIloh,  an 
engineer  formerly  employed  by  the  board  of  water 
commissioneTs  of  WiUiamsville,  to  testify  at  the  hear- 
ing. The  basis  of  the  objections  of  all  these  persons 
was  that  the  proposed  change  in  water  supply  is 
unnecessary  and  undesirable,  it  being  specifically 
claimed  that  the  sanitary  quality  of  WiUiamsville 
water  is  better  than  that  of  the  Western  New  York 
Water  Company  and  that,  if  the  proposed  project 
was  carried  out,  water  will  cost  more  and  fire  pro- 
tection wUl  not  be  as  good  as  under  the  present 
arrangement.  Objection  was  filed  by  the  village  of 
Kenmore,  claiming  that  the  water  supply  interests 
of  that  municipality  will  be  injured  by  the  carrying 
out  of  this  project. 

After  careful  study  of  the  petition  and  its  exhibits, 
the  evidence  and  arguments  given  at  the  hearing  and 
the  report  of  the  engineer  of  the  Commission  on  this 
application,  it  appears  as  follows : 

WiUiamsville  is  an  incorporated  village  in  the 
town  of  Amherst,  Erie  county.  It  is  located  near  the 
center  of  the  southerly  boundary  of  that  town,  on 
Ellicott  creek,  the  Niagara  Falls  branch  of  the 
Lehigh  Valley  railroad  and  on  a  trolley  line  running 
along  Main  street  from  Buffalo  to  WiUiamsville. 
This  village  has  a  separate  board  of  water  commis- 
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sionerB.  According  to  the  petition  the  assesaed  val- 
uation of  all  property  in  this  village  is  over  $2,000,000. 
The  bonded  indebtedness  is  $89,000,  of  which  amonnt 
$41,000  was  issued  to  pay  for  waterworks  oonstme- 
tion.  The  estimated  present  population  of  Williams- 
ville  ifl  1,980. 

Williamsville  constmcted  a  mnnicipally  owned 
water  supply  system  in  1895.  Originally  water  waa 
obtained  from  springs  in  the  bottom  of  a  55,000-gallon 
reservoir.  "Water  from  the  reservoir  was  pumped  by 
two  steam-driven  pumps,  with  a  combined  capacity  of 
750,000  gallons  per  day,  located  in  the  power  station 
of  the  Buffalo  and  Williamsville  Railroad  Company, 
into  the  distribution  mains  and  into  an  80,000-gallon 
steel  standpipe.  The  pumps  are  operated  by  the  rail- 
road company. 

On  April  12,  1916  (Water  Supply  Application  No. 
201),  the  Conservation  Commission  approved  of  an 
'  additional  source  of  water  supply  for  this  village, 
consisting  of  four  driven  wells  sunk  near  the  old 
reservoir,  water  from  which  is  pumped  by  the  orig- 
inal equipment.  As  the  quality  of  the  water  from 
these  wells  was  open  to  question,  devices  for  steriliz- 
ing with  liquid  chlorine  the  water  drawn  therefrom 
have  been  installed  and  maintained  in  operation. 

On  March  1,  1921,  the  board  of  trustees  of  the  vil- 
lage of  Williamsville,  acting  upon  various  taxpayers' 
petitions  therefor,  submitted  to  the  electors  of  the 
village  at  the  general  village  election  to  be  held  March 
15,  1921,  the  proposition  for  carrying  out  the  project 
now  under  consideration.  This  election,  according  to 
the  records  of  the  village,  was  held  and  the  proposi- 
tion carried  in  the  affirmative  by  a  vote  of  217  for 
to  216  against  the  project.  The  making  of  this  peti- 
tion to  the  .Water  Power  Commission  was  authorized 
by  resolution  of  the  board  of  trustees  of  said  village 
adopted  at  a  meeting  held  July  5,  1921, 
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Delay  in  submitting  this  project  to  the  CominiBsion 
for  approval  was  apparently  canaed  by  efforts  of  cer- 
tain taxpayers  to  have  the  vote  on  this  proposition 
reviewed  by  the  conrts.  The  conrts  deelined  to  make 
a  recount  or  to  intervene  in  the  matter.  Apparently, 
as  a  result  of  this  controversy,  certain  of  the  village 
trnstees  who,  when  elected,  were  not  in  favor  of  the 
project,  resigned  and  their  recently  defeated  oppo- 
nents, who  were  in  favor  of  the  project,  were 
appointed  to  fill  the  positions  thus  left  vacant.  The 
board  of  water  commisBionera  of  the  villf^^e  were 
strongly  opposed  to  the  project. 

The  sources  of  supply  now  in  ose  have  never  failed 
to  yield  an  amount  of  water  adequate  for  the  needs 
of  the  people  of  this  village.  The  system  at  present 
installed  seems  to  be  adequate  and  reasonably  safe. 
Apparently,  however,  there  is  undue  leakage  from 
the  mains,  which  should  be  remedied.  Ail  taps  are 
metered  and  the  measured  water  consmnption  is  ' 
abont  forty  gallons  per  capita  per  day.  The  total 
pompage  is  not  known,  bat  it  is  at  a  much  higher  rate. 
The  fire  protection  afforded  by  the  present  system 
appears  to  be  reasonably  good  for  a  village  of  this 
size.  Pressures  were  not  high,  but  this  defect  has 
been  remedied  by  the  pnrdiase  of  a  pumping  fire 
engine. 

"Water  drawn  from  the  exiating  sources  of  snpply, 
after  chlorination,  is  now  of  satisfactory  sanitary  qual- 
ity. On  account  of  peculiar  conditions  in  this  village, 
conditions  may  change  at  almost  any  time  and  any  new 
building  project  may  result  in  gross  sewage  contam- 
ination of  the  water  drawn  from  these  wells. 
Williamsville  has  no  sewerage  system.  Sewage  is 
disposed  of  by  the  individual  householders  by  dis- 
charging it  into  leaching  cesspools,  directly  into  fis- 
sures in  the  underlying  limestone  formation,  or  into 
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abandoned  wells  or  wells  sunk  for  the  purpoae.  For- 
tunately the  thickly  settled  portion  of  the  village  is 
downstream  from  tiie  weUs,  bat  as  long  as  the  present 
method  of  sewage  disposal  is  continued  the  sanitary 
quality  of  the  village  water  will  always  be  threatened. 
Although  the  wells  are  now  biit  slightly  polluted,  con- 
stant vigilancse  on  the  part  of  the  village  authorities 
will  be  required  to  insnre  the  continued  satisfactory 
condition  of  this  water. 

Water  from  tiie  existing  wells  has  a  hardness  run- 
ning np  to  500  to  700  parts  per  1,000,000,  an  amount 
BO  great  as  to  make  it  nnpalatable  to  many  persons  and 
to  make  it  undesirable  for  cooking,  washing  or  lann* 
dry  uses.  The  majority  of  the  householders  in  the 
village  have  installed  cisterns,  in  which  rain  water 
collected  from  the  roofs  of  their  buildings  is  stored, 
and  duplicate  water  piping  in  the  dwellings.  Water 
is  pmnped  from  the  datems  either  by  water-motor 
pumps  run  by  village  water,  or  by  electrically  oper- 
ated pumps.  This  requires  an  extra  expenditure, 
sometimes  amounting  to  five  hundred  dollars,  for 
each  house,  and  a  variable  but  appreciable  annual 
operating  expense  for  pumping  soft  water,  which 
runs  from  twenty  dollars  to  forty  dollars  a  year. 
Desire  for  soft  water,  available  without  the  installa- 
tion of  these  secondary  systems,  is  the  fundamental 
cause  for  the  making  of  this  application. 

Western  New  York  Water  Company  supplies  water 
to  the  city  of  Lackawanna,  the  villages  of  Blasdell, 
Depew,  Kenmore,  Lancaster  and  Sloan  and  to  various 
individuals  and  manufacturing  plants  in  the  towns 
of  Alden,  Amherst,  Cheektow^a,  Hamburg,  East 
Hamburg,  Lancaster,  Towanda  and  West  Seneca,  a 
district  covering  all  of  the  territory  immediately  out- 
side of  and  adjacent  to  the  city  of  Buffalo.  It  also 
supplies  water  to  the  Erie  county  almshouse  within 
the  limits  of  the  city  of  Buffalo. 

Dymzecty  Google 


446  State  Defastuent  Bbfobts 

[Vol  27]  Wotco-  Contx^  Commission 

This  company  obtains  water  from  Lake  Erie  at 
Woodlawn  Beadi,  sonth  of  Buffalo  and  west  of  Blas- 
dell.  Water  is  drawn  through  two  intake  pipes, 
extending  about  6,000  feet  into  the  lake,  to  Woodlawn 
pumping  station;  which  has  pumping  equipment  of 
15,000,000  gallons  per  day  capacity  with  reserve 
equipment  of  7,000,000  gallons  per  day.  From  the 
pumping  station  to  Depew  there  are  two  mains;  one 
direct,  sixteen  inches  in  diameter;  one  twenty-' 
four  inches  in  diameter  to  Windom  reservoir  and 
Doyle  and  for  the  remainder  of  the  distance  six- 
teen inches  in  diameter.  These  mains  are  connected 
to  two  reservoirs:  Windom  reservoir  in  East  Ham- 
burg, capacity  10,000,000  gallons,  elevation  761; 
Depew  reservoir  in  Depew,  capacity  3,000,000  gal- 
lons, elevation  679.27.  Adjacent  to  this  last  reservoir 
is  the  high  service  pumping  station  with  a  capacity  of 
5,500,000  gallons  per  day  and  a  reserve  capacity  of 
5,000,000  gallons  per  day.  From  this  pumping  sta- 
tion a  sixteen-inch  main  supplies  Depew  and  Lan- 
caster and  a  main  of  similar  size  runs  westerly  to 
Sloan  and  from  thence  is  continued  in  a  northerly 
direction  by  a  twelve-inch  main  to  Kenmore  and 
beyond.  In  addition  to  these  supply  mains  the  com- 
pany has  numerous  branch  distribution  mains  in 
various  parts  of  the  district  supplied.  Water  for 
Williamsville  is  to  be  pumped  first  from  Woodlawn 
Beach  to  Depew  reservoir,  thence  westerly,  through  a 
sixteen-inch  main,  to  the  Buffalo  line  north  of  Sloan; 
thence  northerly  and  westerly  through  a  twelve-inch 
main  to  Eggertsville;  thence  easterly  through  an 
eight-inch  main,  through  Snyder,  to  Williamsville. 

According  to  the  testimony  submitted,  water  is 
pumped  from  the  Woodlawn  Beach  station  at  the 
average  rate  of  8,300,000  gallons  per  day  and  from 
the  Depew  station  at  the  average  rate  of  3,700,000 
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gallons  per  day.  The  pumpage  at  this  last  station 
varies  between  2,700,000  and  4,200,000  gallons  per 
day.  Evidently  the  company  has  ample  pumping 
capacity  to  meet  the  needs  of  its  present  cnatomers 
and  of  Williamsville  in  addition. 

The  lake  water  pumped  by  this  company  ia  subject 
to  a  certain  amount  of  contamination,  although  it  is 
probably  somewhat  better  than  that  pumped  by  the 
city  of  Buffalo.  At  present  it  is  sterilized  by  chlorina- 
tion  and  with  careful  management  this  purification  is 
sufficient  to  eliminate  colon  bacilli  and  danger  of  the 
ordinary  waterbome  diseases.  At  times,  perhaps  ' 
thirty  to  forty  days  out  of  the  year,  the  water  is  some- 
what cloudy,  though  in  this  respect  it  is  better  than 
that  of  the  city  of  Buffalo.  The  water  pumped  into 
the  northwesterly  section  is  better  in  this  respect  than 
the  water  supplied  to  Lackawanna,  as  it  has  been 
given  additional  purification  by  sedimentation  in  two 
reservoirs.  At  the  present  time  the  sanitary  condi- 
tion of  the  water  supplied  by  this  company  appears  to 
be  good  and,  except  for  cloudiness,  as  good  as  that 
now  supplied  to  Williamsville.  It  is  much  softer  than 
the  Williamsville  water  and  not  open  to  the  danger 
of  sudden  gross  and  unexpected  contamination.  In 
the  future  the  quality  of  this  water  will  be  improved. 
Plans  are  now  being  prepared  for  a  filter  plant  to  be 
installed  at  Woodlawn  pumping  station  and  this 
plant  will  probably  be  in  operation  before  the  dty  of 
Buffalo  completes  its  proposed  filter  installation. 

Study  of  the  present  demands  on  the  company's 
mains,  the  sizes  of  these  mains,  pressures  against 
which  water  is  and  can  be  pumped  and  the  topography 
of  the  district-indicates  that  this  system  readily  can 
supply  water  to  all  the  territory  now  served  and  the 
village  of  Williamsville  in  addition.  The  additional 
draft  in  Williamsville  will  have  no  adverse  effect  on 
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any  of  the  communities  now  served  by  the  company. 
On  account  of  the  long  eight-indi  pipe  line  between 
Eggertflville  and  Williamaville,  enough  water  for  fire 
fighting  purposes  cannot  be  delivered  in  the  latter 
village  under  suitable  pressures.  Ordinary  fire  needs 
can  be  met  if  a  pumping  engine  is  used.  This  lack  of 
pressure  can  be  remedied  by  installing  a  lai^er  main 
or  by  making  additional  connections  to  the  larger 
mains.  Sucb  connections  will  be  made  in  the  not  dis> 
tant  future.  The  company  also  proposes  to  install 
somewhere  in  the  neighborhood  of  Williamsville  an 
elevated  standpipe  or  reservoir,  which  will  give  this 
high  service  district  a  reserve  snpply  in  case  of  aud- 
dents  to  the  pmnps  and  more  uniform  pressures.  It 
is  probable  that  the  installation  of  sach  a  standpipe 
would  benefit  fire  protection  in  Williamsville.  TTntil 
some  sndi  arrangement  is  made,  the  village  of 
Williamsville  should  maintain  its  present  equipment 
in  condition  for  emergent^  use  and  this  the  village 
proposes  to  do.  This  also  will  eliminate  the  objec- 
tion made  by  the  village  of  Kenmore,  as  in  the 
remote  possibility  that  simultaneous  fires  occurred 
in  Williamsville  and  Kemnore,  all  the  water  which 
the  company  could  supply  would  be  available  for  the 
use  of  Kenmore,  as  Williamsville  would  depend  on  its 
own  sources  of  supply. 

The  objectors  claimed  that  under  this  project  fire 
protection  in  Williamsville  would  be  insufficient. 
This  claim  seems  to  have  been  based  on  the  assump- 
tion that  the  existing  village  wells,  pomps  and  stand- 
pipe  were  to  be  abandoned.  It  was  on  that  basis  that 
Mr.  McCulloh  originally  reported  upon  this  propom- 
tion  and  for  that  reason  bis  testimony  was  desired  at 
the  hearing.  Apparently  that  was  the  original 
project,  but  it  has  since  been  modified  to  provide  for 
the   retention   for    emergency   use   of   the    existing 
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Bourees  of  water  snpply.  Mr.  McCnlloh  teatifted  at 
the  hearing,  although  he  was  not  sabpcenaed  by  the 
Commiasion.  The  majority  of  the  recommendations 
made  by  him  have  been  incorporated  in  the  project  — 
thus  meeting  many  of  the  objeetionB,  which  seem  to 
have  been  based  on  bis  report  rather  than  on  the 
project  as  anbmitted. 

It  is  advised  that  the  people  of  Williamsville  give 
some  study  to  the  advisability  of  putting  a  pressure 
redncing  valve  on  the  connection  to  the  mains  of  the 
Western  New  York  Water  Company.  Unless  this 
is  done  the  village  mains  will  at  times  be  subjected  to 
pressures  materially  higher  than  those  now  in  use; 
which  may  cause  undue  leakage  therefrom.  It  will 
also  be  necessaty  to  eat  the  standpipe  off  from  the 
distribution  system  in  order  to  keep  it  from  over- 
flowing, whereas  better  fire  protection  would  be  given 
if  this  standpipe  were  always  connected  therewith. 
Also  a  check  valve  shonld  be  installed  at  the  connec- 
tion to  prevent  water  from  Williamsville  from  flow- 
ing out  of  the  village  into  the  mains  of  the  Western 
New  York  Water  Company. 

Desire  for  softer  water  in  Williamsville  is  the  real 
cause  of  this  application  and  such  water  can  be  ob- 
tained as  proposed  without  detriment  to  the  inter- 
ests of  other  communities.  On  the  basis  of  the  actual 
rates  now  charged  in  Williamsville  and  the  cost  o£ 
buying  water  from  the  company,  this  soft  water  will 
be  somewhat  more  expensive  than  hard  water  now  in 
use.  As,  however,  with  soft  water  available,  the 
extra  cost  of  installing  duplicate  water  systems  in 
the  hoases  and  the  continuing  cost  of  operating  the 
same  will  be  eliminated,  it  may  well  be  doubted 
whether  there  will  be  a  real  increase  in  the  cost  of 
water  to  the  consumers.  It  is  claimed  by  the  object- 
20 
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ors  that  the  majority  of  the  people  in  this  village  do 
not  desire  this  change.  Certainly  the  vote  on  the 
proposition  was  not  overwhelmingly  in  favor  of  the 
project.  Nevertheless  it  appears  that  the  project 
was  submitted  to  the  electors  of  this  village  in  the 
manner  prescribed  by  the  Legislature  for  the  deter- 
mination of  such  questions  and  the  vote  on  the  prop- 
osition was  favorable  to  it.  As  long  as  Qxe  only  ques- 
tion involved  is  that  of  the  desires  of  the  people  of 
the  village,  this  Commission  would  not  presume  to 
overthrow  the  results  of  an  election  held  as  provided 
by  statute.  It  must  find  that,  as  far  as  the  will  of  the 
people  of  this  village  has  bearing  on  the  question  of 
public  necessity,  they  have  legally  expressed  their 
desire  to  carry  out  this  project  and,  as  no  unfavor- 
able conditions  have  been  shown,  the  Commission, 
therefore,  finds  that  public  necessity  justifies  the 
granting  of  this  application. 

Kenmore  filed  objections  inspired  hy  fear  that  its 
water  supply  would  be  adversely  affected  by  the  draft 
of  water  in  WilHamsviUe.  The  results  of  careful 
study  indicate  that  Kenmore  is  so  advantageously 
located  both  as  regards  topography  and  sizes  of 
mains  that  it  can  obtain  a  sufficient  supply  of  water 
to  meet  the  reasonable  present  needs  of  its  inhab- 
itants at  all  times,  regardless  of  what  water  may  be 
taken  by  WilliamsviUe.  It  is  true  that  to  a  certain 
extent  every  addition  to  the  system  of  the  "Western 
New  Tort  Water  Company  increases  Uie  danger  of 
interruption,  by  breakage  or  accident,  of  the  service 
given  by  that  company ;  hut  in  this  case  the  increased 
danger  is  too  small  to  be  given  serious  consideration 
as  affecting  the  interests  of  the  village  of  Kenmore. 

"Williameville  proposes  to  construct  certain  exten- 
sions to  its  mains  in  order  to  carry  out  this  project 
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Plana  and  specifications  for  this  work  have  not  been 
sabmitted  and  it  mil  be  required  that  they  be  sub- 
mitted before  the  project  is  actually  carried  out. 

The  money  appropriated  by  the  village  for  the  car- 
rying out  of  this  project  appears  to  be  sufficient  for 
the  purpose.  No  large  or  peculiar  damages  need  be 
anticipated. 

In  order  to  protect  the  interests  of  other  munira- 
palities  and  districts  supplied  by  this  company,  as 
well  as  those  of  the  people  of  WiUiamBville,  it  will  be 
required  that  the  WilUamsville  standpipe,  pumps  and 
chlorine  machine  be  maintained  for  emergency  and 
fire  use,  that  the  pomps  be  equipped  with  electric 
motors,  that  all  water  pumped  from  the  Williams- 
ville  wells  shall  continue  to  be  chlorinated  and  that 
plans  and  specifications  for  the  proposed  construction 
work  shall  be  submitted  to  this  Commiaeion  for  ap- 
proval before  work  is  started. 

In  consideration  of  the  above  it  is  our  opinion  that 
an  order  should  be  made  in  conformity  with  these 
views. 

In  accordance  with  the  foregoing  memorandum,  the 
Commiasion  on  the  same  day  entered  the  following 
decision : 

Bt  the  Commission'. —  On  November  3,  1921,  the 
village  of  Williamsville  made  application  to  the  Water 
Power  Commission  for  approval  of  a  project  involv- 
ing the  abandonment  of  its  present  sources  of  water 
supply,  except  for  emergency  use,  and  the  entering 
into  a  contract  for  a  supply  of  water  with  the  "West- 
em  New  York  Water  Company.  This  application 
was  filed  in  the  office  of  the  Water  Power  Commis- 
sion November  10,  1921. 

After  due  notice  published  as  required  by  law,  a 
hearing  was  had  on  this  matter  in  the  ViUage  Hall  in 
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the  village  of  Williamsville  on  November  29,  1921,  at 
10:00  o'clo(^  in  the  forenoon,  and  thereafter  con- 
tinaed  in  the  oflSce  of  the  Conservation  Commission 
in  the  city  of  Albany  on  February  21,  1922,  at  10:00 
o'clo(A  in  the  forenoon. 

At  this  bearing  the  village  of  "WiUiamBville,  the 
applicant  herein,  was  represented  by  Myron  S.  Short, 
village  attorney.  Objections  to  the  application  were 
filed  by:  H.  J.  Hopkins,  who  appeared  in  person  at 
the  hearing;  Dr.  Harry  B.  Huver,  on  his  own  behalf 
and  representing  115  taxpayers  of  the  village,  ap- 
peared in  person ;  the  village  of  Kenmore,  represented 
at  the  hearing  by  "Walter  Ducker,  village  president, 
Frank  C.  Moore,  village  clerk,  and  Fred  J.  Blackmon, 
village  attorney;  Franklin  J.  Maurer,  ■who  appeared 
in  person  and  also  by  Emery  and  Paul  (represented 
by  W.  B.  Paul),  his  attorneys;  Henry  Staffel  filed 
objections,  but  did  not  appear  at  the  hearing. 

On  April  1.  1922,  by  the  provisions  of  chapter  413, 
Laws  of  1922,  the  name  of  the  Commission  was 
changed  to  Water  Control  Commission. 

The  petition,  maps  and  profiles  submitted  by  the 
petitioner  having  been  examined,  the  witnesses  sub- 
mitted  by  the  parties  having  been  heard,  together 
with  the  arguments  of  counsel,  and  due  deliberation 
thereon  having  been  had,  the  Commission  finds  that: 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  village  and  the  interests  of  other  municipal 
corporations,  civil  divisions  of  the  State  and  the  in- 
habitants thereof,  it  is  hereby  determined  to  be  neces- 
sary to  modify  this  application  as  submitted  and  it  is 
hereby  modified  by  imposing  the  following  conditions; 

1.  The  existing  wells,  standpipe  and  pumps  belong- 
ing to  the  village  of  Williamsville  and  now  used  by  it 
shall,  until  such  time  as  adequate  fire  protection  can 
be  given  this  village  by  the  'Westem  New  York  Water 
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Company,    be    maintained,    ready    for    nse    in    an 
emergency. 

2.  The  pumpB  shall  be  equipped  with  suitable  elec- 
tric motors. 

3.  The  existing  devices  for  sterilizing  with  liquid 
chlorine  the  water  pnmped  from  these  weUs  shall  be 
maintained  and  no  water  shall  be  pumped  from  the 
wells  into  the  distribation  piping  of  the  village  unless 
it  shall  have  been  adequately  sterilized  by  liquid 
chlorine. 

4.  Before  any  constraction  work  is  started  on  this 
project,  complete  plans  and  specifications  for  such 
work  shall  be  submitted  to  and  approved  by  the  Com- 
mission. Such  work  shall  be  done  only  in  complete 
accord  with  plans  and  specifications  which  have  been 
so  submitted  and  approved. 

5.  This  project  shall  be  completely  carried  out 
within  two  years  from  the  date  of  this  approval. 

Subject  to  the  above  modifications,  the  Commission 
therefore  finds  and  determines : 

First.  That  the  plans  proposed  are  justified  by  pub- 
lic necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  purification  of  such 
additional  supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable 
provisions  for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property,  both 
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direct  and  indirect,  -which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Control  Commission  does 
hereby  approve  the  said  application  of  the  village  of 
Williamsville  as  thus  modified. 

■In  witness  whereof,  the  Water  Control  Commis- 
sion  has   caused   this   determination  and 
approval  to   be   signed  by   the  members 
thereof  and  has  caused  its  official  seal  to 
[li.  8.]    be  affixed  hereto  and  has  filed  the  same 
with  all  maps,  plans,  reports  and  other 
papers  relating  thereto  in  its  office  in  the 
city  of  Albany,  this  26th  day  of  April,  1922. 
Water  Coktrol  Commission 
Albxandeb  Macdonald 

Conservation  Commissioner 
Chablss  D.  Nbwton 

Attomey-Qenerd 
Frank  M.  Willtams 
A  H  Perkins  State  Engineer  and  Surveyor 

Secretary  to  the  Commission 


In  the  Matter  of  the  Application  of  the  Crrr  of 
pLATTSBURtiH  foT  the  Approval  of  its  Maps,  Plans 
and  Profiles  of  a  Source  or  Sources  of  Water  Sup- 
ply and  the  Means  of  Bemoving  Contamination  and 
of  the  Means  of  Purifying  Same 

Water  Supply  Application  No.  278 

(Water  Control  Commission,  April  26,  1922) 

Application  approved  as  modified. 

By  the  Commission. —  Merritt  Spear,  mayor  of  the 
city  of  Flattsburgh,  acting  in  the  name  and  on  behalf 
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of  that  mtmicipality,  on  March  1,  1922,  made  appli- 
cation to  the  Water  Power  Comimssion  for  approval 
of  the  plana  of  that  city  for  obtaining  an  additional 
supply  of  -water.  This  application  was  filed  March  2, 
1922. 

After  dne  notice  pnbliehed  in  the  Flattabargh  Press 
and  the  Plattsbnrgh  BepubUcan,  the  hearing  on  this 
application  was  held  in  the  City  Hall  in  the  city  of 
Plattsburgh  on  Mardi  28, 1922,  at  10 KK)  o'clock  in  the 
forenoon.  At  this  hearing  the  Conunission  consid- 
ered the  petition,  maps  and  plana  submitted,  examined 
witnesses  and  heard  arguments  for  the  project.  The 
petitioner  appeared  at  the  hearing  by  Merritt  Spear, 
mayor;  Frank  P.  Fitzpatrick,  Jerome  E.  Kentle,  John 
McGatUley,  Job  Lnda,  Eogene  Goff  and  Hubert 
Foster,  aldermen;  Frank  A.  Marston  and  Eldon  S. 
Clark,  representing  Metcalf  &  Eddy,  engineers  for 
the  project;  Thomas  0.  Bnrke,  saperintendent  of  pub- 
lic works;  Dr.  J.  E.  LaBocqne,  health  officer;  Irving 
L.  Wood,  city  clerk;  Charles  M.  Barnard,  former 
mayor ;  and  was  represented  by  B.  C.  Booth,  corpora- 
tion counsel.  Objections  were  filed  by:  Ellen  Clancy, 
on  behalf  of  herself  and  her  brother  James ;  she  ap- 
peared in  person  and  was  also  represented  by  Samuel 
T.  Cobum  and  by  Ernest  C.  Gordon,  her  attorney; 
Henry  Clancy  appearing  in  person;  Fred  Sears  ap- 
pearing in  person;  and  Mrs.  Jennie  Clay  Bechtoldt, 
who  appeared  in  person  and  by  her  husband,  Edward 
Bechtoldt. 

It  is  proposed  to  develop  Mead  brook — a  tributary 
of  Saranac  river  —  as  an  additional  source  of  supply. 
On  this  stream,  immediately  above  Mead  pond  —  an 
old  mill  dam  now  owned  and  formerly  used  by  the 
dty  — a  400,000,000  gallon  reservoir  is  to  be  con- 
structed. This  reservoir  is  to  be  formed  by  a  dam  of 
earth  and  concrete  with  a  maximum  height  of  61 
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feet;  spillway  crest  to  be  at  elevation  516.5  and  top 
elevation  525  feet  above  sea  level.  The  reservoir  will 
have  a  water  surface  of  abont  eeventy-four  acres  and 
a  tributary  drainage  area  of  six  and  three-tenths 
square  miles.  In  the  future  the  city  proposes  to  in- 
crease the  storage  of  this  reservoir  to  525,000,000  gal- 
lons and  desires  such  increase  to  be  approved  at  the 
present  time  subject  to  later  approval  of  the  plans  of 
the  proposed  works.  Water  is  to  be  drawn  from  the 
reservoir  through  a  concrete  gate  house  and  deliv- 
ered through  a  sizteen-inch  cast-iron  pipe  line,  which 
is  to  be  connected  to  the  existing  sixteen-inoh  cast- 
iron  pipe  line  which  extends  to  within  150  feet  of  the 
old  dam  at  Mead  pond.  All  water  drawn  from  Mead 
brook  is  to  be  sterilized  with  liquid  chlorine  and  in 
addition  the  watershed  is  to  be  put  in  sanitary  con- 
dition by  the  removal  of  certain  buildings  and  other 
precautions  and  is  to  be  protected  by  sanitary  rules 
and  regulations  to  be  enacted  by  the  city  in  conjunc- 
tion with  the  State  Department  of  Health.  As  part 
of  the  project,  it  will  be  necessary  to  relocate  a  por- 
tion of  one  highway,  the  so-called  Band  Hill  road. 

Objections  were  filed  by  various  persons  whose 
property  is  to  be  taken  or  affected  by  the  project. 
Mr.  Sears  objected  to  the  piping  of  water  from  the 
spring  on  his  place,  which  woald  deprive  him  of  the 
use  of  that  water.  Other  objectors  feared  subdi- 
vision of  their  farms  by  the  taking  of  portions  of 
them,  or  desired  to  be  left  undisturbed  in  houses  situ- 
ated in  or  near  the  proposed  reservoir  basin. 

This  application  was  filed  with  and  the  hearing  held 
by  the  Water  Power  Commission,  created  by  chapter 
499  of  the  Laws  of  1921,  effective  July  1,  1921.  On 
April  1,  1922,  the  Governor  approved  chapter  413  of 
the  Laws  of  1922,  which  changed  the  name  of  that 
Commission  to  the  Water  Control  Commission  and  it 
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falls  to  this  latter  Commission  to  make  the  decision 
on  this  application. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
petition,  it  appears  as  follows : 

Plattsbnrgh  is  a  city  in  Clinton  county,  situated  on 
the  west  bank  of  Lake  Champlain,  at  the  mouth  of  the 
Saranac  river.  It  is  served  by  various  branches  of 
the  Delaware  and  Hudson  railroad.  This  city  is  an 
.  important  manufacturing  and  commercial  center  and 
adjacent  to  it  and  supplied  by  it  with  water  is  the 
army  post  of  Plattsburgh  Barracks,  Hotel  Champlain, 
a  large  Catholic  summer  school  at  Bluff  Point  and 
other  enterprises  depending  on  the  summer  popu- 
lation. 

By  the  census  of  1920  the  population  of  Plattsburgh 
was  10,909.  The  present  summer  population  is  con- 
siderably larger  than  this.  The  normal  population  of 
Plattsbnrgh  Barracks  is  over  1,000  persons  and  con- 
siderably larger  while  the  training  camp  is  in  session. 
The  summer  population  is  variable,  but  increases^ 
materially  the  population  supplied  with  water  by  the 
city.  According  to  the  petition  the  total  assessed 
valuation  of  taxable  property  within  the  raty  was 
shown  by  the  last  roll  to  be  $4,629,719.  The  outstand- 
ing bonded  indebtedness  of  the  city  is  $616,000,  of 
which  amount  $348,000  was  issued  for  water  supply 
purposes. 

Plattsbur^  has  long  had  a  municipal  water  sup- 
ply, supplied  with  water  by  gravity  from  "West  and 
Mead  brooks.  Water  supply  problems  of  this  dty 
have  been  before  the  State  "Water  Supply  Commis- 
sion and  the  Conservation  Commission  several  times, 
as  follows:  Application  No.  17,  approved  February 
27,  1907;  application  No.  74,  denied  May  27,  1910; 
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application  No.  140,  approved  July  8,  1913;  applica- 
tion No.  263,  approved  April  29,  1921. 

As  would  be  indicated  by  the  above,  this  city  for 
many  years  has  had  difficulty  in  obtaining  a  sufficient 
amount  of  water.  Last  summer,  on  accoont  of  the 
unprecedented  drought,  a  most  serious  situation  de- 
veloped. The  larger  reservoir  on  West  brook  was 
emptied  August  fifteenth;  at  which  time  the  natural 
flow  of  that  stream  was  only  1,000,000  gallons  per  day. 
A  temporary  dam  was  bnilt  on  Mead  brook,  which 
made  available  another  1,000,000  gallons.  The  nor-  . 
mal  consumption  was  about  3,000,000  gallons  per  day, 
but  this  was  cut  down  to  2,500,000  gallons  per  day  by 
drastic  restrictions  on  the  use  of  water.  The  excess 
500,000  gallons  required  daily  soon  exhausted  the 
small  amount  of  storage  in  the  other  reservoir  on 
West  brook.  From  September  8  to  November  11, 
1921,  and  from  January  11  to  March  7,  1922,  water 
was  pumped  from  Saranac  river.  The  water  in  that 
stream  is  somewhat  highly  polluted  and,  although  it 
was  sterilized  by  heavy  application  of  liquid  chlorine, 
.snch  sterilization  cannot  be  depended  upon  to  give 
water  of  proper  quality.  During  all  this  period  there 
was  practically  no  water  available  for  fire  protection 
and  from  all  points  of  view  the  sitnation  in  this  city 
was  most  serious. 

It  is  evident  that  either  the  amount  of  water  avail- 
able should  be  increased  or  the  use  of  water  shoold 
be  reduced.  Undoubtedly  the  consumption  of  water 
in  this  city  is  abnormally  high,  amounting  as  it  does 
to  about  270  gallons  per  capita  per  day.  A  large  part 
of  this  is  probably  due  to  tiie  leakage,  from  old  mains 
and  otherwise ;  some  of  it  can  be  attributed  to  waste. 
By  relaying  some  of  the  distribution  piping,  searching 
for  leaks  and  the  installation  of  meters  on  the  house 
services,  this  per  capita  consumption  could  be  re- 
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dnced.  Additional  water  should  be  made  available 
in  any  event  and  available  funds  will  be  more  effect- 
ively spent  on  additional  water  than  on  prevention  of 
leakage  and  restriction  of  waste. 

Metcalf  &  Eddy  of  Boston,  the  engineers  employed 
by  the  city  to  report  on  this  proposition,  state  that  a 
400,000,000  gallon  reservoir  will  make  available  a  flow 
of  2,600,000  gallons  per  day  from  Mead  brook,  or  over 
3,600,000  gallons  per  day  from  all  sources,  and  that 
by  increasing  the  storage  on  Mead  brook  to  525,000,- 
000  gallons  a  yield  of  from  5,500,000  to  6,000,000  gal- 
lons per  day  will  be  made  available.  The  Commission 
concnrs  in  general  with  these  findings. 

In  1921  the  Conservation  Commission  anthorized 
the  city  of  Plattsbnrgh  to  nse  the  old  mill  pond  on 
Mead  brook  as  a  source  of  water  supply.  Matter  of 
the  Application  of  the  City  of  Plattsburgh,  26  St.  Dept. 
Bep.  96.  ]ji  its  dedsion,  however,  it  made  the  follow- 
ing  statement:  "  There  is  some  doubt  as  to  whether 
the  money  of  the  city  would  be  better  expended  in 
repairing  Mead  pond  or  in  carrying  out  the  project 
rejected  in  1910.  The  upper  reservoir,  which  it  was 
then  proposed  to  build,  would  have  greater  capacity 
and  deeper  flowage  than  the  old  pond  and  the  question 
of  which  project  would  involve  the  most  efficient 
expenditure  of  the  city's  funds  is  one  which  should 
receive  the  careful  consideration  of  the  city  authori- 
ties. The  Commission  has  not  at  hand  sufficient  data 
to  speak  with  authority  on  this  subject,  but,  if  the 
dty  should  hereafter  so  desire,  it  will  be  glad  to  con- 
sider the  re-opening  of  these  proceedings  with  some 
such  change  of  location  in  view." 

Acting  on  this  suggestion  the  city  of  Plattsburgh 
employed  Metcalf  &  Eddy  to  make  a  thorough  study 
and  report  on  the  water  supply  problem  of  this  city 
and,  as  a  result  of  the  recommendations  made  by 
these  engineers,  the  present  application  was  made  to 
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the  Water  Power  CommisBion.  Therefore,  in  some 
measure,  this  present  application  constitutes  a  revi- 
sion of  the  previous  application,  such  revision  having 
been  made  in  accordance  with  the  suggestions  of  the 
Conservation  Commission. 

The  board  of  public  works  of  the  city  of  Platts- 
burgh,  on  August  29,  1921,  requested  the  city  authori- 
ties to  authorize  a  bond  issue  of  $130,000  for  the  car- 
rying out  of  this  project.  The  common  council  of  said 
city,  on  October  4,  1921,  acting  in  partial  conformity 
with  the  request  of  the  board  of  public  works,  sub- 
mitted to  the  electors  of  the  city  at  the  general  city 
election  a  proposition  to  issue  bonds  in  the  amount  of 
$100,000  for  the  carrying  out  of  this  work  and  another 
to  reappropriate  $70,000,  remaining  unexpended  from 
the  appropriation  for  cleaning  out  Mead  pond  —  the 
work  approved  by  the  Conservation  Ccanmisaion  in 
1921.  The  general  election  was  held  November  8, 
1921,  and  both  propositions  were  carried  in  the 
affirmative  by  large  majorities.  The  making  of  this 
petition  to  the  Water  Power  Commission  was  author- 
ized by  resolution  of  the  common  council  adopted 
February  7,  1922. 

In  order  to  protect  the  quality-  of  the  water  drawn 
from  Mead  brook,  the  city  proposes  to  sterilize  it,  to 
obtain  the  enactment  of  sanitary  rules  and  regula- 
tions for  the  protection  of  the  watershed,  to  destroy 
or  remove  the  dwellings  of  W.  H.  Myers,  James 
Clancy,  Simon  Clancy,  Henry  Clancy  and  Fred  Sears 
(two  houses)  and  to  move  the  bams  of  Joseph 
Bombard  and  Kate  Galligher.  Such  action  would  be 
necessary  if  the  old  pond  were  used  as  authorized  by 
the  Conservation  Commission  in  1921.  In  addition, 
the  greater  storage  in  the  reservoir  now  proposed  will 
improve  the  quality  of  the  water  and  will  allow  this 
Commission  to  remove  the  restrictions  on  the  use  of 
the  water  from  this  brook  during  certain  seasons  of 
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the  year  which  were  imposed  by  the  Conservation 
Commission. 

On  account  of  nncertaintiea  as  to  the  nature  of  the 
foundations  of  the  dam,  the  plans  and  specifications 
for  that  strnctnre  submitted  with  the  application  are 
not  acted  upon  at  the  present  time.  It  will  be  required 
that  plans  and  specifications  for  all  structures  be 
submitted  to  and  approved  by  the  Commission  before 
work  be  started. 

The  carrying  out  of  this  project  will  not  have 
adverse  effect  on  the  water  supply  interests  of  any 
other  municipality  or  civil  division  of  the  State. 

Lands  are  to  be  taken  or  acquired  from  Frank 
Lewis,  P.  J.  Beilly,  W.  H.  Myers,  James  Clancy, 
Simon  Clancy,  Henry  Clancy  and  Mrs.  J.  C.  Bechtoldt. 
In  all  some  200  acres  will  be  required.  Probably  the 
city  will  acquire  a  greater  area  of  land,  as  it  may  be 
advantageous  to  purchase  entire  farms  and  later  sell 
such  portions  of  them  as  are  not  on  the  watershed. 

Fred  Sears  seems  to  have  based  his  objections  on 
a  misunderstanding  of  the  intention  of  the  city.  His 
spring  is  not  to  be  interfered  with.  The  city  will, 
however,  have  to  move  his  house,  as  it  is  now  too 
dose  to  one  of  the  tributaries  of  Mead  brook. 

Mrs.  Bechtoldt  objects  to  the  change  in  the  high- 
way, which  will  leave  her  property,  now  situated  on 
the  main  Band  Hill  road,  on  a  spur  reaching  but  two 
houses.  She  fears  that  such  action  will  injure  the 
sale  value  of  her  property,  which  is  now  on  the 
market. 

The  other  objectors  wish  to  be  assured  that  the 
city  does  not  propose  to  take  the  most  valuable  por- 
tions of  their  farms,  leaving  them  only  the  pasture 
lands.  Also  some  of  them,  and  notably  James  and 
Ellen  Clancy,  objected  to  being  obliged  to  go  else- 
where to  live.    Unquestionably  the  carrying  out  of 
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this  project  will  work  a  hardship  on  variooB  of  these 
objectors,  who  have  long  lived  in  this  locality  and 
wish  to  continue  to  Uve  there.  Unfortunately  these 
honses  must  be  removed  if  this  project  is  to  be  car- 
ried out  and,  even  though  this  project  were  abandoned 
and  the  city  fell  back  on  the  1921  dedsion  of  the 
Conservation  Conunission  and  took  water  only  from 
Mead  pond,  sanitary  requirements  would  require  the 
removal  of  these  houses.  The  statutes  provide  for 
the  determination  and  payment  of  sudi  material 
damage  as  may  be  caused  to  these  people  by  the  car- 
rying out  of  this  project.  Furthermore,  the  city 
authorities  have  shown  every  evidence  of  desire  to 
meet  the  wishes  of  these  people  in  so  far  as  it  is  pos- 
sible. The  laws  of  this  State  confer  upon  the  dty  of 
Plattsbargh  the  power,  in  certain  cases,  to  take 
property  by  eminent  domain,  this  power  havii^  been 
granted  to  prevent  individuals  from  sentimental  or 
other  reasons  from  obstructing  public  improvements 
necessary  for  the  general  welfare  of  the  people  of 
the  city.  Under  certain  extraordinary  eircmnstanees 
this  Commission  might  be  justified  in  preventing  the 
city  of  Plattsburgh  from  exercising  this  power  in 
connection  with  a  water  supply  development,  but,  as 
this  project  will  cause  diiefly  the  simplest  form  of 
direct  damage  to  property,  the  Commission  would 
not  be  justified  in  so  doing  in  this  case.  In  fact,  even 
though  the  Commission  were  to  reject  this  apph- 
cation,  the  objectors  would  not  obtain  the  relief 
sought.  The  city  already  has  the  right  to  use  water 
from  Mead  brook,  provided  that  "certain  sanitary 
precautions  are  taken,  whidi  precautions  wonld 
necessitate  the  removal  of  these  bouses. 

By  this  decision  the  city  is  empowered  to  increase 
the  capacity  of  the  proposed  Mead  brook  reservoir 
to  $25,000,000  gallons  and  to  acquire  such  lands  and 
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other  rights  as  may  be  necesBary  to  carry  out  such 
project.  Farther  proceedings  before  this  Commis- 
sion, other  than  the  approval  of  plans  and  specifica- 
tions, will  not  be  required. 

It  ia  stated  by  the  applicant  that  it  has  appro- 
priated for  this  purpose  all  the  money  that  it  l^ally 
may  at  the  present  time.  Additional  sums  can  be 
appropriated  next  year  if  required.  There  is  donbt 
as  to  whether  the  available  appropriation  will  per- 
mit the  complete  execution  of  this  project,  bat  the 
deficiency,  if  any,  will  not  be  large  and  probably 
can  be  met  by  the  earings  of  the  water  department 
daring  the  coming  year.  In  consideration  of  the 
urgent  need  for  more  water  for  Plattsburgh,  the 
Commission  seems  justified  in  authorizing  the  work, 
even  though  a  small  additional  amount  of  money 
may  have  to  be  raised  later. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  city  and  the  interests  of  other  municipal  cor- 
porations, civil  divisions  of  the  State  and  the  inhab- 
itants thereof,  It  is  hereby  determined  to  he  neces- 
sary to  modify  this  application  as  submitted,  and 
it  is  hereby  modified  to  provide  as  follows: 

1.  All  works  to  be  constructed  in  connection  with 
this  project  shall  be  completely  constructed  in 
accordance  with  plane  which  have  previously  been 
submitted  to  and  approved  by  this  Commission. 

2.  Water  from  Mead  brook  shall  at  all  times  be 
sterilized,  with  liquid  chlorine  or  otherwise,  to  the 
satisfaction  of  this  Commission. 

3.  Before  Mead  brook  shall  be  used  as  a  source  of 
water  supply,  the  city  of  Plattsburgh,  with  the  assist- 
ance of  the  State  Department  of  Health,  shall  enact 
suitable  rules  and  regulations  for  the  sanitary  protec- 
tion of  the  watershed  tributary  to  the  proposed  reser- 
voir; before  drawing  water  from  that  stream  the 
watershed   shall  be   put  in   sanitary   condition,   as 
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required  by  the  teima  of  this  decision  and  sndi  rales 
and  regnlations;  and  thereafter  the  city  shall  dili- 
gently enforce  such  rules  and  reflations. 

4.  Any  additional  work  undertaken  to  increase 
the  capacity  of  this  reservoir  shall  be  done  only  in 
strict  accordance  with  plans  and  apecifications 
which  have  previously  been  sabmitted  to  and 
approved  by  this  Commission. 

5.  The  400,000,000  gallon  reservoir  shall  be  com- 
pletely constmcted  within  two  years  of  the  date  of 
this  decision  and  the  capacity  of  this  reservoir  shall 
be  increased  to  525,000,000  gallons  within  ten  years 
of  the  same  date. 

In  consideration  of  the  above  and  subject  to  the 
modifications  heretofore  stated,  the  Commission, 
therefore,  fiuds  and  determines: 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second.  That  said  plans  provide  for  the  proper 
and  safe  construction  of  all  work  connected  there- 
with. 

Third.  That  said  plans  provide  for  the  proper 
protection  of  the  supply  and  the  watershed  from 
contamination  and  for  the  proper  purification  of  the 
supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  pres- 
ent and  future  necessities  for  sources  of  water 
supply. 

Fifth.  That  said  plans  make  fair  and  equitable 
provisions  for  the  determination  and  payment  of 
any  and  all  legal  damages  to  persons  and  property, 
both  direct  and  indirect,  which  will  result  from  the 
execution   of  said  plans   or  the  acquiring  of  aaid 
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Wherefore,  the  "Water  Control  Commission  does 
hereby  approve  the  said  application  of  the  dty  of 
Flattabargh  as  thns  modified. 

In  witness  whereof,  the  Water  Control  Com- 
mission has  caused  this  determination  and 
approval  to  be  siprned  by  the  members 
thereof  and  has  caused  its  official  seal  to 
be  affixed  hereto  and  has  filed  the  same 
[h.  s.]  with  all  maps,  plans,  reports  and  other 
papers  relating  thereto  in  its  office  in  the 
city  of  Albany  this  26th  day  of  April, 
1922. 

"Water  Control  Commission 

AliEXANDBB   MaCDONALD 

Conservation  Commissioner 
Chakles  D.  Newton 

Attorney-General 
Frank  M.  Williams 

State  Engineer  and  Surveyor 
A.  H.  Pebkiks 

Secretary  to  the  Commission 


In  the  Matter  of  the  Claim  for  Compensation  nnder 
the  Workmen's  Compensation  Law  Made  by 
SiGMDND  Lampebt,  against  Charles  Siemonb, 
Employer,  and  Allied  Mutual  Liability  Inbub- 
ANCE  CoMPANT,  Insurance  Carrier 

Case  No.  1053016 

(IndoBtrial  Board,  April  10, 1922) 

Amrd  to  employee  usaolted  and  Injnied  oa  his  way  to  work. 

CUunant  was  assaulted  and  injured  on  his  way  to  work. 
At  the  Ume  of  his  injnries  there  was  a  strike  at  his  employer's 
plant  and  tJie  employer  furnished  a  guard  for  olaimant  to 
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accompany  him  to  and  frtm  liis  place  of  employmmt.  On  the 
day  the  injuries  were  reeeiTed  the  guaid  failed  to  appear  at 
daimant'a  home,  and  it  vas  in  the  absence  of  the  ^oard  that 
claimant  was  assaulted  and  sustained  the  injuries.  Award  made. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  New  York  city,  N.  T.,  on  April 
20,  1921,  December  1,  1921,  December  8,  1921,  Decem- 
ber 22, 1921,  Febraary  3, 1922,  and  February  10,  1922. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Arthur  Butler  Graham,  for  employer  and  insurance 
oarrier. 

Charles  Breitbart,  for  claimant. 

Claimant  in  person. 

By  the  Boabd. — All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact  and  award,  as  follows: 

On  February  28,  1921,  the  day  on  which  Sigmnnd 
Lampert  sustained  the  injuries  herein  referred  to, 
he  resided  at  No.  2  Allen  street.  New  York  city,  N.  Y^ 
and  was  employed  as  a  foreman  by  Charles  Siemons, 
with  office  and  principal  place  of  business  at  134  West 
Twenty-ninth  street,  New  York  city,  N.  Y.;  aaid 
employer  being  engaged  in  the  manufacture  of 
ladies'  shirtwaists. 

On  February  28,  1921,  while  the  said  Sigmund 
Lampert  was  engaged  in  the  regular  course  of  his 
employment,  and  while  after  having  left  his  home  on 
his  way  to  work,  at  his  employer's  plant  at  134  West 
Twenty-ninth  street,  New  York  city,  N.  Y.,  where  the 
employees  of  Charles  Siemons  were  out  on  strike, 
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which  strike  was  general  in  the  trade,  claimant  waa 
assanlted  at  the  foot  of  Canal  and  Allen  streets  sta- 
tion of  the  Second  Avenue  elevated  line,  whereupon 
he  received  severe  injuries  to  his  eye,  and  on  acconnt 
of  which  injuries  claimant  has  sustained  the  loss  of 
useful  vision  of  his  right  eye. 

The  employer  furnished  a  guard  for  claimant  to 
accompany  him  from  his  place  of  employment  to  his 
home,  and  from  his  home  to  the  place  of  employment. 
The  employer  ordered  one,  Mr.  Gottlieb,  to  accom- 
pany the  claimant  from  the  plant  of  his  employer  to 
his  home,  and  from  his  home  to  the  plant. 

On  February  28,  1921,  claimant's  guard  failed  to 
appear  at  his  home  and  accompany  him  to  the  plant 
of  his  employer,  and  it  was  in  the  absence  of  the 
guard  that  claimant  was  assaulted  and  sustained  the 
injuries  herein  complained  of. 

The  injuries  sustained  by  Sigmund  Lampert  were 
accidental  injuries,  and  arose  out  of  and  in  the  course 
of  his  employment. 

The  average  weefely  wage  of  Sigmund  Lampert  was 
the  smn  of  sixty  dollars. 

Award  of  compensation  is  hereby  made  against 
Charles  Siemens,  employer,  and  Allied  Mutual  Lia- 
bility Insurance  Company,  insurance  carrier,  to  Sig- 
mund Lampert,  injured  employee,  for  a  period  of  128 
weeks  at  the  rate  of  twenty  dollars  per  week,  for  the 
loss  of  use  of  right  eye. 

Present  payment,  pursuant  to  said  award,  is  due 
and  payable  in  the  sum  of  $1,000,  covering  period 
from  February  28,  1921,  to  February  13,  1922,  at  the 
rate  of  $20  per  week.  Future  payments  are  to  be 
made  bi-weekly  for  a  period  of  seventy-eight  weeks, 
and  ease  closed. 
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In  the  Matter  of  the  Claim  for  Compensation  under 
the  Workmen's  Compensation  Law,  Made  by 
Joseph  Deliatkbo,  againat  Benjamin  Wolff, 
Employer,  and  Employees'  Leabilitt  Assueahcb 
CoBPOBATioN,  Ltd.,  Insarance  Carrier 

Case  No.  1924749 

(Indostrial  Board,  April  U,  1922) 

OUimant,  after  having  been  instmctod  not  to  operate  nor  fo  near 
a  meat  chopping  machine,  vaa  injured  by  said  machine — 
award  of  compensation  denied. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  New  York  city,  N.  T.,  on 
July  23,  1920,  October  1,  1920,  November  23,  1920, 
December  22, 1920,  January  5,  1921,  February  8, 1921, 
February  15,  1921,  March  1,  1921,  and  before  the 
State  Industrial  Board  at  New  York  city,  N.  Y.,  on 
September  30,  1921,  and  October  14,  1921. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921,  is  the  successor  of  the 
State  Industrial  Commission  in  this  case. 

Benjamin  C.  Loder,  for  employer  and  insurance 
carrier. 

Alfonso  Bivona,  for  claimant. 

By  the  Board. — All  the  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and 
duly  considered,  the  State  Industrial  Board  makes  its 
conclusions  of  fact  and  decision  as  follows: 

On  May  12,  1920,  the  day  when  Joseph  Dellatero 
received  the  injuries  hereinafter  described,  he 
resided  at  530   Grand   avenue,  borough   of   Brook- 
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lyn,  city  and  State  of  New  York,  and  was  employed 
by  Benjamin  Wolff,  engaged  in  the  business  of  con- 
dacting  a  retail  meat  market  at  715  Fnlton  street, 
borough  of  Brooklyn,  city  and  State  of  New  York. 
Joseph  Dellatero  was  employed  as  a  laborer  in  the 
plant  of  his  employer. 

On  May  11,  1920,  Joseph  Dellatero  was  working 
for  his  employer  in  his  employer's  meat  market  at 
715  Fulton  street,  borough  of  Brooklyn,  city  and 
State  of  New  York.  The  employer  in  connection  with 
his  business  maintained  and  operated  a  meat  chop- 
ping machine  which  was  Operated  by  electric  power. 
The  machine  was  often  disconnected  and  the  various 
parts  were  cleaned  by  either  the  employer,  Benjamin 
Wolff,  or  by  Herman  Weyckhorst,  a  butcher, 
employed  by  Benjamin  Wolff.  Joseph  Dellatero  had 
been  instructed  both  by  the  employer  and  the  said 
butcher,  Herman  Weyckhorst,  not  to  operate  the  said 
meat  chopping  machine  or  to  go  near  the  same  or  to 
in  any  way  handle  the  same.  Joseph  Dellatero  often 
cleaned  the  parts  of  said  machine  after  the  parts  had 
been  disconnected  by  either  his  employer  or  said 
butcher.  On  May  11,  1920,  the  said  butcher  had 
started  to  clean  the  said  machine  and  had  removed 
a  cap  at  the  end  thereof  and  also  certain  knives  which 
revolved  when  the  machine  was  in  motion,  and  after 
he  had  removed  some  meat  from  the  interior  of  said 
machine  and  had  gone  to  an  ice  box  for  the  purpose 
of  storing  the  meat  that  be  had  removed  from  said 
machine,  Joseph  Dellatero,  violating  the  rules  pro- 
mulgated by  his  employer,  placed  his  hands  upon  said 
machine  while  the  said  machine  was  in  motion  and 
the  fingers  of  his  right  hand  came  in  contact  with  a 
revolving  screw-like  core  in  said  machine  and  four 
fingers  of  his  right  hand  as  a  result  thereof  were 
amputated. 
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The  injuries  received  by  Joseph  Dellatero  were 
accidental  injuries  that  did  not  arise  out  of  the 
employment  although  they  occurred  during  the 
course  of  his  employment. 

The  average  weekly  wage  of  Joseph  Dellatero  was 
the  sum  of  seventeen  dollars  and  thirty-one  cents. 

Award  of  compensation  is  hereby  denied  to  Joseph 
Dellatero  on  the  ground  that  the  injury  which  he 
received  during  the  course  of  his  employment  did  not 
arise  out  of  his  employment. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  "Workmen's  Compeneation  Law,  made  by  John 
Fahet,  against  Bradt-Butleb  Compant,  Employer; 
and  The  Thavelebs  Ikstthance  Coufaht,  Insurance 
Carrier 

Case  No.  1031286 

(InduBtrial  Board,  April  26,  1922) 

Olalmjutt  Btrnek  and  iiijimd  by  f  orenun  —  award  tnadt. 

Claimant  waa  ordered  by  his  foreman  not  to  eontinne  work- 
ing. The  Buperintendent  of  claimant's  emplojer  later  instructed 
elaimant  to  go  to  anoUier  job  and  gave  claimant  his  carfare. 
As  claimant  proceeded  to  go  to  the  other  Job  he  was  strn^ 
bj  the  foreman,  vithont  provocation,  and  snstained  injuries. 
Held,  that  the  injuries  so  sustained  were  accidental  and  arose 
out  of  and  during  the  coarse  of  employment; 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  New  York  city,  N.  Y.,  on 
December  30,  1920,  February  1,  1921,  February  11, 
1921,  February  25,  1921 ;  and  before  the  State  Indus- 
trial Board  on  June  2,  1921,  December  30,  1921, 
January  27,  1922,  and  February  17,  1922. 
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The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  became  tbe  successor 
of  the  State  Industrial  Commission  in  this  case. 

Benjamin  C.  Loder,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

Bt  thb  Boabd. — All  the  evidence  submitted  before 
the  State  Indnstrial  Board  havii^  been  heard  and 
dniy  considered,  the  State  Industrial  Board  makes  its 
conclusions  of  fact,  and  award  as  follows ; 

On  October  11,  1920,  the  day  when  John  Fahey  re- 
ceived the  injuries  hereinafter  described,  he  resided 
at  167  West  End  avenue,  borough  of  Manhattan,  city 
and  State  of  New  York,  and  was  employed  by  Brady- 
Butler  Company,  engaged  in  the  business  of  erecting 
boildings,  with  an  office  and  place  of  business  located 
at  18  West  Thirty-fourth  street,  borough  of  Man- 
hattan, city  and  State  of  New  York. 

On  October  11,  1920,  John  Fahey  was  working  for 
his  employer,  as  a  laborer,  assisting  in  the  erection  of 
a  bnilding  at  One  Hundred  and  Sixty-fifth  street  and 
Third  avenue,  boroagh  of  The  Bronx,  city  and  State 
of  New  York.  He  was  sent  to  do  this  work  by  his 
employer,  and  started  to  work  on  the  morning  of  Oc- 
tober 11,  1920,  when  James  Ihiffy,  the  foreman  brick- 
layer, employed  by  the  employer  herein,  informed 
John  Fahey  not  to  continue  working.  After  receiving 
orders  from  James  Duffy,  John  Fahey  waited  on  the 
job  until  the  employer's  superintendent  arrived. 
When  the  superintendent  arrived,  he  instructed  John 
Fahey  to  go  to  another  job  that  was  being  done  by  the 
employer,  and  gave  John  Fahey  ten  cents  for  carfare. 
He  proceeded  to  go  to  the  other  job,  taking  with  him 
a  shovel,  to  which  was  tied  his  overalls.   James  I>affy, 
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the  said  foreman,  upon  seeing  John  Pahey  abont  to 
dep,art  with  the  shovel  ordered  that  the  shovel  shoiild 
he  dropped  to  the  ground.  John  Fahey  complied  with 
this  order  and  aS  he  dropped  the  shovel  to  the  ground, 
the  said  James  Daffy  struck  him  and  knocked  him  to 
the  ground,  and,  as  a  result,  he  received  contusions 
to  the  face  and  a  fracture  of  the  skull  and  concussion 
of  the  brain,  which  immediately  rendered  him  uncon- 
scious for  eight  days,  and,  as  a  result  of  the  injuries 
that  he  receired,  he  was  disabled  from  October  11, 
1920,  to  February  25,  1921,  on  which  latter  date  he 
was  still  disabled.  At  tiie  time  that  John  Fahey  re- 
ceived said  injuries,  he  was  proceeding  on  a  direct 
path  from  one  place  of  employment  to  another,  under 
the  directions  of  his  employer,  and  he  did  not  insti- 
gate, provoke  or  encourage  the  assault  perpetrated  by 
the  said  foreman,  and  the  said  foreman,  James  Dof^, 
was  the  aggressor. 

The  injuries  received  by  John  Fahey  were  acci- 
dental injuries,  and  arose  out  of  and  during  the  course 
of  his  employment. 

The  average  weekly  wage  of  John  Fahey  was  the 
sum  of  forty  dollars  and  thirty-eight  cents. 

Award  of  compensation  is  hereby  made  against 
Brady-Butler  Company,  employer ;  and  the  Travelers 
Insurance  Company,  insurance  carrier,  to  John  Fahey, 
injured  employee,  for  nineteen  and  two-third  weeks, 
at  the  rate  of  $20  per  week,  covering  the  period  from 
October  11,  1920,  to  February  25,  1921,  amounting  to 
the  total  of  $393.33 ;  and  this  daim  is  hereby  con- 
tinued for  further  hearing. 
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111  the  Matter  of  the  Claim  for  Compensation  nnder 
the  Workmen's  Compensation  Iiaw  made  by 
Edwabd  Silvbbnah,,  against  Union  MniLS,  Inc., 
Employer,  and  Ambbioan  Mutual  Ijiabiutt  Insxjb- 
ANOB  CoMpANT,  Insorance  Carrier 

Case  Ko.  500796 

{Industrial  Board,  April  28, 1922) 

Oliimuit  MMnltfld  aad  injnnd  in  course  of  emplojnait — »inrd 
made. 

This  claim  came  on  for  hearing  before  the  State 
Indnstrial  Board  at  Albany,  N.  Y.,  on  October  6, 1920, 
at  Hudson,  N.  Y.,  on  December  13,  19^,  January  5, 
1921,  March  2, 1921,  and  at  Albany,  N.  Y.,  on  Decem- 
ber 16,  1921,  and  March  21,  1922. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  successor  of  the 
State  Industrial  Commission,  in  this  case. 

Clarence  B.  Tippett,  for  employer  and  insurance 
carrier. 

W,  C.  Hawver,  for  claimant. 

Claimant  in  person. 

Bt  the  Boabd. — All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact,  and  award  as  follows : 

On  August  24, 1920,  the  day  on  which  Edward  Sil- 
vemail  sustained  the  injaries  herein  referred  to,  he 
resided  at  38  Fulton  street,  Hudson,  N.  Y.,  and  was 
employed  as  a  teamster  by  Union  Mills,  Inc.,  with 
ofSce  and  principal  place  of  business  at  Hudson,  N. 
Y.;  said  employer  being  engaged  in  the  manufacture 
of  knit  goods. 
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On  Ai^tist  24,  1920,  while  the  said  Edward  Silver- 
oail  was  engaged  in  the  regular  eonree  of  his  employ- 
ment, and  while  delivering  cases  of  yam  from  the 
Union  Mills,  Inc.,  storage  house,  to  the  freight  house 
at  Hudson,  N.  Y.,  an  employee  of  the  railroad  took  a 
box  hook  belonging  to  the  Union  Mills,  Inc.,  which  box 
hook  was  at  that  time  being  used  by  the  claimant. 
Upon  returning  with  the  superintendent  of  the  Union 
Mills,  Inc.,  storage  house,  to  the  freight  house  at  the 
railroad  station,  in  order  to  secure  said  box  hook  be- 
longing to  his  employer,  claimant,  upon  pointing  out, 
one,  William  Cook,  a  railroad  employee,  as  the  person 
who  took  the  box  hook,  was  thereupon  thrown  to  the 
floor  by  said  William  Cook,  and  sustained  injuries  to 
the  left  shoulder,  which  have  resulted  in  paralysis  of 
the  same,  and  which  in  turn  has  caused  claimant  to 
suffer  from  traumatic  neurosis,  and  all  of  which  in- 
juries caused  claimant  to  be  disabled  from  August  24, 
1920,  to  March  21,  1922,  on  which  date  he  was  still 
disabled. 

At  the  time  claimant  sustained  the  injuries  herein 
referred  to,  he  was  performing  duties  in  the  interest 
of  his  employer,  and  neither  initiated  nor  provoked 
the  assault  upon  him. 

The  injuries  sustained  by  Edward  Silvernail  were 
accidental  injuries,  and  arose  out  of  and  iu  the  course 
of  his  employment. 

The  average  weekly  wage  of  Edward  Silvernail  was 
the  sum  of  twelve  dollars  and  ninety-four  cents. 

Award  of  compensation  is  hereby  made  against 
Union  Mills,  Inc.,  employer,  and  American  Mutual 
Liability  Insurance  Company,  insurance  carrier,  to 
Edward  Silvernail,  injured  employee,  in  a  lump  sum 
of  $500  for  traumatic  neurosis,  and  case  continued  as 
no  permanent  percentage  loss  of  arm  can  be  estimated 
now. 
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In  the  Matter  of  the  Opebatiok  of  Vehicles  on  Staqb 
BouTES,  Bus  Lines,  ob  Motor  Vehicle  Lines 


(Fublie  Serriee  Commission,  April  13,  1922) 
Aotomobila  staff  lines  —  laqnimiMnbi  rwpwtliic  op«ntioii. 

Bt  the  Commission. — The  Commission  heing  of  the 
opinion  that  public  safety  requires  the  promulgation 
of  certain  requirements  respecting  the  operation  of 
vehicles  on  stage  routes,  bus  lines,  or  motor  vehicle 
lines,  it  is 

Ordered:  (1)  That  unless  otherwise  provided  by 
special  order  of  this  Commission  every  person  or  cor- 
poration owning  or  operating  a  stage  route,  bus  line, 
or  motor  vehicle  line,  who  or  which  may  be  required 
to  secure  a  certificate  of  convenience  and  necessity  for 
the  operation  of  said  route  or  vehicles  thereon,  be  and 
hereby  is  required  to  cause  every  vehicle  owned  and 
operated  by  said  person  or  corporation  to  be  bronght 
to  a  full  stop  not  less  than  twenty  feet  nor  more  than 
fifty  feet  from  any  grade  crossing  of  a  steam  or  elec- 
trio'intemrban  railroad  over  which  the  route  on  which 
said  vehicles  operate  passes,  and  to  require  the  oper- 
ator of  each  such  vehicle  to  look  carefully  in  each 
direction  for  any  locomotive,  car  or  train  which  may 
be  approaching  on  the  railroad,  and  if  certain  that  no 
such  locomotive,  car  or  train  is  approaching  to  then 
cross  said  railroad  with  the  transmission  of  said 
vehicle  in  not  higher  than  second  gear  in  the  case  of 
progressive  or  selective  type  transmissions,  or  low 
gear  in  the  case  of  planetary  transmissions;  that  in 
no  event  shall  any  such  vehicle  be  permitted  to  cross 


tv  Google 


476  State  Depabtmbnt  Eefobts 

.   [Vol  27]  Public  Servioe  Commission 

any  such  railroad  at  a  speed  in  excess  of  ten  miles  per 
honr. 

(2)  That  all  sach  vehicles  shall  conspicnonsly  dis- 
play ronte  of  destination  signs  on  the  front,  and  signs 
near  the  entrance  indicating  whether  fares  are  col- 
lected on  entering  or  leaving. 

(3)  That  permanent  signs  shall  he  carried  on  the 
Bides  of  each  vehicle  indicating  the  capacity  thereof, 
which  capacity  will  be  that  to  be  determined  by  this 
Commission  after  submission  to  it  of  complete  specifi- 
cations and  descriptions  of  said  vehicles. 

(4)  That  each  such  person  or  corporation  shall  pro- 
vide a  timetable  which  shall  be  posted  conspicuously 
in  said  vehicles,  which  shall  in  addition  to  showing  the 
service  rendered,  indicate  clearly  the  fares  charged. 

(5)  That  each  such  person  or  corporation  shall  by 
proper  rules  and  regulations  cause  the  operators 
thereof  to  comply  strictly  with  the  provisions  of  the 
General  Highway  Traffic  and  Highway  Laws,  respect- 
ing speed,  rules  of  the  road,  signals,  parking,  loading 
and  unloading,  equipment,  registration,  license  of 
chauffeurs,  etc. 

(6)  That  all  such  vehicles  shall  be  maintained  in  a 
clean  and  sanitary  condition,  and  shall  be  lighted  by 
artificial  light  at  such  times  when  being  operated  as 
artificial  light  may  reasonably  be  required. 

(7)  That  this  order  be  served  on  all  persons  or  cor- 
porations to  whom  certificates  of  convenience  and  nec- 
essity for  the  operation  of  said  stage  routes,  bus  hoes, 
or  motor  vehicle  lines  have  been  heretofore  issued  or 
transferred,  and  to  all  other  persons  or  corporations 
to  whom  such  certificates  may  in  the  future  be  issued. 

(8)  That  all  such  persons  or  corporations  be  and 
hereby  are  required  to  notify  this  Commission  within 
five  days  of  receipt  of  a  certified  copy  of  this  order 
whether  the  terms  thereof  are  accepted  and  will  Ik 
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obeyed,  and  to  file  with  the  Commission  a  copy  of  rales 
and  regulations  adopted  by  such  person  or  corpora- 
tion for  the  instruction  of  its  employees  to  secnre  com- 
pliance with  this  order,  which  rules  and  regulations 
are  hereby  required  to  be  conspicuously  displayed  in 
every  vehicle  owned  and  operated  by  said  person  or 
corporation,  as  well  aa  in  the  garage  or  garages  in 
which  such  vehicles  are  housed. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  the 
CommiBsion  as  to  the  Proposed  New  Local  Pas- 
senger Tariff  of  the  New  York,  Westchesteb  and 
Boston  Railway  Company  Identified  as  P.  S.  C. 
1 N.  Y.  No.  18,  Issued  October  18, 1919,  and  Effective 
November  19,  1919 

Case  No.  2433 

(Traaait  CommissioD,  May  2,  1922) 

BsilraadB  —  rates  of  fare  —  vhen  approval  by  tlie  PnbUc  Bsrrlc* 
CommlBsion  of  the  isBnance  of  ucnTitteB  la  enfflcient  to  eitab- 
liah  the  propriety  of  the  capitalisation. 

The  present  rate  of  fare  of  five  cents  per  passenger  for  travel 
wiUiin  the  city  of  New  York  being  manifestly  inadequa.te^  tbe 
company  will  be  permitted  to  establish  a  fare  of  seven  centa 
which,  according  to  the  company's  estimates,  will  leave  only  a 
BmaEl  balance  after  the  payment  of  operating  expenses  and 
taxes  applicable  to  the  payment  of  interest  on  the  company's 
indebtedness. 

The  approval  of  the  Pablic  Service  Commission,  Second 
District,  of  the  company's  issue  of  stock  and  bonds  is  sufficient 
to  establish  the  propriety  of  the  capitalization,  at  least  in  tbe 
absence  of  direct  evidence  to  tbe  contrary. 

The  former  Pnblic  Service  Commission  disallowed  the  pro- 
posed increase  in  fares,  not  upon  the  merits  but  upon  an 
erroneous  conception  of  its  own  powers.  Nearly  twenty  months 
have  elapsed  since  tbe  date  that  the  proposed  rate  was  to  become 
effective  during  wbicb  period  the  company  has  been  forced  to 
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operate  noder  its  former  tariff,  thus  suffering  a  loss  which  can- 
not b«  made  up  to  it  in  any  way.  Tlie  company  should  not  be 
deprived  of  such  advantages  as  it  may  reap  from  pennission 
to  establish  a  reasonable  rate  of  fare  now,  because  there  has 
been  some  improvement  in  the  result  of  its  operation  since  its 
proposed  increase  in  rate  was  disallowed. 

George  H.  Stover,  assistajit  connsel,  for  the  Com- 
mission. 

E.  P.  Buell,  for  the  New  York,  Weatcheater  and 
Boflton  Railway  Company. 

John  P.  O'Brien,  corporation  connsel,  by  Joseph  A. 
Devery,  assistant  corporation  connsel,  for  the  city  of 
New  York. 

The  Commission,  by  KiNGSBnBT,  Counsel. —  (1)  This 
hearing  waa  held  on  June  29,  1921,  upon  which  date 
the  testimony  was  closed.  Thereafter  briefs  were  filed 
and  the  case  finally  submitted  upon  such  briefs  on 
July  8,  1921.  Returned  herewith  is  testimony  taken 
before  the  Commission  together  with  the  prior  testi- 
mony taken  herein  and  the  exhibits  admitted  in 
evidence  in  'connection  therewith. 

(2)  This  proceeding  was  begun  before  the  Public 
Service  Commission  in  ,  and  for  the  First  District, 
which  by  order  dated  October  31,  1919,  directed  a 
hearing  for  the  purpose  of  inquiring  into  and  deter- 
mining the  lawfulness  and  propriety  of  certain  pro- 
posed changes  in  a  local  passenger  tariff  applying  in 
both  directions  between  Harlem  River,  N.  Y.,  New 
Rochelle  {North  avenue)  N.  Y.,  White  Plains  (West- 
chester avenue)  N.  Y.,  and  intermediate  baggage  star 
tions,  issued  October  18, 1919,  and  filed  with  said  Pub- 
lic Service  Commission,  First  District,  on  October  20, 
1919,  to  become  effective  on  and  after  November  19, 
1919.    Said  tariff  provided  for  an  increase  of  the  rates 
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between  stationa  in  the  city  of  New  York  from  five 
cents  to  seven  cents. 

(3)  By  orders  of  said  Commiasion,  said  tariff  was 
suspended  pending  the  hearing  of  this  case  and  until 
the  annulment  of  the  schedule.  Such  hearing  was  duly 
held,  and  said  Commission,  by  order  dated  January  30, 
1920,  disallowed  the  proposed  increase  from  five  to 
seven  cents  in  the  rates  between  stations  within  the 
first  district;  annulled  the  items  of  said  tariff  schedule 
with  reference '  to  such  rates  and  directed  the  said 
New  York,  Westchester  and  Boston  Railway  Company 
to  indicate  upon  its  schedules  only  such  rates  between 
Btationa  within  the  first  district  as  were  consistent 
with  the  terms  of  said  order.  This  order  was  made 
npon  the  ground  expressly  stated  therein  that  said 
Commission  had  not  been  delegated  with  power  to 
authorize  an  increase  of  said  rates. 

(4)  By  order  dated  February  3, 1920,  an  application 
made  by  the  New  York,  "Westchester  and  Boston  Kail- 
way  Company  for  a  rehearing  of  said  case  was  denied. 

(5)  Thereafter  the  New  York,  Westchester  and 
Boston  Railway  Company  applied  to  the  Supreme 
Court  of  the  State  of  New  York  for  a  writ  of  certiorari 
to  review  the  determination  of  said  Commission.  Said 
writ  was  allowed  on  February  5,  1920.  By  order  of 
court  dated  February  24,  1920,  the  dty  of  New  York 
was  permitted  to  intervene  in  the  proceeding. 

(6)  Such  proceedings  were  had  upon  said  writ  of 
certiorari  that  by  order  made  by  the  Appellate 
Division  in  and  for  the  first  judimal  department  dated 
July  2,  1920,  and  entered  July  13,  1920,  said  writ  was 
sustained  and  said  determination  of  said  Commission 
was  annulled  and  the  matter  was  referred  back  to  said 
Commission  to  determine  the  reasonableness  of  the 
fare  of  seven  cents  proposed  to  be  charged  by  said 
New  York,  Westchester  and  Boston  Railway  Com- 
pany and  the  said  Commission  was  directed  to  proceed 


ioogle 


480  Stats  Depabtuent  Bepobtb 

[Yol,  27}  Transit  CommiBsioa 

with  the  conBideration,  action  and  determination  of  the 
matter  with  reasonable  dispatch. 

(7)  By  order  of  said  Appellate  Division  dated 
October  IS,  1920,  the  said  Commission  and  the  city 
of  New  York  were  granted  leave  to  appeal  to  the 
Court  of  Appeals  and  two  questions  of  law  were  certi- 
fied thereto  for  determination  as  follows: 

"  1.  Is  the  railroad  of  the  New  York,  Westchester 
and  Boston  Railway  Company  a  '  street  railroad ' 
within  the  meaning  of  section  18  of  article  III  of  the 
Constitution  of  the  State  of  New  York? 

"  2.  Even  if  said  railroad  is  not  a  street  railroad 
within  the  meaning  of  said  constitutional  provision, 
has  the  Public  Service  Commission  for  the  First 
District  the  power  to  increase  above  t^e  five  cent 
maximum  the  rate  of  fare  prescribed  in  the  agreement 
between  the  city  of  New  York  and  the  railroad  com- 
pany?" 

(8)  On  February  21,  1921,  the  Court  of  Appeals 
aflSrmed  said  order  of  the  Appellate  Division  and 
answered  the  first  qnestion  in  the  negative  and  the 
second  in  the  aflSrmative.  The  remittitur  of  the  Court 
of  Appeals  was  duly  filed  and  an  order  on  such  remit- 
titur was  entered  on  February  8;  1921.  Copies  of  the 
printed  record  in  the  Court  of  Appeals  and  of  the 
order  on  remittitur  are  submitted  here\nth. 

(9)  After  the  said  decision  by  the  Appellate 
Division,  the  case  was  reopened  by  the  Public  Service 
Commission,  First  District,  and  by  order  of  July  27, 
1920,  a  further  hearing  was  directed.  Such  hearing 
was  continued  from  time  to  time  before  said  Com- 
mission and  was  closed  on  October  11,  1920.  After 
the  decision  by  the  Court  of  Appeals  the  hearing  was 
again  reopened  and  hy  order  dated  April  5,  1921,  a 
further  hearing  was  directed. 

(10)  By  virtue  of  the  provisions  of  chapter  134  of 
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the  Lavs  of  ]92>1  as  amended  by  chapter  336  of  the 
Laws  of  1921  the  further  hearing  of  this  case  devolved 
□pen  the  Transit  Commission.  A  hearing  was  held 
before  the  Transit  Commission  on  May  2,  1921,  and 
adjourned  to  June  1,  1921.  By  order  dated  May  31, 
1921,  Losis  C.  White,  eonnsel  to  the  Transit  Com- 
mission, was  specially  aathorized  to  condnct  such 
hearing  and  it  was  continued  before  him  on  June  1, 
1921.  After  the  resignation  of  said  Louis  C.  White,  as 
counsel  to  the  Transit  Commission,  the  writer  was 
authorized  to  continue  said  hearing  by  order  of  the 
Transit  Commission  dated  Jnne  16,  1921. 

(11)  The  decision  of  the  Appellate  Division  as 
affirmed  by  the  Court  of  Appeals  constitutes  the  law 
of  this  case  and  is  binding  as  an  adjudication  upon  alt 
parties  hereto.  The  Public  Service  Commission  was 
required  thereby  to  determine  the  question  presented 
herein  and  to  take  appropriate  action  thereon.  The 
Transit  Commission  succeeds  to  all  of  the  authority  in 
the  premises  of  the  former  Public  Service  Commission, 
First  District,  since  the  proceeding  relates  to  the  local 
transportation  of  persons  and  property  within  the  city 
of  New  York  over  such  portion  of  the  lines  of  the  New 
York,  Westchester  and  Boston  Railway  Company  as 
lies  within  said  city. 

(12)  In  the  original  opinion  of  Deputy  and  Acting 
Commissioner  Glennon  dated  January  30,  1920,  npon 
which  the  Public  Service  Commission's  order  of  that 
date  was  made,  it  was  in  effect  found  as  a  fact  that  the 
five  cent  rate  between  stations  in  the  city  of  New 
York  was  unreasonable  to  the  company.  In  the 
opinion  of  the  Appellate  Division  it  was  stated  that 
"it  is  evident-  that  the  contemplated  public  service 
cannot  be  rendered  at  the  rate  of  fare  prescribed  in 
the  ordinance  "  of  the  city  of  New  York,  namely,  five 
cents.    It  thus  appears  that  in  the  view  both  of  the 
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former  Public  Service  Commission,  First  District,  and 
of  the  conrt  in  whidk  review  was  had  upon  certiorari, 
the  present  rate  of  five  cents  is  inadequate  and  that 
some  increase  should,  therefore,  be  allowed.  ThiB 
ruling  is  to  be  regarded  as  binding  upon  this  Com- 
mission.  This  leaves  for  the  Commission  to  determine 
merely  whether  the  proposed  rate  of  seven  cents  is 
reasonable. 

(13)  It  appeared  npon  the  former  hearing  that  upon 
the  then  existing  rates  of  fare  the  company  "  was 
not  making  sufficient  to  pay  its  operating  expenses  and 
taxes."  "When  the  case  was  reopened  after  the 
decision  by  the  Appellate  Division,  further  evidence 
as  to  the  results  of  operation  were  put  in  evidence 
showing  the  actual  results  down  to  June  30, 1920,  with 
estimated  results  to  December  31,  1920.  When  the 
case  was  again  reopened  after  the  decision  by  the 
Conrt  of  Appeals,  the  figures  showing  the  actual 
results  of  operation  were  brought  down  to  April  30, 
1921.  For  the  purpose  of  this  decision,  it  is  deemed 
sufficient  to  state -the  actual  figures  for  the  year  19^ 
and  for  the  first  four  months  of  1921.  These  figares 
are  as  follows: 

19S0 — Actual  Income  AccouiU 

Gross  earnings $912,265  25 

Operating  expenses 829,765  67 

Net  operating  revenue 82,499  58 

Taxes 170,234  12 

Non-operating  income  13,511  09 

Deductions  for  interest 1,696,685  95 

Deductions  for  rent,  etc. 36,273  05 

Deficit $1,807,182  45 
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January  1  to  April  30,  inclusive,  1921 

Total  operating  rcvcime $324,913  25 

Total  operating  expenses 291,632  80 


Net  operating  revenne 33,280  45 

Taxes  61,651  03 


Deficit  28,370  68 

Non-operating  revenue 7,969  37 


Deficit  20,401  21 

Other  deductions  588,335  67 


Total  deficit $608,736  78 


The  company's  estimates  for  the  year  1921  at  the 
present  rates  of  fare  are  as  follows : 

Operating  revenne $1,174,034  H 

Operating  expense   886,397  98 


Net  operating  revenne  $287,636  13 

Taxes  195,000  00 


Operating  income $92,636  13 

Non-operating  income 12,000  00 


Total  income $104,636  13 

Deductions  from  Gross  Income 1,790,970  27 

Eents  $21,811  32 

Interest  on  funded  debt     962,550  00 
Interest    on    unfunded 

debt 791,888  95 

Miscellaneous      deduc- 
tions          14,720  00 


Deficit  $1,686,334  14 
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The  company's  estimates  for  the  year  1921  at  the 
proposed  rates  of  fare  are  as  follows: 

Operating  revenue $1,370,014  65 

Operating  expense   886,397  98 

Net  operating  revenue $483,616  67 

Taxes 195,000  00 

Operating  income $288,616  67 

Non-operating  ineome 12,000  00 

Total  income $300,616  67 

Deductions  from  Income 1,790^70  27 

Rents  $21,811  32 

Interest  on  funded  debt     962,550  00 
Interest    on    unfunded 

debt 791,888  95 

Miscellaneous       doduc- 
tions   14,720  00 

Deficit $1,490,353  60 


Upon  these  figures,  it  is  manifest  that  the  present 
rates  are  inadequate  and  that  even  under  the  proposed 
rates,  according  to  the  company's  estimates,  there  will 
be  only  a  small  balance  after  payment  of  operating 
expenses  and  taxes  applicable  to  the  payment  of  inter- 
est on  the  company's  indebtedness. 

(14)  It  also  appears  from  the  evidence  that  the  pro- 
posed rates  are  substantially  lower  than  the  rates 
charged  for  the  corresponding  distance  on  tiie  Harlem 
division  of  the  New  Haven  railroad  and  on  the  Harlem 
division  of  the  New  York  Central  railroad. 

(15)  It  is  contended  by  the  corporation  counsel  that 
the  company  is  overcapitalized  and  that  the  proposed 
increase  of  rates  should  not  be  granted  for  this  reason.: 
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It  appears  from  the  evidence  that  the  original  iasuee 
of  the  company's  stock  and  bonds  were  approved  by 
the  Public  Service  Commission,  Second  District.  Snch 
approval  is  sufficient  to  establish  the  propriety  of  the 
capitalization,  at  least  in  the  absence  of  direct  evidence 
to  tJie  contrary.  Moreover,  the  estimated  return  from 
the  new  rates  will  fall  so  far  below  the  amount  neces- 
sary to  pay  interest  on  the  outstanding  indebtedness 
of  the  company  that  the  question  of  overcapitalization 
is  deemed  inmaterial  upon  the  present  hearing. 

(16)  The  corporation  counsel  also  contends  that  the 
increase  in  rates  will  drive  passengers  away  and  not 
increase  the  company's  revenue.  This  is  purely  a 
matter  of  conjecture.  So  far  as  there  is  any  evidence 
bearing  on  the  subject,  it  preponderates  the  other  way. 
In  any  event,  if  the  result  indicated  by  the  corporation 
counsel  should  occur,  it  would  be  to  tiie  interest  of  the 
company  to  reduce  the  fare  to  its  present  figure  and 
it  may  be  assumed  that  in  such  matters  self-interest 
will  operate  in  its  usual  manner.  The  company  will 
remain  under  the  supervision  of  this  Commission 
which  may,  of  its  own  motion,  take  appropriate  action 
at  any  time  in  the  event  of  a  change  of  conditions. 

(17)  The  corporation  counsel  also  contends  that 
since  the  increase,  upon  the  company's  own  figures, 
will  not  be  sufficient  to  pay  in  full  the  interest  on  the 
indebtedness  and  thus  prevent  the  deficit  from  con- 
tinuing to  increfise,  it  should  not  be  granted.  This 
might  be  a  reason  for  granting  a  higher  increase  but 
is  not  a  reason  why  the  increase  asked  should  not  be 
allowed. 

(18)  The  corporation  counsel  also  objects  that  the 
cost  of  carrying  intra-city  traffic  has  not  been  segre- 
gated. No  such  requirement  was  suggested  by  the 
courts  which  have  passed  upon  the  case,  and  it  should 
not  be  imposed  now.    It  is  demonstrated  that  the  com- 
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pany  needs  an  increase  in  rates  all  along  the  line.  The 
intra-city  traffic  onght  to  bear  its  share  of  the  general 
Imrden.  That  this  increase  within  the  city  may  assist 
the  company  in  obtaining  an  increase  oatside  of  the 
city  is  no  reason  for  denying  it  here.  The  line  is 
operated  as  a  whole,  and  if  both  the  mileage  within  the 
(slty  and  the  number  of  passengers  carried  within  the 
dty  are  taken  into  consideration,  the  intra-city  traffic 
constitutes  a  substantial  portion  of  tiie  whole.  It  is 
unnecessary  in  this  case  to  determine  whether  or  not, 
as  a  matter  of  law,  the  through  rate  may  exceed  the 
sum  of  the  local  fares.  Upon  the  facts  here  presented, 
it  would  be  manifestly  unjust  to  carry  the  intra-city 
passenger  for  a  smaller  charge  than  is  exacted  from 
the  passenger  from  Mount  Vernon  or  New  Eochelle 
for  the  same  transportation. 

(19)  The  actual  results  of  operation  for  the  year 
1920  and  for  the  first  four  months  of  1921  and  the  com* 
pany's  estimates  based  thereon  show  some  improve- 
ment over  previous  figures.  Against  this,  however, 
there  should  be  taken  into  consideration  the  fact  that 
according  to  the  decision  of  the  Appellate  Division  the 
company  was  entitled  to  an  increase  of  fares  as  of  the 
date  upon  which  its  proposed  tariff  was  to  become 
effective.  Nearly  twenty  months  have  elapsed  since 
that  date.  During  this  period  the  company  has  been 
forced  to  operate  under  its  former  tariff,  thus  suffer- 
ing a  loss  whidi  cannot  be  made  up  to  it  in  any  way. 
The  company  should  not  be  deprived  of  such  advan- 
tages as  it  may  reap  from  permission  to  establish  a 
reasonable  rate  of  fare  now,  because  there  has  been 
some  improvement  in  the  results  of  its  operation  since 
its  proposed  increase  in  rates  was  disallowed  by  the 
former  Public  Service  Commission,  not  upon  the 
merits  but  upon  an  erroneous  conception  of  its  own 
powers  since  corrected  by  the  courts. 
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(20)  TJ][ider  the  dedsion  by  the  courts,  this  Conunis- 
sion  is  required  to  act  in  the  matter  witii  reasonable 
dispatch,  and  i«  therefore  not  at  liberty  to  defer  action 
pending  any  general  reot^anization  of  the  transit 
system  in  the  city.  Moreover,  the  New  York,  West- 
chester and  Boston  Railway  Company  is  not  a  "  street 
railroad  "  or  a  "  rapid  transit  railroad,"  within  the 
city,  bnt  is  a  railroad  of  which  only  a  part  is  within 
the  city.  It  is  not  a  part  of  any  of  the  city  transit 
systema.  The  "  five  cent  fare  policy  "  invoked  by  the 
corporation  counsel  cannot  override  the  express  deds- 
ion of  the  court. 

(21)  For  the  foregoing  reasons  and  npon  the  entire 
record  of  the  hearing  before  me  and  of  the  prior  hear- 
ings in  this  case,  I  find  and  decide  that: 

(1)  The  present  rate  of  fare  between  stations 
in  the  city  of  New  York  of  the  New  York,  West- 
chester and  Boston  Railway  Company,  to  wit, 
five  cents,  is  insufficient. 

(2)  The  increased  rate  of  fare  between  sta- 
tions in  the  city  of  New  York  proposed  by  the 
New  York,  Westchester  and  Boston  Bailway 
Company  in  its  local  passenger  tariff,  identified 
as  P.  S.  C— 1  N.  Y.— No.  18,  issued  October  18, 
1919,  to  wit,  seven  cents,  is  reasonable  and  should 
be  allowed. 

(3)  The  proposed  local  passenger  tariff  of  the 
New  York,  Westchester  and  Boston  Railway 
Company  identified  as  P.  S.  C— 1  N.  Y.— No.  18, 
issued  October  18,  1919,  should  be  put  into  effect 
upon  the  shortest  notice  consistent  with  the  rules 
and  practice  of  the  Transit  Commission. 

(22)  I  accordingly  recommend  that  an  order  be 
entered  in  the  form  submitted  herewith  permitting  the 
New  York,  Westchester  and  Boston  Railway  Company 
to  put  into  effect  its  proposed  local  passenger  tariff, 
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identified  as  P.  S.  C—  1  N.  Y.—  No.  18,  issued  October 
18, 1919,  apon  the  shortest  notice  consistent  with  the 
rales  and  practice  of  the  Transit  Commission. 

Approved  and  adopted  by  the  Commisaion. 


In  the  Matter  of  the  Hearing  on  the  Motion  of  tiie 
Commission  upon  the  Regulation,  Practices,  Ekiuip- 
ment.  Appliances  and  Service  of  the  Interborongh 
Bapid  Transit  Company 

Case  No.  2627 

(TntsBit  CommiBsion,  May  2,  1022) 

SabwftTS  in  New  York  city  —  plan  of  txamlt  norfuUzation— 
reKtUations  preicrlblng  acquisition  of  new  Mioipment  and  nM 
of  exlatiiis  facilities. 

The  Commission's  plan  for  transit  reoTganization  involva^ 
through  making  the  present  investment  self-supporting,  the 
setting  aside  of  a  revolving  eonatruction  fund  of  betveen 
9260,000,000  and  $300,000,000.  In  this  way  lubway  constme- 
tioD  to  the  extent  of  $25,000,000  to  $50,000,000  annually  can 
be  financed  and  new  construction  can  somewhere  near  keep  paee 
with  traffic  requirements. 

These  new  lines  cannot  come  into  operation  for  four  or  five 
years.  While  awaiting  the  new  construction  existing  facilities 
most  be  used  to  the  utmost,  and  new  equipment  supplied  tu 
permit  the  most  intensive  operation. 

Company  ordered  to  put  into  effect  an  operating  schedule 
based  upon  prescribed  headways  which  will  exhaust  alt  the 
available  operating  peraonneL  This  immediate  additional 
service,  which  is  the  utmost  practicable  at  this  time,  is  very 
Bubstantial  in  amount  It  will  provide  approximately  8,000,- 
000  additional  car  miles,  or  400,000,000  additional  ear  seat 
miles  per  year. 

Clarence  J.  Shearn,  special  counsel,  and  George  0. 
Redington,  counsel,  for  the  Truisit  Commission. 
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John  P.  CBrien,  corporation  counsel,  and  Herbert 
8.  Worthley,  assistant  corporation  coonsel,  for  the 
city  of  New  York. 

James  L.  Qnackenbash,  Henry  J.  Smith,  and  Arthur 
G.  Peacock,  of  counsel,  for  Interborongh  Rapid  Tran- 
sit Company. 

Habknbss,  CommiBsioner. —  This  is  a  hearing  insti- 
tuted on  motion  of  the  Commission  into  the  service  and 
facilities  of  the  Interborongh  Rapid  Transit  Company 
in  the  operation  of  the  anbways.  The  hearing  was 
ordered  on  March  7,  1922,  after  months  devoted  to  a 
genera)  investigation  of  the  affairs  of  the  transit  com- 
panies, and  after  extensive  surveys  of  subway  opera- 
tion had  been  made  and  tabulated  by  the  Commission's 
transit  bureau.  Eleven  sessions  have  been  held  from 
March  fifteenth  to  April  twelfth,  at  which  984  pages 
of  testimony,  accompanied  by  voluminous  exhibits, 
were  taken. 

The  issue  in  this  case  is  not  whether  the  service  is 
inadequate.  It  concerns  the  extent  to  which  an  anques- 
tionably  inadequate  service  can  and  should  be 
improved  at  this  time.  In  these  hearings,  and  also  in 
the  course  of  the  investigation  conducted  by  the  Com- 
mission on  the  general  transit  situation,  officials  of 
tiie  Interborougb  Company  have  admitted  the  pre- 
valent extreme  congesti<in,  and  have  pleaded  thaX  in 
rush  hours  the  track  capacity  practically  has  been 
reached,  and  that  the  company  has  been  giving  all  the 
service  its  financial  means  permit. 

It  must  be  recognized  that  rush-hour  congestion  can 
be  fully  relieved  only  by  the  construction  of  new  sub- 
ways. Pending  this,  however,  much  can  be  done  by 
increasing  the  service  toward  the  ends  of  the  rash 
hours  through  the  provision  of  new  equipment.  (This 
will  be  considered  later  on  in  the  opinion.)    To  meet 
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the  present  needs,  a  major  oonstmotion  program 
should  have  been  placed  under  contract  five  years  ago, 
so  that  new  lines  would  now  be  coming  into  operar 
tion.  Unfortunately,  not  only  has  snch  a  project  not 
been  undertaken,  bat  piirts  of  the  1913  daal  system 
lines  are  still  mifinished.  The  Commission's  plan  for 
transit  reorganization  involves,  through  making  the 
present  invesbnent  of  the  city  self-supporting,  the 
setting  aside  of  a  revolving  construction  fund  of 
between  $250,000,000  and  $300,000,000.  In  this  way 
subway  construction  to  the  extent  of  $25,000,000  to 
$50,000,000  annually  can  be  financed,  and  new  con- 
struction can  somewhere  near  keep  pace  with  trafSo 
requirements. 

At  the  beat,  however,  these  new  lines  cannot  come 
into  operation  for  four  or  five  years.  While  awaiting 
this  new  construction,  existing  facilities  must  be  used 
to  the  utmost,  and  new  equipment  supplied  to  permit 
the  most  intensive  operation. 

That  the  Interborough  Company  has  fallen  from 
exceptional  financial  strength  to  the  verge  of  bank- 
ruptcy is  nnfortanately  true.  In  part  this  is  due  to 
the  war,  and  in  part  to  the  company's  own  action  in 
dissipating  its  reserves  through  the  declaration  of 
excessive  dividends  in  the  years  1914  to  1919.  From 
which  ever  canse  the  results  flowed,  the  initial  study 
of  the  situation  made  by  the  Transit  Commission  when 
it  took  office  about  a  year  ago  indicated  that  the  Inter- 
borough Company  was  not  then  in  a  financial  position 
to  meet  orders  for  increased  service.  It  was  apparent 
that  if  orders  even  comparatively  minor  in  extent  had 
been  issued  at  that  time  the  company  would  have  been 
forced  into  receivership.  Looking  ahead  to  a  real 
solution  of  the  transit  problem,  and  not  to  mere 
palliatives,  the  Commission  was  convinced  at  that  time 
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that  tiie  greatest  benefit  to  all  concerned  lay  in  keep- 
ing the  Interborottgh  Company  going  until  financial 
condition's  took  a  tarn  for  the  better  and  there  was  an 
opportonity  to  outline  and  develop  the  Commission's 
plan  for  a  thoronghgoing  reorganization  of  the  transit 
companies. 

At  the  present  time  financial  conditions  are  materi- 
ally better.  The  employees  of  the  company  have  con- 
sented voluntarily  to  a  10  per  cent  reduction  in  wages, 
and  the  prices  of  materials  have  been  steadily  going 
down.  The  effect  of  the  pressure  exerted  by  the  Com- 
mi'ssion  for  a  recasting  of  the  present  outworn  fran< 
ohise  and  finandal  structure  is  indicated  by  the  com- 
position tentatively  arrived  at  by  representatives  of 
the  Interborough  and  Manhattan  security  holders  look- 
ing to  the  reforming  of  the  lease  of  the  Manhattan 
Elevated  and  the  raisii^  of  many  million  dollars  for 
new  financing  during  the  next  five  years.  The  Com- 
mission has  reserved  its  judgment  on  the  essential 
elements  of  such  a  composition,  bnt  it  is  referred  to 
here  as  indicating  an  improved  situation  and  a  dis- 
position to  co-operate. 

The  traffic  counts  made  by  the  Commission  staff  indi- 
cate exceedingly  heavy  and,  in  large  part,  nnneceasary 
overcrowding.  Although  the  service  during  rush  hours 
is  practically  up  to  track  capacity,  there  is  no  operat- 
ing reason  why  immediate  and  substantial  relief 
should  not  be  given  during  non-rush  hours.  Traffic 
counts  on  the  Seventh  avenue  line  express  service 
northbound  indicated  that  from  1:20  o'clock  in  the 
afternoon  for  twelve  consecutive  honra  there  were 
only  three  twenty-minute  periods  when  there  were 
not  more  passengers  than  seats.  On  the  East  Side- 
Lexington  avenue  line  (Express  service  northbound) 
from  4  o'clock  in  the  afternoon  for  eight  hours  and 
twenty  minutes   consecutively   there  was   only   one 


Digmzefl  by  Google 


492  Staxb  Dbfabtmekt  Bepobts 

[ToL  27]  Tnuuit  Commianoii 

twenty-minute  period  vhen  tiiere  was  a  snrplas  of 
Beats  over  paaaengers.  The  overerowding  ran  as  high 
as  247  per  cent,  t.  e.,  there  were  nearly  three  and  a 
half  times  as  many  people  in  the  oars  as  there  was 
seating  capacity.  The  only  criticism  of  these  counts 
made  by  the  company  offidals  was  that  they  were 
taken  at  single  stations,  whereas,  it  was  dumed,  had 
they  been  taken  at  a  nnmber  of  stations  the  results 
woald  have  shown  a  considerable  finctnation  of  the 
traffic  ami  a  large  diminution  in  the  loads  at  succeed- 
ing stations. 

Whichever  set  of  connts  —  the  Commission's  or  the 
company's  —  is  considered,  the  need  for  large  in- 
creases in  the  service  is  apparent.  For  non-msh  hour 
service  there  is  ample  equipment.  It  is  merely  a  mat- 
ter of  making  greater  use  of  existing  facilities.  In 
the  rush  hours,  at  the  peak,  the  tra(^  capacity  is  very 
nearly,  if  not  quite  reached.  The  most  that  can  be 
done  at  the  height  of  the  peak  is  possibly  to  put  in  a 
very  limited  number  of  additional  trains.  Toward  the 
beginning  and  end  of  the  rush  periods  material  relief 
ean  be  given  by  operating  more  trains.  But  with  the 
number  of  cars  the  company  now  has  it  is  possible  to 
supply  the  most  intensive  service  only  daring  the 
peak  of  the  rush.  At  that  time  all  the  cars,  except  a 
few  necessarily  in  the  repair  shops,  are  on  the  road, 
and  the  number  is  not  sufficient  to  spread  out  the  rush- 
hour  service.  The  remedy  for  this,  obviously,  is  the 
provision  of  more  oars. 

At  present,  during  the  non-rush  honrs,  the  company 
generally  operates  on  a  four-minute  headway,  as 
against  two  minutes  or  less  in  the  rush  hours.  Aside 
■  from  the  rush-hour  crowding,  the  public  desires,  and 
is  entitled  to,  as  short  a  headway  between  trains  as  is 
practicable.  For  large  sections  of  the  population  a 
four-minute   headway   really  means  eight  minutes, 
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because  at  the  end  of  the  lines  the  operation  is  split, 
some  oara  going  to  one  destination  and  some  to  an- 
other. For  example,  the  passenger  for  Brooklyn,  if 
he  mbses  a  Brooklyn  train  at  Grand  Central  Station, 
would  have  to  wait  eight  minutes,  because  the  train 
which  comes  in  at  the  end  of  foar  minutes  is  routed 
to  South  Ferry.  As  a  first  step,  it  is  believed  that,  in 
general,  the  headway  in  non-rush  hours  should  be 
reduced  to  three  minutes  instead  of  four.  This  will 
make  the  maximum  interval  for  those  going  to  The 
Bronx  or  Brooklyn  six  minutes  instead  of  eight.  This 
reduced  headway,  and  the  consequently  greater  num- 
ber of  trains  operated,  should  do  away  largely  with 
overcrowding  in  non-rush  hours. 

Intensive  studies  of  operation  indicate  tiiat  in  the 
rush  hours  it  should  be  possible  to  get  in  a  few  more 
trains.  At  these  times  every  bit  of  possible  relief  is 
.needed,  and  the  train  schedules  should  be  reformed  to 
permit  additional  service  up  to  tradt  capacity. 

The  need  for  additional  equipment  is  admitted. 
The  company,  in  its  initial  proposal,  introduced  in 
evidence  daring  the  hearings,  outlined  a  plan  whereby 
350  cars  would  be  provided  at  various  times  during 
the  nest  five  years,  the  first  lot  of  50  not  to  be  ordered 
until  1923.  This  program  is  impossible  —  it  would 
mean,  in  effect,  progressively  increasing  congestion. 

The  company  claimed,  on  its  part,  that  even  if  it 
had  available  today  all  the  cars  planned  for,  it  would 
have  no  place  to  put  them;  that  the  city  had  failed  to 
provide  yards  and  shops  it  was  obligated  to  provide 
under  the  operating  contract.  There  has  been  some 
discussion  about  who  was  responsible  for  this  condi- 
tion, whether  the  operating  company  —  through  its 
request  during  the  War  for  deferring  certain  construc- 
tion work  —  or  one  or  the  other  of  the  agencies  acting 
for   the  city.     There   is,  however,   small  profit  in 
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attemptdiig  to  go  back  and  aaseaB  responsibility  for 
past  delay.  The  important  thing  is  to  see  that  there 
shall  be  no  unavoidable  delay  in  the  fatnre,  and  that 
all  concerned  co-operate  in  the  completion  of  the  neces- 
sary yards  and  ^ops. 

After  carefully  considering  the  schednle  for  the  pro- 
vision of  additional  equipment,  the  Commission  has 
come  to  this  oondnsion:  The  company  should  be 
required  to  order  350  additional  can,  of  these,  100 
cars  should  be  ordered  at  once,  for  delivery  as  soon 
as  possible.  It  should  order  50  more  cars  on  the  first 
of  August  next,  for  delivery  as  soon  thereafter  as 
possible.  It  should  order  the  balance  of  200  cars  at 
a  date  not  later  than  six  months  after  the  delivery 
of  the  contracts  for  the  construction  of  tbe  Jerome 
avenue  yard,  the  One  Hundred  and  Eightieth  street 
yard  and  the  One  Hundred  and  Forty-eighth  street 
yards  and  shops.  The  One  Hundred  and  Forty-eighth . 
street  woi^  whidi  involves  the  construction  of  a  lead 
track,  will  take  the  longest  time  —  fifteen  to  eighteen 
months.  The  ordering  of  the  additional  200  cars 
within  six  months  after  this  contract  is  let  will,  there- 
fore, give  the  company  nine  to  twelve  months  within 
which  to  get  this  equipment.  The  yards  will  be  neces- 
sary in  advance  of  the  time  when  it  will  be  possible 
to  put  the  new  rolling  stock  on  the  road,  beoause  a 
considerable  part  of  the  assembling  and  final  work 
on  the  cars  will  have  to  be  done  in  Uie  yards. 

In  order  to  provide  for  the  150  cars  to  be  ordered 
at  once  and  on  August  first,  certain  temporary  yard 
facilities,  because  of  pending  delays  on  the  main  work, 
will  have  to  be  furnished.  Plans  for  tiiese  temporary 
structures  are  well  under  way,  and  probably  will  be 
finished  within  the  next  two  or  three  weeks. 

There  is,  finally,  one  other  point  that  needs  consid' 
eration  in  connection  with  the  provision  of  the  in- 
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creased  service.  The  amonnt  of  increased  service  the 
ComnuBsion  proposes  to  order  is  so  substantial  thai 
the  trained  men  now  available  will  not  be  sufficient  for 
operating  the  cars  and  for  switdiing.  It  goes  without 
saying  that  the  Commission  will  not  consider  for  a 
moment  subjecting  the  traveling  public  to  any  risk 
incident  to  untrained  crews.  To  carry  out  the  sched- 
ule  based  on  the  headway  the  Commission  proposes 
ordering  will  require  an  additional  force  of  approx- 
imately 600  men.  Even  exhausting  all  the  present 
reserves,  it  is  possible  to  get  at  this  time  only  300 
additional  men.  It  is,  therefore,  necessary  to  put  into 
effect  the  increased  service  in  two  stages :  the  first,  as 
soon  as  necessary  operating 'schedules  can  be  pre- 
pared, that  will  ezhaast  the  available  trained  person- 
nel ;  and  the  second  as  soon  as  the  necessary  additional 
men  can  be  trained.  The  company  claims  —  and  this 
contention  is  sustained  by  reports  of  the  Commission's 
experts  —  that  an  employee  before  being  allowed  to 
operate  a  train  should  have  three  to  four  months' 
training.  Furthermore,  in  order  to  make  any  sub- 
stantial change  in  the  operation  of  as  extensive  and 
intensively  operated  a  system  as  the  subway,  a  large 
amonnt  of  detail  preparatory  work,  sndi  as  the  mak- 
ing of  operating  schedules,  is  necessary.  The  Com- 
mission is  advised  that  thirty  days  is  a  reasonable 
time  to  allow  for  such  work. 

The  conclusion,  therefore,  is  that  the  company  be 
ordered  to  prepare  the  necessary  schedules  and  to  put 
in  force  on  May  thirty-first  next  an  operating  schednle 
based  upon  prescribed  headways  wiiich  will  exhaust 
all  the  available  operating  personnel.  This  immediate 
additional  service,  which  is  the  utmost  practicable  at 
this  time,  is  very  sabstantial  in  amonnt.  It  will  pro- 
vide approximately  8,000,000  additional  car  miles,  or 
400,000,000  additional  car  seat  miles  per  year. 
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The  company  farther  should  be  ordered  to  train 
the  additional  men  necessary  to  operate  the  fnll  serv- 
ice reqairements  under  the  headways  deemed  neces- 
sary by  the  Commission.  It  should  anbmit  detailed 
schedules  therefor  on  or  before  August  fifteenth,  and 
put  such  schednles,  vith  any  modificationB  ordered  by 
the  Commission,  into  effect  on  Monday,  September 
eighteenth. 

The  result  of  these  orders  will  be  a  large  immediate 
increase  in  service  which  should  be  the  more  apparent 
as  the  traffic  lessens  during  the  summer  months.  Then, 
with  the  increasing  traffic  in  the  fall,  will  come  into 
effect  the  Commission's  full  service  requirements. 
Thereafter  additional  equipment  will  be  coming  into 
operation  and  make  possible  capacity  service. 

Orders  carrying  these  recommendations  into  effect 
are  submitted  herewith. 

0*Rtan,  Commissioner  (concurring). —  This  pro- 
ceeding indicated  in  a  formal  and  legal  manner  what 
the  general  public  through  experience  have  for  a  long 
time  been  aware  of,  namely,  that  the  service  on  the 
lines  of  the  Interborough  Bapid  Transit  Company  has 
for  a  period  of  years  been  grossly  inadequate.  It  is 
not  necessary  to  summarize  the  details  justifying  this 
conclusion.  They  appear  in  the  evidence  as  a  resnlt 
of  actual  counts  made  by  experts  of  the  number  of 
ears  and  trains  parsing  given  points  at  stated  times, 
and  the  number  of  passengers  standing  in  each  of  the 
cars.  Much  evidence  was  taken  concerning  the  ability 
of  the  company  to  relieve  this  congestion.  This  evi- 
dence related  both  to  the  finances  of  the  company  and 
to  the  physical  limitations  of  the  several  lines  in  rela- 
tion to  the  movement  over  them  of  a  given  number  of 
trains  per  hour. 

In  the  course  of  the  proceeding  it  became  apparent 
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that  the  defidencies  in  service  were  so  great  that  the 
extent  to  which  trains  should  be  added  would,  from  a 
practical  point  of  view,  become  a  financdal  problem 
rather  than  an  operating  problem.  It  is  settled  law 
that  a  regnlatoiy  coimuission,  in  the  exercise  of  its 
regulatory  powers  over  public  service  corporations, 
may  not  lawfully  impose  requirements,  the  cost  of 
which  would  amount  to  confiscation  of  the  company's 
property.  After  careful  consideration  of  all  the  evi- 
dence offered  in  this  proceeding,  it  became  apparent 
that  with  the  reduction  in  operating  costs  that  has 
taken  place  during  recent  months,  and  with  similar 
increase  in  revenues,  there  exists  a  very  substantial 
Bom  which  the  company  may  annually  be  required  to 
expend  for  increased  service,  without  violating  the 
limitation  of  law  referred  to. 

The  betterment  of  service  is  largely  a  problem  of 
running  more  trains  and  more  cars,  which  means  the 
purchase  of  additional  cars  and  an  increase  in  the 
operating  personnel  sufficient  to  operate  these  addi- 
tional cars.  The  Commission  is  of  the  opinion  that  the 
existing  number  of  cars  of  the  company  shoald  be 
increased  by  350.  The  company 's  representatives  dur- 
ing the  hearings  suggested  the  acquisition  of  these 
cars  during  the  next  five  years,  beginning  with  50  cars 
to  be  ordered  during  the  current  year-  The  Commis- 
sion is  of  the  opinion  that  100  cars  should  be  ordered 
at  once  for  delivery  at  the  earliest  practicable  date; 
that  50  additional  cars  should  be  ordered  in  August 
for  similar  delivery;  and  that  the  remaining  200  cars 
should  be  ordered  at  a  date  not  later  than  six  months 
after  the  delivery  of  the  contracts  for  the  construction 
by  the  city  of  the  Jerome  avenue  yard,  the  One  Hun- 
dred and  Forty-eighth  street  yard,  and  the  One  Hun- 
dred and  Eightieth  street  yard  and  shops,  all  of  which 
are  necessary  for  the  housing  and  upkeep  of  the  addi- 
32 
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tional  cars.  The  operation  of  these  additional  cars 
will  require  trained  personnel.  The  existing  trmned 
personnel  of  the  company  can  be  supplemented  by  not 
over  300  trained  reserves  at  this  time.  This  number 
of  men  are  available  for  immediate  service.  The  addi- 
tional men  needed  will  have  to  be  trained.  Operating 
schedules  will  have  to  be  prepared.  Thirty  days  is 
not  an  unreasonable  time  for  such  purpose. 

The  conclusion  of  the  Commission  is  that  the  com- 
pany be  ordered  to  prepare  the  necessary  schednlea, 
to  be  effective  May  thirty-first,  the  same  to  be  based 
upon  prescribed  headways,  using  all  available  reserve 
personnel.  This  will  give  an  immediate  increase  In 
service  of  8,000,000  additional  car  miles  or  400,000,000 
additional  ear  seat  miles  per  year. 

The  company  shonld  be  ordered  to  commence  the 
training  without  delay  of  the  additional  men  necessary 
to  operate  the  full  service  requirements  under  head- 
ways deemed  necessary  by  the  Commission  for  the 
best  utilization  of  the  cars  to  be  made  available,  and 
for  that  purpose  it  will  submit  detailed  schedules  on 
or  before  August  fifteenth,  to  be  effective  Monday, 
September  eighteenth.  As  additional  equipment  be- 
comes available,  sdiedules  will  be  modified  so  as  to 
utilize  the  same  in  the  manner  best  adapted  for  farther 
improving  the  service. 

In  accordance  with  the  foregoing  opinions,  the  Com- 
mission on  the  same  day  made  the  following  service 
orders  "A"  and  "  B  '*: 

Service  Order  "A" 
Bt  the  Commission. —  The  Commission  havii^  by 
order  adopted  on  March  7,  1922,  directed  that  a  hear- 
ing be  held,  to  the  end  that  the  Commission  might 
determine  whether  the  regulations,  practices,  equip- 
ment,   appliances    or    service   of    the   Interboroogh 
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Baind  Transit  Company  in  respect  to  transportation 
of  persona  or  property  in  the  city  of  New  York  are 
nnjnst,  nnreasonable,  unsafe,  improper  or  inadeqaate, 
and  to  determine  the  jnat,  reasonable,  safe,  adequate 
and  proper  regulations,  practices,  equipment,  appli- 
ances and  service  ttiereafter  to  be  in  force,  to  be 
observed .  and  to  be  used  in  such  transportation  of 
persons  and  property  and  to  fix  and  prescribe  the  same 
by  order  to  be  made  by  the  Transit  Commission  and 
served  upon  said  Interborongh  Rapid  Transit  Com- 
pany; and  hearings  having  been  duly  held,  and  the 
said  Interborongh  Rapid  Transit  Company  and  the 
city  of  New  York  and  the  Transit  Commission  having 
appeared  at  said  bearings  by  counsel;  and  the  Com- 
mission having  duly  considered  the  evidence  adduced 
before  it  at  the  aforesaid  hearings  and  being  of  the 
opinion  that  the  regulations,  practices  and  service  of 
said  Interborongh  Rapid  Transit  Company  in  respect 
to  the  transportation  of  persona  or  property  within 
the  city  of  New  York  are  nnjast,  unreasonable, 
improper  and  inadequate,  and  that  the  regulations, 
practices  and  services,  hereinafter  specified,  are  neces- 
sary in  order  to  provide  more  adequate  service  for 
the  public  and  ought  hereafter  and  until  further  order 
of  the  Commission  to  be  in  force  and  to  be  observed 
and  used  by  said  company  in  the  transportation  of 
persons  or  property,  and  are  reasonable  to  the  said 
company  in  view  of  its  equipment  and  financial  condi- 
tion ;  and  the  Commission  having  determined  that  the 
r^nlations,  practices  and  services,  hereinafter  speci- 
fied, are  just,  proper  and  reasonable  in  view  of  the 
equipment  available  and  the  present  financial  condi- 
tion of  the  company;  it  is 

Ordered :  that  the  Interborongh  Rapid  Transit  Com- 
pany: 

(1)  Operate  daily  except  Saturdays,  Sundays  and 
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legal  holidays,  on  and  after  September  18,  1922,  on 
the  lines  or  divisions  past  the  stations  in  the  direc- 
tions, during  the  periods,  at  the  times  and  at  the  head- 
ways hereinafter  specified,  the  following  trains,  with 
a  sufficient  namber  of  cars  per  train  to  conform  to 
the  traffic  requirements : 

(a)  From  the  Bronx  Park  and  Two  Hundred  and 
Forty-second  street  stations  in  The  Bronx,  the  Two 
Hundred  and  Fifteenth  street,  Dyckman  street  and 
One  Hundred  and  Thirty-seventh  street  stations  in 
upper  Manhattan,  as  the  case  may  be,  on  the  Broad- 
way-Seventh avenne  subway  line,  express  division, 
southbound  past  the  Ninety-sixth  street  station,  to  the 
Pennsylvania  avenue,  Utica  avenue,  Flathush  avenue 
and  Atlantic  avenue  stations  in  Brooklyn  and  the 
South  Ferry  station  in  lower  Manhattan,  as  the  case 
may  be. 

Period  of  the  Da; 

6:12  A.  M.  to     7:00  a.  m. 

7:00  a;  m.  to     8:00  a.  m. 

8:00  A.  M.  to     9:00  a.  m. 

9:00  A.  M.  to  10:00  a.  m. 

10:00  A.  M.  to  11:00  a.  m. 

IIKX)  A.   M.  to   12K)0  NOOK. 

12:00  NOON  to  1:00  p.  m. 
1:00  p.  M.  to  2:00  p.  M. 
2:00  p.  M.  to     3:00  p.  u. 


Nnmber 

Average 

of  Trains 

Hendmj 

19 

2'  40" 

31 

1'56" 

34 

1'  46" 

25 

2'  24" 

20 

3- 

20 

3- 

20 

3' 

20 

3' 

209  ■ 

From  3 :00  p.  m.  for  the  remainder  of  the  said  ex- 
press service,  the  southbound  number  of  trains  and 
average  headways  are  determined  by  the  number  of 
trains  and  average  headways  as  set  forth  northbound 
past  Ninety-sixth  street  station  in  (b)  following. 

(b)  From  the  Pennsylvania  avenue,  Utica  avenne, 
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Flatbnsh  avenue  and  Atlantic  avenue  stations  in 
Brooklyn,  and  the  South  Ferry  station  in  lower  Man- 
hattan, as  the  case  may  be,  on  the  Broadway-Seventh 
avenue  subway  line,  express  division,  northbound  past 
the  Ninety-sixth  street  station,  to  the  Bronx  Park 
and  the  Two  Hundred  and  Forty-second  street  stations 
in  The  Bronx,  and  the  Two  Hundred  and  Fifteenth 
street,  Dyckman  street  and  One  Hundred  and  Thirty- 
seventh  street  stations  in  upper  Manhattan  as  the 
case  may  be. 

From  the  beginning  of  the  following  express  service 
In  the  morning  to  1  -.00  p.  u.,  the  northbound  number  of 
trains  and  average  headways  are  determined  by  the 
number  of  trains  and  average  headways  as  set  forth 
southbound  past  Ninety-sixth  street  station  in  (a) 
preceding. 

Period  of  the  Day 

1:00  p.  M.  to     2:00  p.  M. 

2:00  p.  M.  to     3:00  p.  m.  , 

3:00  P.  M.  to    4:00  p.  M. , 

4:00  p.  M.  to     5:00  p.  M. , 

5:00  p.  M.  to     6:00  p.  m.. 

6:00  p.  M.  to     7:00  p.  m.  , 

7K)0  p.  M.  to     8:00  p.  M. . 

8:00  p.  M.  to     9:00  p.  m., 

9:00  p.  M.  to  10:00  p.  M.. 
10:00  p.  M.  to  11:00  p.  m.. 
11:00  p.  M.  to  12:00  m.  n.  . 
12:00-M.  H.  to    1:00  a.  k..  . 

1:00  A.  M.  to     1:40  a.  m.  . 

259 

(c)  From  the  Bronx  Park  and  the  Two  Hundred 
and  Forty-second  street  stations  in  The  Bronx,  the 
One  Hundred  and  Forty-fifth  street  and  Lenox  avenue. 


Number 
ol  Trains 

Araaje 
Headway 

20 

3' 

20 

3' 

20 

3- 

22 

2'  44" 

33 

1'  49" 

31 

r  56" 

24 

2'  30" 

20 

3' 

17 

3'  32" 

15 

4' 

18 

3'  20" 

12 

6' 

7 

5'  43" 
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Dyckman  street  and  One  Hundred  and  Thirty-seventh 
and  Broadway  stationB  in  upper  Manhattan,  as  the 
case  may  be,  on  the  Broadvay-Seventh  avenue  subway 
line,  local  division,  southbound  past  Fifty-ninth  street 
station,  to  the  Pennsylvania  avenue  and  Flatbush 
avenue  stations  in  Brooklyn,  and  the  South  Ferry 
station  in  lower  Manhattan  as  the  case  may  be. 


Period  of  tho  Day 

6KX)  A.  M.  to    7:00  a.  h 

7:00  A.  II.  to    SKX)  A.  u 

8:00  A.  II.  to    9KX)  a.  k 

9:00  A.  II.  to  10:00  A.  K 

10:00  A.  M.  to  11:00  A.  M,.., 

11 :00  A.  M.  to  12 :00  KoOK 

12:00  HOOH  to    IKK)  r.  M 

1:00  p.  H.  to     2:00  p.  M.... 
2m  r.  H.  to    3:00  p.  M.... 


Nmnbop 
of  Traiiu 

Averago 
Headway 

18 

4'  37" 

16 

3'  45» 

21 

2-  30" 

20 

3' 

20 

3- 

20 

3' 

20 

3- 

20 

3" 

20 

3" 

178 

From  3 :00  p.  m.  for  the  remainder  of  the  twcnty- 
fonr  hours  on  the  said  local  service,  tiie  sonthbonnd 
number  of  trains,  and  tlie  average  headways  are  deter- 
mined by  the  number  of  trains  and  average  headways 
as  set  forth,  northbound  past  Fiftielii  street  station, 
in  (d)  following. 

(d)  From  the  Pennsylvania  avenue  and  Flatbush 
avenue  stations  in  Brooklyn  and  the  South  Ferry  sta- 
tion in  lower  Manhattan,  as  the  oase  may  be,  on  the 
Broadway-Seventh  avenue  subway  line,  local  division, 
northbound  past  the  Fiftieth  street  station,  to  the 
Bronx  Park  and  the  Two  Hundred  and  Forty-second; 
street  stations  in  The  Bronx,  and  the  One  Hundred' 
and  Forty-fifth  street  and  Lenox  avenue,  Dyckman' 
street  and  One  Hundred  and  Thirty-seventh  street  and' 
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Broadway  stations  in  upper  Manhattan,  as  the  oase 
maybe. 

From  the  beg^inning  of  the  following  local  service  in 
the  morning  to  2 :00  p.  u.,  the  northbound  nnmber  of 
trains  and  average  headways  are  determined  by  the 
nnmber  of  trains  and  average  headways  as  set  forth 
sontbboond  past  Fifty-ninth  street  station  in  (e) 
preceding. 


Poriod  of  tha  D.y 

Number 
of  Ti»iiia 

ATonige 
HodwAj 

2:00  p.  M.  to    3:00  p. 

M 

20 

3' 

3:00  p.  M.  to    4:00  p. 

U 

20 

3' 

im  p.  M.  to    5:00  p. 

M 

22 

2' 44" 

bM  p.  M.  to    6:00  p. 

U 

.....            25 

2'  24" 

6:00  p.  M.  to     7:00  p. 

u 

22 

2-  44" 

7M>  p.  M.  to    8:00  p. 

M 

17 

3'  32" 

8:00  p.  M.  to    9:00  p. 

M 

15 

4' 

9K)0  p.  M.  to  10:00  p. 

M 

15 

i' 

10:00  p.  M.  to  11:00  p. 

U 

15 

V 

11:00  p.  M.  to  12:00  M 

N 

16 

3'  45" 

12:00  M.  IT.  to    1:00  A. 

M 

12 

5' 

1:00  A.  M.  to     2:00  A. 

M 

12 

5' 

2:00  A.  M.  to     3:00  A. 

M 

10 

6' 

3:00  A.  M.  to    4:00  A. 

M 

10 

6' 

4:00  A.  M.  to     6:00  A. 

M 

10 

6' 

&M  A.  M.  to    6:00  A. 

U 

10 

6- 

(e)  From  the  One  Hundred  and  Eightieth  street 
east,  Bronx  Park,  Kingsbridge  road.  Two  Hundred 
and  Forty-first  street  and  White  Plains  avenue,  and 
the  One  Hundred  and  Forty-ninth  street  stations  in 
The  Bronx,  as  the  case  may  be,  on  the  Lexington- 
Fourth  avenue  subway  line,  express  division,  sonth- 
bonnd  past  the  Grand  Central  station  to  the  Atlantic 
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avenue  station  in  Brooklyn,  and  the  Sonth  Ferry  sta- 
tion in  lower  Manhattan  as  the  case  may  be. 

Number  Avera^ 

Period  of  the  Bay                                 of  Trains  Headway 

6:15  A.  M.  to     7:00  a.  m 12  3'  45" 

7:00  a.m.  to     Sm  A.  u 30  2' 

8:00  A.  M.  to    9:00  A.  M 30  2' 

9:00  A.  M.  to  10:00  a.  M 25  2'  24" 

10:00  A.  M.  to  11:00  A.  M 20  3' 

11:00  A.  M.  to  12:00  NOON 20  3' 

12:00  NOON  to     1:00  p.  m 20  3' 

1:00  p.  M.  to     2:00  p.  M 20  3' 

2:00  p.  M.  to     3:00p.  M.. 20  3' 

197 


From  3:00  p.  m.  for  the  remainder  of  the  said 
express  service,  the  southbound  number  of  trains  and 
average  headways  are  determined  by  the  number  of 
trains  and  average  headways  as  set  forth  northbound 
past  the  Grand  Central  station  in  (f)  following. 

(f)  From  the  Atlantic  avenue  station  in  Brooklyn, 
and  the  South  ferry  station  in  lower  Manhattan,  as  the 
case  may  be,  on  the  Le:?ington-Fourth  avenue  subway 
line,  express  division,  northbound  past  the  Grand 
Central  station,  to  the  One  Hundred  and  Eightieth 
street  east,  Bronx  Park,  Kingsbridge  road.  Two  Hun- 
dred and  Forty-Hrst  street  and  White  Plains  avenue 
and  the  One  Hundred  and  Forty-ninth  street  stations 
in  The  Bronx,  as  the  case  may  be. 

From  the  beginning  of  the  following  express  service 
in  the  morning  to  2 :00  f.  m .,  the  northbound  number 
of  trains  and  average  headways  are  determined  by  the 
number  of  trains  and  average  headways  as  set  forth 
southbound  past  the  Grand  Centriil  station  in  (e) 
preceding. 
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Nmnber 

Aveiago 

POTiod  of  the  Day 

o£  Trains 

Haad.a; 

2K)0  p.  M.  to    3KX)  p.  M.... 

20 

3- 

3:00  p.  M.  to     4:00  p.  M.... 

20 

3' 

4:00  p.  M.  to     5:00  p.  M.... 

20 

3' 

6:00  p.  M.  to    6:00  p.  M.... 

30 

2' 

6:00  p.  M.  to    7:00  p.  m.... 

30 

2- 

7:00  p.  M.  to    8:00  p.  m.... 

21 

2-51" 

8:00  p.  j£.  to     9:00  p.  M.... 

15 

4' 

9:00  p.  M.  to  10:00  p.  M.... 

15 

4' 

10:00  p.  M.  to  11:00  p.  M.... 

15 

4' 

11:00  p.  M.  to  12:00  M.  K.... 

15 

4- 

12:00  M.  n.  to    lOO  i.  M.... 

12 

V 

1:00  A.  M.  to     1:40  i.  M.... 

8 

5' 

(g)  From  the  Kingabridge  road,  Hnnts  Point 
avenue,  Pelham  Bay  Parkway,  and  One  Hundred  and 
Thirty-eighth  street  stations  in  The  Bronx,  as  the  case 
may  be,  on  the  Lexington-Fourth  avenue  subway  line, 
local  division,  southbound  past  the  Thirty-third  street 
station,  to  the  Atlantic  avenue  station  in  Brooklyn, 
and  the  City  Hall  station  in  lower  Manhattan,  as  the 
case  may  be. 

Period  of  the  Day 

6:00  A.  M.  to     7:00  a.  m 

7:00  A.  M.  to     8:00  a.  m 

8:00  A.  M.  to    9:00  a.  m 

9:00  A.  M.  to  10:00  a.  m 

10:00  A.  M.  to  11:00  a.  m 

UKW  A.  M.  to  12:00  NOON 

12:00  NOON  to     IKK)  p.  M 

1:00  p.  M.  to     2:00  p.  M 

2:00  p.  M.  to     3:00  p.  M 20  3' 

173 

From  3:00  p.  m.  for  the  remainder  of  the  twenty- 
four  hours  on  the  said  local  service,  the  southbound 


tter 
sins 

Headway 

8. 

7'  30" 

18 

3'  20" 

29 

2'  04" 

18 

3'  20" 

20 

3' 

20 

3' 

20 

3' 

20 

3' 

Google 
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number  of  trains  and  average  headways  are  deter- 
mined by  the  number  of  trains  and  average  headways 
as  set  forth  northhoand  past  the  Thirty-third  street 
station  in  (h)  following. 

(h)  From  the  Atlantic  avenue  station  in  Brooklyn 
and  the  City  Hall  station  in  lower  Manhattan,  as  the 
case  may  be,  on  the  Lexington-Fourth  avenue  subway 
line,  local  division,  northbound  past  the  Thirty-third 
street  station,  to  the  Kiugsbridge  Bead,  Hunts  Point 
avenue,  Pelham  Bay  Parkway,  and  One  Hundred  and 
Thirty-eighth  street  stations  in  The  Bronx,  as  the 
case  may  be. 

From  the  beginning  of  the  following  local  service 
in  the  morning  to  2  KK)  p.  m.,  the  northbound  number 
of  trains  and  average  headways  are  determined  by  the 
number  of  trains  and  average  headways  as  set  forth 
southbound  past  the  Thirty-third  street  station  in 
(g)  preceding. 


Number 

Period  of  the  Day 

of  Trains 

Headwa; 

2:00  p.  M.  to    3:00  p.  m 

20 

3' 

3:00  p.  M,  to     4:00  p.  M 

20 

3' 

4:00  p.  K.  to     6:00  p.  M 

23 

2-  36" 

5:00  p.  M.  to    6:00  p.  m 

30 

2' 

6:00  p.  M.  to    7.00  p.  M 

20 

3' 

7:00  p.  M.  to    8:00  p.  ii 

15 

4' 

8:00  p.  M.  to     9:00  p.  M 

12 

5- 

9:00  p.  M.  to  10:00  p.  M 

12 

6' 

10:00  p.  M.  to  11:00  p.  M 

12 

5' 

11:00  p.  M.  to  12:00  M.  N 

10 

6' 

12:00  M,  N.  to     IKX)  i.  M 

10 

6' 

1:00  A.  M.  to     2:00  A.  M 

8 

7'  30" 

2.00  A.   M.  to     3K)0  A.  M 

8 

7'  30" 

3:00  A.  M.  to    4:00  a.  m 

8 

7'  30" 

4:00  A.  M.  to    5:00  a.  m 

8 

T  30" 

6:00  A.  M.  to    6:00  a.  m 

8 
224 

7'  3r| 
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(i)  On  the  Queenshorough  Subtvay  Line: 

Leaving  Grand  Central  Station  for  Alhwrtus  Avenue 

Station 


Nrate 

Average 

P«nod  of  the  Da; 

of  Trains 

Eeadwa; 

12:00it.  F.  to    1KX)A.M.... 

3 

20- 

l:00i.ii.  to    2:00  a.  M.... 

3 

20- 

2:00  i.M.  to    3:00  A.  M.... 

3 

20- 

3:00  A.  u.  to    4:00  A.  H. . . . 

3 

20- 

4:00  A.  M.  to    5:00  A.  M.... 

3 

20' 

6:00  a.  m.  to    6:00  a.  m.... 

3 

20- 

6:00  A.  M.  to    7:00  a.  m.... 

4 

15' 

7:00  A.  M  to     8:00  a.m.... 

7 

8'  30" 

Sm  A.  M.  to     9:00  A.  M... 

8 

7'  30" 

9M  A.  K  to  10:00  A.  M.... 

6 

10- 

10:00  A.  M.  to  11:00  A.  It... 

5 

12' 

llflO  A.   M.   to   12:00   NOON... 

4 

15- 

12:00  NOON  to     1:00  p.  M. . . 

4 

15' 

1:00  p.  M.  to    2:00  p.  M.... 

3 

20" 

2fl0p.  M.  to    3:00  p.  M.... 

4 

15" 

3K10P.  M.  to    4:00  p.m.... 

4 

15' 

4:00  p.  M.  to    5:00  p.  m.... 

6 

W 

5:00  p.  M.  to    6:00  p.  M 

7 

8'  30" 

6:00  p.  M.  to    7:00  p.  M 

6 

10' 

7:00  p.  M.  to    8:00  p.  m.  ... 

5 

12' 

8:00  p.m.  to    9:00  P.M.... 

3 

20- 

9Mt.  m.  to  10:00  p.  m.... 

4 

15' 

10:00  p.  M.  to  11;0Op.  m.... 

4 

15' 

11:0Op.  m.  to  12:0Om.  n.... 

4 

15' 
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(j)  On  the  Queensborough  Subway  Line: 

Leaving  Grand  Central  Station  for  Ditmars  Avenue 

Station 


Period  of  the  Da; 
12:00  M.  H.  to    1:00  a.  m... 

1.<X)  A.  M.  to    2:00  a.  h... 

2:00  a.  m.  to    3:00  a.  m... 

3K)0  A.  M.  to    4:0O  a.  M... 

4K)0  A.  M.  to    5K)0  A.  II... 

5KK)  A.  M.  to    6:00  a.  m... 

6:00  A.  M.  to    7:00  a.  m... 

7:00a.  M.  to    8K)0a.m... 

8:00  A.  M.  to    9:00  a.  ii... 

9:00  a.  m.  to  lO.-OO  A.  m... 
lOKX)  A.  M.  to  11:00  a.  ji... 
UM  A.  M.  to  12:00  koon. 
12  KX)  nook  to    1:00  p.  m.. 

1:00  p.m.  to    2:00p.  M... 

200  p.  M.  to    3:00  p.  m... 

3K)0  p.  It.  to    4:00  p.  M... 

4KX)  p.  M.  to    5:00  p.  m... 

5:00  p.  M.  to    6:00  p.  M... 

6.00  p.  M.  to    7:0Op.  m... 

7.00  p.m.  to    8:00  P.M... 

8O0  p.  M.  to    9:00  p.  m... 

9:00  p.  M.  to  WOO  p.  M... 
10:00  p.  M.  to  11:00  p.  M... 
HOC  p.  M.  to  12:00  M.  N... 


NtimlMr 
of  Traim 

Average 
Headway 

3 

20- 

3 

20- 

3 

20- 

3 

20- 

3 

20' 

3 

20- 

4 

15' 

8 

7' SO" 

7 

8' 30" 

6 

IV 

5 

12- 

4 

IS- 

4 

IS' 

4 

IS- 

4 

IS- 

3 

20- 

5 

12' 

8 

7-30-- 

6 

10- 

4 

15- 

4 

ly 

4 

15- 

3 

20- 

4 

15' 

(2)  On  or  before  Aognst  15, 1922,  the  Interboroogh 
Bapid  Transit  Company  shaU  make  and  file  with  the 
Transit  CommisBion,  full  and  complete  train  sched- 
nles  showing  in  detail  the  operation  in  accordance 
with  the  above  prescribed  number  of  trains,  intervals 
between  trains  and  cars  per  train.    Thereafter  the 
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Commission  may  make  changes  or  modifications  in  the 
Bchedules  so  filed  and  after  ita  approval  the  Commia- 
sion  will  issue  such  schedules  to  the  Interborongh 
Rapid  Transit  Company  arid  on  September  18,  1922, 
the  date  heretofore  provided  for,  the  said  company 
shall  furnish  and  operate  service  on  its  lines,  par- 
Buant  to  said  schedules. 

(3)  Pending  the  proper  training  of  sufficient  addi- 
tional motormen  and  other  employees  for  the  safe 
operation  of  the  foregoing  schedules,  effective  Sep- 
tember 18, 1922,  and  for  an  initial  improvement  of  the 
existing  service,  the  Interborongh  Bapid  Transit 
Company  is  hereby  ordered  to  operate  on  and  after 
May  31,  1922,  until  September  18,  1922,  daily,  except 
Saturdays,  Sundays  and  legal  holidays,  on  the  lines 
or  divisions  past  the  stations  in  the  directions,  during 
the  periods,  at  the  times  and  at  the  headways  herein- 
after specified,  the  foUomng  trains,  with  a  sufficient 
number  of  ears  per  train  to  conform  to  the  traffic 
requirements : 

(a)  From  the  Bronx  Pari  and  the  Two  Hundred 
and  Forty-second  street  stations  in  The  Bronx,  the 
Two  Hundred  and  Fifteenth  street,  Dyckman  street 
and  One  Hundred  and  Thirty-seventh  street  stations 
in  upper  Manhattan,  as  the  case  may  be,  on  the  Broad- 
way-Seventh avenue  subway  line,  express  divisions, 
southbound  past  the  Ninety-sixth  street  station,  to 
the  Pennsylvania  avenuej  Utica  avenue,  Flatbush 
avenue  and  Atlantic  avenue  stations  in  Brooklyn  and 
the  South  Ferry  station  in  lower  Manhattan,  as  the 
case  may  be. 
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Period  of  the  Day 
6:12  A.  M.  to    7K)0  a.  m. 
7:00  A.  M.  to    8:00  a.  m. 
sm  A.  M.  to     9KX)  A.  M. 
900  A.  M.  to  10:00  A.  M.. 

10:00   A.   M.    to    UKX)  A.   M.. 

IIKX)  A.  u.  to  12K)0  nooH. 
12K)0  SOON  to    1:00  p.  k. 

IKX)  p:  m.  to    2:00  p.  K. 

2KI0  p.  H.  to    3:00  p.  u. 


Number 

of  Tnum 

Headway 

19 

2'  61" 

i         « 

1'  51" 

25 

2'  M" 

19 

3'  09" 

17 

3'  32" 

17 

3'  32" 

17 

3'  3r 

17 

3'  32" 

From  SKH)  p.  u.  for  the  remamder  of  the  said 
express  service,  the  soathbound  number  of  trains  and 
average  headways  are  determined  by  the  number  of 
trains  and  average  headways  as  eet  forth  northibonnd 
past  Ninety-sixth  street  station  in  (b)  following. 

(b)  From  the  Pennsylvania  avenue,  TJtica  avenue, 
Flatbush  avenue,  and  Atlantic  avenue  stations  in 
Brooklyn,  and  the  South  Ferry  station  in  lower  Man- 
hattan, as  the  case  may  be,  on  the  Broadway-Seventh 
avenue  subway  line,  express  division,  northbound  past 
the  Ninety-sixth  street  station,  to  the  Bronx  Park  and 
the  Two  Hundred  and  Forty-second  street  stations  in 
The  Bronx,  and  the  Two  Hundred  and  Fifteenth 
street,  Dyckman  street  and  One  Hundred  and  Thirty- 
seventh  street  stations  in  upper  Manhattan  as  the  case 
may  be. 

From  the  beginning  of  the  following  express  service 
in  the  morning  to  1 KX)  p.  u.,  the  northbound  number 
of  trains  and  average  headways  are  determined  by  the 
number  of  trains  and  average  headways  as  set  forth 
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southbound  past  Niuety-sixth  street 

station 

in  (a) 

preceding. 

Numb«r 

Average 

Period  of  the  Day                              of  Traine 

Headway 

lOO  p.  M.  to    2K)0  p.  M 

17 

3'  32" 

2:00  p.  M.  to    3K)0  p.  M.. 

17 
17 

3'  32" 

3:00  p.  M.  to     4:00  p.  m.. 

3'  32" 

4;00  p.  M.  to    5:00  p.  M.. 

22 
S3 
31 

2'  44" 

5:00  p.  M.  to     6:00  p.  M. . 

r  49" 

6M)  p.  M.  to    7:00  p.  M.. 

1'  56" 

7  KX)  p.  M.  to    8 :00  p.  M . . 

24 
20 

2'  30" 

SM  p.  M.  to    9:00  p.  M.. 

3' 

gm  p.  M.  to  10:00  p.  M.. 

17 

3' 32" 

10:OD  p.  M.  to  11:00  p.  M.. 

15 

4' 

1100  p.  M.  to  12:00  M.  N.. 

18 

3'  20" 

12M  M.  jr.  to    IKW  A.  M.. 

12 

5' 

1*0  A.  M.  to     1:40  i.  M.. 

7 

6'  43" 

(c)  From  the  Bronx  Park  and  the  Two  Hundred 
and  Forty-Becond  street  stations  in  The  Bronx,  the 
One  Hundred  and  Forty-fifth  street  and  Lenox  avenue, 
Dyckman  street  and  One  Hundred  and  Thirty-seventh 
street  and  Broadway  stations  in  upper  Manhattan,  as 
the  case  may  be,  on  the  Broadway-Seventh  avenue 
subway  line,  local  division,  sonthbound  past  Fifty- 
ninth  street  station,  to  the  Pennsylvania  avenue  and 
Flatbush  avenue  stations  in  Brooklyn,  and  the  South 
Ferry  station  in  lower  Manhattan  as  the  ease  may  be. 
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Period  ot  the  Day 

Number 
of  Traiaa 

Aversge 
Headway 

6:00  A.  M.  to    7:00  A.  M 

13 

4'  37" 

7:00  A.  M.  to    SKK)  A.  M 

16 

3'  45" 

SKM  A.  M.  to     9:00  A.  M 

24 

2-  3r 

9:00  A.  M.  to  lOKX)  a.  m 

19 

3'  W 

10:00  A.  M.  to  IIKM  A.  M 

17 

3' 32" 

11:00  A.  M.  to  12.-00  soon.... 

17 

3'  32" 

12K)0  KOON  to    1:00  p.  m 

17 

3'  32" 

1:00  p.  M.  to    2:00  p.  M 

17 

3'3r 

2:00  p.  Ji.  to    3K)0  p.  m 

18 

3'  20" 

From  SKW  p.  M.  for  the  remainder  of  the  twenty- 
four  hours  on  the  said  local  service,  the  southbound 
numher  of  trains,  and  the  average  headways  are 
determined  by  the  nnmber  of  trains  and  average  head- 
ways as  set  forth,  northbound  past  Fiftieth  street 
station,  in  (d)  following. 

(d)  From  the  Pennsylvania  avenue  and  Flatbush 
avenue  stations  in  Brooklyn  and  the  South  Ferry 
station  in  lower  Manhattan,  as  the  case  may  be,  on  the 
Broadway-Seventh  avenue  subway  line,  local  division, 
northbound  past  the  Fiftieth  street  station,  to  the 
Bronx  Park  and  the  Two  Hundred  and  Forty-second 
street  stations  in  The  Bronx,  and  the  One  Hundred 
and  Forty-fifth  street  and  Lenox  avenue,  Dyckman 
street  and  One  Hundred  and  Thirty-seventh  street 
and  Broadway  stations  in  upper  Manhattan,  as  the 
ease  may  be. 

From  the  beginning  of  the  following  local  service  in 
the  morning  to'  2 :00  p.  m.,  the  northbound  number  of 
trains  and  average  headways  are  determined  by  the 
number  of  trains  and  average  headways  as  set  forth 


Digmzefl  by  Google 


BsauiATioNf  BTc.,  Intebborough  B.  T.  Co.    513 


[Vol.  27) 

southbound   past  Fifty-ninth  street 
preceding. 

Nun 
P«riod  of  the  Dnj                              of  1 
2KI0  F,  u,  to    3:00  p   M 

station 

iber 
raina 
17 
17 
22 
25 
22 
17 
15 
15 
15 
16 
12 
12 

8 

8 

8 

8 

in   (d) 

Averaew 
Headway 

3'  32" 

3:00  r.  M.  to    4:00  p.  Ii... 
4.-00  p.  M.  to    5:00  p.  M... 

3' 32" 
2'  44" 
2'  24" 

6:00  p.  M.  to    7:00  p.  m... 
7:00  p.  H.  to    8.-00  p.  m... 
8:00  p.  K.  to     9:00  p.  M... 
9M  p.  M.  to  10:00  p.  M... 
10:00  p.  M.  to  IXKX)  p.  M... 

2'  44" 
3'  92" 
4' 
4' 
4' 
3'  45" 

12K)0  M.  K.  to    1:00  A.  M... 

]  .-00   A     M     to      2  '00   A.   H 

5' 
5' 

2:00  A.  M.  to     3:00  A.  M... 
3K10  A.  M.  to    4:00  a.  m... 
4.-00  A.  M.  to     5M  A.  M... 
6KX)  A.  11.  to    6«)  A.  11... 

7' 30" 
7' 30" 
7'  30" 
7'  30" 

(d)  From  the  One  Hundred  and  Eightieth  street, 
east,  Bronx  Park,  Kingsbridge  Boad,  Two  Hundred 
and  Forty-first  street  and  White  Plains  avenae,  and 
the  One  Hundred  and  Forty-ninth  street  stations  in 
The  Bronx,  as  the  case  may  be,  on  the  Lezington- 
Fonrth  avenue  subway  line,  express  division,  sonth- 
botmd  past  the  Grand  Central  Station,  to  the  Atlantic 
aveane  station  in  Brooklyn,  and  the  South  Ferry 
station  in  lower  Manhattan  as  the  case  may  be. 
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of  Tnim 

ATeragB 

12 

3'  46" 

30 

2' 

30 

2- 

25 

2'  24" 

19 

3'  09" 

17 

3'32" 

17 

3'3r 

17 

3' 32" 
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Period  of  the  Da; 

6:15  A.  M.  to    7K)0  A.  M 

7.'00  A.  M.  to     8:00  A.  M 

8KX)  A.  M.  to     9:00  A.  H 

9:00  A.  M,  to  10:00  a.  m.... 
lO.-OO  A.  H.  to  11:00  A.  H.... 
11:00  A.  u.  to  12K)0  NOOM... 
12:00  NOON  to    1:00  p.  M.... 

1:00  p.  M.  to     2:00  p.  H 

2:00  p.  M.  to    3:00  p.  M 18  3' 20^ 


From  3:00  p.  m.  for  the  remainder  of  the  said 
express  service,  the  southbound  nomber  of  trains  and 
average  headways  are  determined  by  the  number  of 
trains  and  average  headways  as  set  forth  northbound 
past  the  Grand  Central  station  in  (f)  following: 

(f)  From  the' Atlantic  avenue  station  in  Brooklyn, 
and  the  South  Ferry  station  in  lower  Manhattan,  as 
the  case  may  be,  on  the  Lexington-Fonrth  avenne  sab- 
way  line,  express  division,  northbotmd  past  the  Qrand 
Central  Station,  to  the  One  Hundred  and  Eightieth 
street  east,  Bronx  Park,  Kingsbridge  road,  Two  Hun- 
dred and  Forty-first  street  and  White  Plains  avenue 
and  the  One  Hundred  and  Forty-ninth  street  stations 
in  The  Bronx,  as  the  case  may  be. 

From  the  beginning  of  the  following  express  service 
in  the  morning  to  2 :00  p.  h.,  the  northbound  number 
of  trains  and  average  headways  are  determined  by 
the  nnmher  of  trains  and  average  headways  as  set 
forth  sonthboond  past  the  Grand  Central  Station  in 
(e)  preoedii^. 
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Number 

Average 

Period  ol  the  II.J 

of  Trains 

Headway 

2:00  p.  M.  lo     3:00  p.  M 

17 

3'  32" 

3:00  p.  II.  to    4:00  p.  ii 

17 

3'  32" 

4:00  p.  H.  to    5KX)  p.  M 

20 

3- 

6:00  p.  K.  to    6K)0  p.  M 

30 

2' 

6:00  p.  II.  to    7K)0  p.  k 

30 

2' 

7:00  p.  M.  to    8:00  p.  ii 

21 

2'  61" 

SM  p.  M.  to    9:00  p.  u 

15 

4' 

9:00  p.  M.  to  10:00  p.  u 

13 

4'  37" 

10:00  p.  M.  to  11:00  p.  M 

12 

5' 

IIKX)  p.  M.  to  12K)0  II.  K 

12 

5' 

12K10  M.  K.  lo     IM  i.  M 

12 

5' 

IKX)  JL.  H.  to    1:40  A,  H 

8 

5' 

207 

(g)  From  tbe  Kingsbridge  Bead,  Hants  Point 
avenue,  Pelbam  Bay  Parkway,  and  One  Hundred  and 
Thirty-eighth  street  stations  in  The  Bronx,  as  the 
case  may  he,  on  the  Lexington-rourth  avenue  subway 
Hnc,  local  division,  southbound  past  the  thirty-third 
street  station,  to  the  Atlantic  avenue  station  in  Brook- 
lyn and  the  City  Hall  station  in  lower  Manhattan,  as 
the  case  may  be. 


Period  of  the  Da7 
6:00  A.  H.  to  7;0O  A.  M. . 
7M  A.  H.  to  8KX)  A.  II.. 
8M)  A.  H.  to  9:00  a.  k.. 
9:00  A.  M.  to  10:00  A.  M.. 
lOKK)  A.  II.  to  11:00  A.  M.. 

IIKX)   A.    M.   to    12O0   KOON. 

12KX)  noon  to  IW)  p.  H.. 
IM  p.  II.  to  2:00  p.  M.. 
2KX)  p.  u.  to    3K)0p.  II.. 


Nomber 

Average 

of  Traioa 

Heuiwa; 

8 

7' 30" 

18 

3'  20" 

29 

2'  04" 

18 

3'20" 

17 

3-32" 

17 

3'  32" 

17 

3'  32" 

18 

3'  20" 

17 

3'  32" 
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From  3  KX)  p.  u  for  the  remainder  of  the  twenty- four 
hours  on  the  said  local  service,  the  southbound  numbei* 
of  trains  and  average  headways  are  determined  by 
the  number  of  trains  and  average  headways  as  set 
forth  northbound  past  the  Thirty-third  street  station 
in  (h)  following. 

(h)  From  the  Atlantic  avenue  station  in  Brooklyn 
and  the  City  Hall  station  in  lower  Manhattan,  as  the 
case  may  be,  on  the  Lexington-Fourth  avenue  subway 
line,  local  division,  northbound  past  the  Thirty-third 
street  station,  to  the  Kingabridge  road,  Hunts  avenue, 
Pelham  Bay  Parkway,  and  One  Hundred  and  Thirty- 
eighth  street  stations  in  The  Bronx,  as  the  case 
may  be. 

From  the  beginning  of  the  following  local  service 
in  the  morning  to  2  KK)  p.  m.,  the  northbound  number  of 
trains  and  average  headways  are  determined  by  the 
number  of  trains  and  average  headways  as  set  forth 
southbound  past  the  Thirty-third  street  station  in  (g) 
preceding. 


NTimlMr 

ATOiage 

Period  ot  the  D.J 

of  Trftiiu 

Hndwv 

2K)0  p.  M.  to    3;00  p.  H 

17 

3'  32" 

3.-00  p.  M.  to    4K)0  p.  u 

18 

3' 20" 

iM  p.  M.  to    6M  T.  u 

23 

2' 36" 

SKX)  p.  m.  to    6KX)  p.  k 

30 

2' 

600  p.m.  to    7:00  p.  M 

20 

3' 

7:00  p.  M.  to    8:00  p.  M 

15 

4' 

8K)0  p.  M.  to    9:00  p.  m 

12 

y 

9.-00  T.  M.  to  10:00  p.  M 

10 

6' 

lOflO  p.  M.  to  IIKIO  p.  M 

10 

6' 

11:00  p.  M.  to  12:00  M.  ir 

10 

6' 

12:00  M.  N.  to    1:00  A.  M 

9 

6'40» 

1:00  A.  M.  to    2:00  a.  m 

6 

10- 

2:00  A.  M.  to    3KXI  a.  u 

6 

W 
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Number  Average 

Period  ot  the  Da;  of  Tnins  Headway 

3:00  A.  M.  to     4:00  A.  M 6  10' 

4:00  A.  M.  to    5:00  A.  M 6  10* 

5KK)A.ic,to    6K)0  A.  M 6  10* 

;  204 

(4)  Within  twenty  days  after  the  service  of  the 
order,  the  luterborou^h  Rapid  Transit  Company  shall 
make  and  file  with  the  Transit  Commission,  full  and 
complete  train  schednles  showing  in  detail  the  oper- 
ation in  accordance  with  the  above  prescribed  number 
of  trains,  intervals  between  trains  and  cars  per  train. 
Thereupon  the  Commission  may  make  changes  or 
modifications  in  the  schedules  so  filed  and  after  its 
approval  the  Commission  will  issue  such  schedules  to 
the  Interborough  Rapid  Transit  Company  and  on  the 
date  ordered.  May  31,  1922,  the  said  company  shall 
furnish  and  operate  service  on  its  lines  pursuant  to 
said  schedules  until  September  18, 1922. 

(5)  The  service,  and  the  number  and  headway  of 
trains,  and  the  number  of  cars  in  each  train,  which  the 
company  is  required  by  this  order,  or  is  or  may  be 
required  by  any  other  order  of  this  Commission,  to 
provide  and  operate  on  each  of  such  lines,  each  of 
which  such  schedules  shall  be  signed  and  counter' 
signed  by  the  proper  oflBcers  and  agents  of  the  com-- 
pany  and  shall  show,  as  to  and  for  each  line: 

(a)  the  general  route  over  which  the  operation  of 
such  line  is  to  take  place ; 

(b)  the  terminals  of  such  line; 

(c)  the  termini  of  each  run  of  cars  or  trains  on  any 
part  of  such  lines; 

(d)  the  specific  times  of  the  day  and  night  when  the 
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oars  or  trains  of  each  ran  shall  he  scheduled,  respeo- 
tively,  to  arrive  at  and  depart  from  sndi  termini; 

(e)  the  specific  times  of  the  day  and  night  vhen  the 
cars  or  trains  of  each  rnn  shall  be  scheduled,  respec- 
tively, to  arrive  at  and  depart  from  the  Ninety-sixth 
street  station,  in  the  case  of  the  express  and  looal  serr- 
ices  on  the  Broadway-Seventh  avenae  line;  and  from 
the  Grand  Central  Station,  in  the  case  of  the  express 
and  local  services  on  the  Lexington-Fonrth  avenna 
line. 

(6)  Within  twenty  days  after  the  service  of  this 
order,  the  Interborongh  Rapid  Transit  Company  shall 
make  and  file  with  the  Transit  Commission,  fall  and 
complete  train  schedules  showing  the  details  herein 
required  in  connection  with  daily  service,  for  service 
on  Saturdays,  Sundays  and  legal  holidays,  which  serr- 
ice,  after  approval  by  the  Transit  Commission,  shall 
become  effective  on  May  31,  1922,  and  continue  until 
September  18,  1922. 

(7)  On  or  before  August  15, 1922,  the  Interborough 
Bapid  Transit  Company  shall  make  and  file  with  the 
Transit  Commission,  fall  and  complete  train  schedules 
showing  the  details  herein  required  in  connection  vith 
daily  service,  for  the  service  on  Saturdays,  Sundays 
and  legal  holidays,  which  service,  after  approval  by 
the  Transit  Commission,  shall  become  effective  on 
September  18, 1922. 

(8)  The  Interborough  Bapid  Transit  Company 
may  apply  to  the  Commission  on  or  before  the  first 
Thursday  of  each  month,  or  at  other  times  if  Bufficient 
cause  be  shown,  for  further  changes  in  or  modifica- 
tions of  any  existing  schedule  due  to  variations  in 
traffic,  and  thereupon  the  Commission  may  make  such 
changes  or  modifications  in  the  sdiedoles  as  it  deems 
necessary  or  justified. 

(9)  Failure  to  operate  cars  and  trains  and  maintun 
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Berrice  according  to  the  reqnirementa  of  this  order 
and  of  the  sdiedoles  at  the  time  on  file  and  in  force 
hereunder  shall  not  be  deemed  a  violation  of  this  order 
if  the  Commission,  upon  a  hearing,  finds  and  deter- 
mines that  such  failure  was  dae  to  causes  beyond  the 
control  of  the  company  and  not  in.  any  respect  due  to 
its  negligence  or  fault.  Upon  any  hearing  held  by  the 
Commission  pnrsnant  to  this  paragraph  the  burden 
shall  be  npon  the  company  to  show  that  its  failure  to 
operate  cars  and  trains  and  maintain  service  accord- 
ing to  the  requirements  of  this  order  and  of  the  sched- 
ules at  the  time  on  file  and  in  force  hereunder  was  due 
to  causes  beyond  its  control  and  not  in  any  respect 
due  to  its  negligence  or  fault  If  the  Commission  does 
not  so  find  or  determine,  or  if  the  company  on  such  a 
hearing  offers  no  evidence,  the  failure  shall  be  deemed 
a  violation  of  this  order. 

(10)  The  making  and  entry  of  this  order,  and  any- 
thing done  hereunder,  shall  be  without  prejudice  to 
any  other  or  further  order  in  this  case  or  in  respect 
of  the  subject-matter  hereof  or  of  the  service  sdied- 
nles,  and  shall  be  subject  to  any  further  hearing  for 
the  purpose  of  requiring  changes  or  additions  in  the 
schedtiles  of  service  and  operation  or  any  of  them. 

(11)  This  order  shaU  take  effect  immediately,  and 
shall  continue  in  effect  until  changed  or  modified  by 
an  order  made  by  this  Commission. 

(12)  This  order  shall  be  served  upon  the  Inter- 
borough  Bapid  Transit  Company  in  the  manner  pre- 
scribed by  law,  and  within  five  daya  after  the  serviciB 
of  this  order,  the  Interborough  Bapid  Transit  Com- 
pany shall  notify  the  Commission  in  writing  whether 
the  terms  of  this  order  are  accepted  and  will  be  obeyed. 
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Service  Order  "  B  " 

Bt  the  CoHHissioN. — The  CommiBsIon  having  by 
order  adopted  on  March  7, 1922,  directed  that  a  hear- 
ing be  held,  to  the  end  that  the  CommiBsion  might  de- 
termine whether  the  regulations,  practices,  eqnipment, 
appliances  or  service  of  the  Interboroogh  Rapid  Tran- 
sit Company  in  respect  to  transportation  of  persons 
or  property  in  the  city  of  New  York  are  nnjnat,  un- 
reasonable, unsafe,  improper  or  inadequate,  and  to 
determine  the  just,  reasonable,  safe,  adequate  and 
proper  regulations,  practices,  equipment,  appliances 
and  service  thereafter  to  be  in  force,  to  be  observed 
and  to  be  used  in  such  transportation  of  persons  and 
property  and  to  fix  and  prescribe  the  same  by  order 
to  be  made  by  the  Transit  Commission  and  served 
upon  said  Jnterhorough  Bapid  Transit  Company ;  and 
hearings  having  been  duly  held,  and  the  said  Inter- 
borough  Rapid  Transit  Company  and  the  city  of  New- 
York  and  the  Transit  Commission  having  appeared 
at  said  hearings  by  counsel;  and  the  Commission  bar- 
ing duly  considered  the  evidence  adduced  before  it  at 
the  aforesaid  hearings  and  being  of  the  opinion  that 
the  equipment  of  said  Interborough  Bapid  Transit 
Company  in  respect  to  the  transportation  of  persona 
or  property  within  the  city  of  New  York  is  inadequate, 
and  that  the  equipment  hereinafter  required  is  neces- 
sary in  order  to  provide  more  adequate  service  for  the 
public  and  ought  hereafter  to  be  used  by  said  company 
in  the  transportation  of  persons  or  property ;  and  the 
Commission  having  determined  that  the  equipment 
hereinafter  required  is  no  more  than  is  necessary  to 
provide  adequate  service,  it  is 

Ordered,  that  the  Interborough  Rapid  Transit  Com- 
pany 

{1}   Order,  equip,  and  have  ready  for  operation, 
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when  and  as  hereinafter  provided,  360  steel  cars,  for 
nse  on  the  snbway  division  of  said  company. 

(2)  Order  immediately,  and  equip  and  have  ready 
for  operation  as  soon  as  it  is  possible,  and  not  later 
than  for  the  1922-1923  winter  operation,  100  steel 
ears. 

(3)  Order  on  Angost  1,  1922,  fifty  new  steel  cars, 
and  equip  and  have  them  ready  for  operation  as  soon 
thereafter  as  it  is  possible;  provided  that  the  Transit 
Commission  reserves  the  right  to  order  the  purchase 
of  said  fifty  steel  cars  at  any  date  earlier  or  later  than 
August  1,  1922,  if  and  when,  in  its  judgment,  con- 
ditions change  wlUi  respect  to  yard  and  terminal  facil- 
ities, or  the  ability  of  the  company  to  equip  and  oper- 
ate these  additional  cars  is  affected  through  no  fault 
of  its  own. 

(4)  Order  the  remaining  200  steel  cars  for  use  on 
the  subway  division,  within  six  months  after  the  final 
contracts  have  been  delivered  for  the  construction  of 
the  One  Hundred  and  Eightieth  street  yard  and  the 
Jerome  avenue  yard  and  the  third  addition  to  the 
One  Himdred  and  Forty-eighth  street  yard  and  shops, 
and  equip  and  have  ready  for  operation  each  200  fid- 
ditional  cars,  as  soon  thereafter  as  it  is  possible. 

(5)  This  order  shall  take  effect  immediately. 

(6)  This  order  shall  be  served  upon  the  Interborongh 
Rapid  Transit  Company  in  the  manner  prescribed  by 
law,  and  within  five  days  after  such  service,  the  Inter- 
borough  Eapid  Transit  Company  shall  notify  the  Com; 
mission  in  writing  whether  the  terms  of  this  order  are 
accepted  and  will  be  obeyed. 
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In  the  Matter  of  the  Application  of  the  Veuagb  or 
FuLTOKvnxE,  for  Approval  of  Its  Acquisition  of  a 
Source  of  "Water  Supply  and  of  Its  Financial 
Plans,  and  for  Approval  of  the  Operation  of  Ita 
Water  Supply  System 

Water  Supply  Application  No.  280 

(Water  Control  Cominissioii,  April  26, 1922) 

Appllcatioit  approved  ai  modiltod. 

Br  THE  Commission. —  Bichard  A.  Brace,  presi- 
dent of  the  board  of  trustees  of  the  village  of  Fulton- 
ville,  acting  on  behalf  and  in  the  name  of  that  vil- 
lage, on  March  13,  1932,  made  application  to  the 
Water  Power  Commission  for  approval  of  the  acqui- 
sition by  said  village  of  the  waterworks  system  and 
source  of  water  supply  formerly  used  by  the  Fulton- 
ville  "Water  Company  and  for  the  acquisition  of  an 
additional  source  of  water  supply.  This  application 
was  filed  in  the  office  of  that  Commission  March  20, 
1922.  On  April  4,  1922,  the  Commission  caused  the 
existing  waterworks  system  and  the  proposed  source 
of  supply  to  be  inspected  by  one  of  its  engineers. 

This  application  was  filed  with  the  Water  Power 
Commission,  created  by  chapter  499  of  the  Laws  of 
1921,  effective  July  1,  1921.  On  April  1,  1922,  the 
Governor  approved  chapter  413  of  the  Laws  of  19^, 
which  changed  the  name  of  that  Commission  to  the 
Water  Control  Commission,  and  it  falls  to  this  latter 
Commission  to  make  the  decision  on  this  application. 

After  due  notice  published  in  the  Mohawk  Valley 
Democrat  of  Fonda,  the  hearing  on  this  application 
was  held  in  the  board  of  trustees  chambers  in  the 
engine  house  in  the  village  of  Fultonville  on  April  4, 
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1922,  at  11:30  o'clock  In  the  forenoon.  At  tlus  hear- 
ing the  Commission  considered  the  petition,  maps 
and  plans  submitted,  examined  witnessea  and  heard 
arguments  for  the  project.  The  petitioner  was 
represented  by  A.  J.  Brand,  president  of  the  village, 
elected  March  21,  1922;  "William  Bennett,  village 
clerk;  Arthur  Cranker,  trustee;  and  by  J.  H.  Leon- 
hardt,  village  attorney.  No  objections  were  filed  and 
no  one  appeared  in  opposition. 

Fnltonville  desires  State  approval  of  its  purchase 
of  the  waterworks  system  and  sources  of  water  sup- 
ply formerly  owned  and  operated  hy.the  Fultonville 
Water  Company;  also  of  its  proposed  acquisition 
of  an  additional  source  of  water  supply,  consist- 
ing of  a  driven  well  formerly  used  by  the  Orai^e 
County  Milk  Association. 

After  due  study  of  the  petition  and  its  exhibits, 
the  evidence  and  arguments  given  at  the  hearing  and 
the  report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows: 

Fultonville  is  an  incorporated  village  in  the  town 
of  Glen,  Montgomery  county,  situated  on  the  r^ht 
hank  of  the  Mohawk  river,  opposite  Fonda.  It  is 
traversed  by  the  West  Shore  railroad  and  the  Barge 
Canal.  This  village  is  a  small  industrial  community. 
It  contains  the  plants  of  the  Mohawk  and  Olen 
Creamery  Company,  White  Mop  Wringer  Company, 
Mohawk  Silk  Glove  Corporation,  several  small  silk 
milts  and  other  industries. 

By  the  census  of  1920  the  population  of  Fnlt«nviUe 
was  862  and  it  is  probably  about  the  same  at  the  pres- 
ent time.  According  to  the  position  this  village  had 
a  total  assessed  valuation  of  $635,739,  as  shown  by 
the  last  roll.  The  total  outstanding  bonded  indebted- 
ness is  $33,400,  of  which  $23,000  was  issaed  for  water 
sapply  purposes. 
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In  1902  the  Pultonville  Water  Company  estab- 
lished a  water  supply  system  in  this  village.  Water 
was  first  obtained  from  a  dng  well,  situated  near  the 
westerly  edge  of  the  village  and  close  to  the  Mohawk. 
This  well  was  later  abandoned  and  a  driven  well  sank 
near  it.  This  driven  well  has  ten-inch  casing  and  was 
sank  to  a  depth  of  150  feet,  the  greater  part  of  which 
depth  was  in  rock.  Adjacent  to  these  wells  a  sub- 
stantial pnmping  station  was  conatmcted,  which  at 
the  present  time  is  in  rather  poor  condition.  This 
building  now  houses  two  triplex  single  action  pumps 
of  200  gallons  per  minute  capacity  each,  one  electrio 
motor  and  one  gasoline  engine.  In  the  streets  of  the 
village  there  is  a  distribution  system,  consisting  of 
cast-iron  pipe,  four  inches,  six  inches  and  eight  inches 
in  diameter,  a  total  length  of  about  iive  miles.  Thirty- 
five  fire  hydrants  have  been  installed  and  connected 
to  this  piping  system.  South  of  the  village  a  600,000 
gallon  reservoir  has  been  constructed  at  such  an  ele- 
vation as  to  ^ve  pressures  of  ninety  pounds  per 
square  inch  on  the  village  mains.  The  total  cost  of 
this  system  when  installed  was  approximately  $50,000. 

Trouble  with  water  shortage  was  soon  experienced 
and  the  various  efTorts  of  the  company  to  obtain  and 
develop  new  supplies  proved  costly  failures.  The  con- 
dition of  water  shortage  became  more  and  more  acute 
and  all  efforts  of  the  village  authorities  to  have  addi- 
tional equipment  installed  were  fruitless.  On  Aaguat 
1, 1920,  la(i  of  water  caused  the  complete  destruction 
by  fire  of  the  principal  business  blo<*  in  the  milage. 
Finally  the  company  went  into  bankruptcy  and  under 
foreclosure  proceedings  the  greater  part  of  its  prop- 
erty was,  on  December  31,  1920,  sold  to  B.  M.  Cring. 
In  order  to  be  assured  of  a  continued  supply  of  water 
in  this  village  the  village  authorities  purchased  from 
Mr.  Cring  the  property  he  obtained  from  the  water 
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company  and  also  such  additional  property  as  that 
company  owned.  The  total  purchaee  price  was 
$25,000,  approximately  half  of  the  original  cost  of  the 
works.  This  property  was  deeded  to  the  village 
February  14,  1921. 

The  proposition  to  parchase  this  aystem  and  to 
raise  the  purchase  price  by  a  bond  issue  was  sub- 
mitted to  an  election  called  by  the  board  of  trastees 
at  a  meeting  held  November  17,  1919.  The  election 
was  held  December  9, 1919,  and  carried  in  the  affirma- 
tive  with  bat  one  dissenting  vote.  The  making  of  this 
application  was  authorized  by  resolution  of  the  board 
of  trustees  at  a  meeting  held  February  28,  1922. 

As  the  well  used  by  the  company  was  not  sufficient 
to  supply  the  water  needed  by  the  people  of  this  vil- 
lage, the  trustees,  on  September  19, 1921,  leased  from 
the  Orange  County  Milk  Association  a  plot  of  land, 
on  which  that  company  had  formerly  constructed  a 
creamery  and  sunk  a  well  to  supply  water  to  that 
plant.  The  creamery  had  recently  been  destroyed  by 
fire  and  rebuilt  in  a  different  location.  The  village 
desires  permission  to  purchase  this  land,  which  it  now 
holds  under  a  lease.  Final  arrangements  for  Buch 
purchase  have  not  yet  been  made  on  account  of  «er- 
tain  difficulties  with  the  title.  As  soon  as  these  are 
cleared  up  the  village  desires  to  take  posseBsion. 

This  new  well  has  a  six-inch  casing  and  has  been 
sunk  to  a  depth  of  215  feet,  chiefly  in  rock.  It  lies 
between  a  street  and  the  old  Erie  canal.  Near  the 
well  a  small  pmnping  station  has  been  constructed 
and  a  triplex  double  action  pump  of  165  gallons  per 
minute  capacity  installed.  This  pump  is  operated  by 
an  electric  motor.  Water  from  the  well  is  pumped 
into  the  old  distribulion  mains. 

In  addition  there  are  two  other  sources  of  supply 
whlcih  have  been  or  can  be  used  by  the  vilh^e.    The 
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old  di^  well  at  the  original  pmnpmg  station  is  still 
in  snch  condition  that  it  could  be  used,  but  the  village 
authorities  state  that  they  do  not  nse  it  and  do  not 
intend  to  nse  it,  as  the  water  in  it  is  known  to  be  ik>I- 
lated.  The  creamery  company  used  an  aaxiliary  sap- 
ply,  obtuned  by  gravity  from  Van  Epps  pond.  This 
pond  ia  not  at  sufficient  elevation  to  supply  water, 
directly  by  gravity  into  the  village  mains,  but  it  has 
been  connected  to  the  pump  at  the  new  weU. 

It  seems  that  the  village  authorities  had  little  choice 
bat  to  act  as  they  did  and  that  public  necessity  for  the 
aoquiaition  of  the  old  supply  and  obtaining  an  addi- 
tional sapply  existed.  Also  that  the  purchase  price 
for  the  old  system  was  advantageous. 

The  old  ten-inch  well  did  not  give  suf&cient  water 
to  meet  the  requirements  of  the  people  of  ttus  village, 
bat  it  Beems  that  since  the  new  well  has  been  put  in 
nse  there  has  always  been  an  abundant  supply.  It 
may,  therefore,  be  assumed  that  provision  has  now 
been  made  for  an  ample  quantity  of  water  and  it  seems 
farther  that,  in  case  future  consumption  of  this  vil- 
lage shall  increase  so  as  to  exceed  the  yield  from  these 
two  wells,  additional  water  can  be  obtained  by  the 
sinking  of  new  wells  in  the  neighborhood. 

The  location  of  neither  well  is  particularly  favor- 
able from  a  sanitary  point  of  view.  They  both  are 
quite  near  numerous  buildings,  not  all  of  which  are 
connected  to  the  pablic  sewers.  Analyses  of  the  water 
from  these  show  no  dangerous  pollution,  so  it  may  be 
assumed  that  the  wells  are  of  sach  depth  and  are  so 
protected  by  impervious  material  overlying  the  water 
bearing  strata  that  nearby  sources  of  possible  con- 
tamination do  not  affect  them.  Nevertheless,  it  seems 
that  the  Commission  should  take  the  precaution  of 
requiring  that  water  from  these  wells  he  sterilized, 
wiUi  liquid  chlorine  or  otherwise,  if  future  analyses 
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shall  show  BQch  procedtire  to  be  necessary.  Water 
from  the  nev  well  is  rather  highly  mineralized  and 
contains  some  hydrogen  sulphide  gas.  This  condition 
might  make  the  water  unpalatable  to  some  people,  but 
it  should  not  be  iajurions  to  health.  No  objections  to 
the  taste  of  water  from  this  new  well  were  raised  at 
the  hearing,  so  it  may  he  assumed  that  the  supply  is 
satisfactory  to  the  ii^bitants. 

The  old  dug  well  and  Van  Epps  pond  are  both  pol- 
luted and  neither  should  be  permitted  to  be  used.  The 
dug  well  is  already  disconnected  from  the  pumps.  It 
would  be  better  to  sever  this  connection  to  Van  Epps 
pond,  bat  it  may  be  retained  if  made  with  two  gate 
valves  with  a  small  drain  valve  —  normally  open  — 
between  them  and  if  provision  is  made  for  sterilizing 
the  pond  water.  Water  from  Van  Epps  pond  shall  be 
used  only  in  the  case  of  the  most  urgent  necessity. 

The  existing  waterworks  system  appears  to  be  in 
reasonably  good  condition  and  its  safety  has  been 
tested  by  years  of  use.  The  reservoir  has  been  leak- 
ing for  many  years.  This  leak  apparently  does  not 
endanger  the  stability  of  the  structure  but  'should  be 
stopped  in  order  to  conserve  water. 

The  carrying  out  of  this  project  will  not  affect  the 
water  snpply  interests  of  any  other  mnnicdpality  or 
civil  division  of  the  State. 

It  does  not  seem  that  any  damages  will  result  from 
the  carrying  out  of  this  project. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  village  and  the  interests  of  other  corporations 
and  CBvil  divisions  of  the  State  and  the  inhabitants 
tiiereof,  it  is  hereby  determined  to  be  necessary  to 
modify  this  application  as  submitted  and  it  is  hereby 
modified  to  provide  as  follows : 

L  If  future  analyses  and  inspections  shall  indicate 
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the  neceesity  therefor,  the  village  shall,  upon  order 
from  this  Commission,  install  suitable  apparatus  for 
sterilizing,  with  liquid  chlorine  or  otherwise,  water 
pumped  from  any  well  and  thereafter  such  water 
shall  be  80  sterilized  to  the  satisfaction  of  this  Com- 
mission. 

2.  Nothing  in  this  decision  or  approval  shall  be  held 
to  authorize  the  further  use  of  the  old  dug  well  near 
the  pomping  station  purchased  by  the  village  from 
the  Fultonville  Water  Company. 

3.  Van  EppB  pond  shall  not  be  used  as  a  regnlar 
source  of  water  supply  and  the  connection  between 
this  pond  and  the  pnmp  at  the  new  well  shidl  either  be 
completely  severed  or  shall  be  made  with  two  gate 
valves,  both  of  which  shall  normally  be  kept  closed, 
and  a  small  drain  valve  tapped  into  the  pipe  between 
them,  which  shall  normally  be  kept  open.  If  the  con- 
nection is  retained,  suitable  apparatus  shall  be  in- 
stalled and  all  pond  water  used  sterilized  In  a  satis- 
factory manner. 

4.  The  existing  reservoir  shall  be  repaired  to  pre- 
vent continued  leakage  therefrom. 

In  consideration  of  the  above  and  subject  to  the 
modifications  heretofore  stated,  the  Commission, 
therefore,  finds  and  determines. 

First.  That  the  plans  proposed  are  justified  by  pnb- 
lio  necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  that  filtration  is  at  the  present  time 
unnecessary. 

Fotu-th.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  cavil  divisions  of  the 
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State  affected  tliereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  futare  neceseitiee  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visionB  for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  ezecntion  of 
said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Control  Commission  does 
hereby  approve  the  said  application  of  the  village  of 
Fnltonvilte  as  thus  modified. 

Jn  tvitness  whereof,  the  Water  Control  Com- 
mission has  caused  this  determination  and 
approval   to  be   signed  by   the  members 
thereof  and  has  caused  its  official  seal  to 
[l.  s.]      be  affixed  hereto  and  has  filed  the  same 
with  all  maps,  plans,  reports  and  other 
papers  relating  thereto  in  its  office  in  the 
city  of  Albany  this  26th  day  of  April,  1922. 
Wateb  Contbol  Commission 
Alexandbb  Macdohald 

Conservation  Commissioner 
Chasles  D.  Newton 

Attorney-General 
Fbane  M.  Williams 

State  Engineer  and  Surveyor 
A.  H.  Perkins 

Secretary  to  the  Commiss.ion 
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In  the  Matter  of  the  Complamts,  under  Sections  71 
and  72,  Pnblio  Service  Commission  Law,  of  the 
Tmstees  of  the  Viu^oes  of  Auioit,  Ltsdokvillb, 
Bbockpobt,  Babeeb,  and  Mbdina^  against  Wbbtekit 
Nhw  Tobk  Utilitieb  Company,  Inc.,  as  to  Prices 
Charged  the  Pablic  for  Eleotrioity  in  Said  Villages 

Gases  Nos.  8125,  8127,  8128,  8129,  8130 

(PobIi«  Service  CmnimBBiiui,  May  18,  1B22) 

SlwferiB  compuilM  —  rfttM  —  valiutlaD. 

In  view  of  the  f&et  that  tiu)  oompany  has  from  tinM  to 
time  aaqnired  nrioos  plants  and  derelopmenta  already  is 
operation  and  has  within  recent  yeaia  lar(^y  neonatrooted 
ita  propertiee;  and  in  view  of  the  faet  that  a  very  large  part 
of  the  present  devdopment  of  the  company  was  eonatmeted 
betwen  the  latter  part  of  1917  and  the  latter  part  of  1920, 
dnring  which  period  the  cost  of  material  and  labor  reaehed  ita 
peak,  the  moat  satisfaetory  and  the  moet  reasonable  Taliiat»» 
tliat  can  be  arrived  at  noir  ia  the  book  coat  of  the  properly. 

The  pablifl  does  not  inanre  a  utility  against  loss.  If  poor 
judgment  has  been  exeroised  in  the  management  of  the  e<»n- 
pany  the  pnblie  should  not  Buffer  thereby;  neither  should  future 
rate  payers  be  called  upon  to  reimburse  the  company  for  loeaea 
iuatained  by  reason  of  inanfflcieut  rates  granted  to  past  eoi^ 
sumers  by  the  company. 

The  1920  rates  and  elaasiflcadona  of  the  company  restored 
upon  the  aasumptios  that  the  sales  for  1922  will  be  twen^ 
per  cent  higher  Uian  the  sales  for  1921,  with  little  or  no 
increase  in  caqMuses. 

Semple,  CiMnmiBEioner,  dissents. 

Thomas  A.  Kirby,  for  village  of  Albion. 

Ernest    S.    Breed,   for    villages    of   Barker   and 
Lyndonville. 

Henry  E.  MacArthnr,  for  village  of  Brockport 
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Bertram  E.  Harcoart,  for  village  of  Medina. 

Strebel,  Corey  &  Tubbe  (Warren  E.  Tabbs),  for 
■Western  New  York  Utilities  Company,  Inc. 

PooLET,  Commissioner. —  The  respondent  company, 
Weatem  New  York  Utilities  Company,  Inc.,  filed  Jan- 
nary  24,  1321,  effective  February  23,  1921,  a  general 
scbednle  of  rates  for  electricity  for  all  purposes,  con- 
taining various  classifications  of  service  and  making 
substantial  increases  in  all  rates  theretofore  charged. 
The  villages  of  Albion,  Barker,  Brocfcport,  Lyndon- 
ville  and  Medina  have  complained  of  the  new  rates 
and  allege  that  they  are  excessive. 

The  Western  New  York  Utilities  Company,  Inc., 
was  organized  in  1S98  under  the  name  of  A.  L.  Swett 
Electric  Light  and  Power  Company  and  is  engaged  in 
supplying  electricity  for  light,  heat  and  power  in 
fifteen  towns  in  Orleans,  Niagara  and  Monroe  coun- 
ties. Its  capital  stock  issued  and  outstanding  con- 
sists of  $154,100  preferred  stock  and  $327,100  common 
stock  and  it  may  issue  $95,900  additional  preferred 
stock  pursuant  to  orders  of  the  former  Public  Service 
Commission,  Second  District.  There  are  also  out- 
standing $1,064,000  first  mortgage  5  per  cent  thirty- 
year  gold  bonds,  and  $206,000  additional  bonds  were 
likewise  approved  for  issue  by  the  same  Commission. 

The  company  operates  three  hydro-electric  stations 
on  Oak  Orchard  river:  Station  No.  1,  with  a  rated 
capacity  of  approximately  450  horse  power  was  recon- 
structed in  1900-1901,  and  a  new  wheel  was  installed 
in  1914;  station  No.  2  was  developed  between  1903 
and  1910,  and  has  a  rated  capacity  of  approximately 
2,400  horse  power;  station  No.  3  was  built  from  1917 
to  1920,  and  is  2,800  horse  power  capacity  with  one 
unit  installed,  and  is  capable  of  being  increased  to 
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8,400  horse  power  by  the  installation  of  two  additional 
wheels,  much  of  the  constmetion  for  whidi  has 
already  been  done.  It  is  estimated  that  present 
installations  will  meet  the  requirements  of  the  com- 
pany for  at  least  two  and  one-half  years  to  come.  This 
company  has  a  contract,  entered  into  in  1916,  with  the 
Niagara,  Lockport  and  Ontario  Power  Company,  for 
the  purchase  and  delivery  of  300  horse  power,  firm 
electric  power,  and  providing  for  the  delivery  of  a 
greater  amount  of  power,  if  required.  This  contract 
calls  for  the  payment  to  the  Niagtua,  Lockport  and 
Ontario  Power  Company  of  the  minimum  amount  of 
$6,000  per  annum,  and  runs  for  a  period  of  fourteen 
years  from  July  1,  1916. 

It  is  the  contention  of  the  complaining  villages  that 
the  power  generated  by  stations  1  and  2  of  the  com- 
pany, with  the  power  purchased  under  the  contract 
with  the  Niagara,  Lockport  and  Ontario,  was  more 
than  suflBcient  to  supply  all  the  company's  require- 
ments and  that  the  development  of  station  No.  3  at 
Waterport  at  a  cost  of  more  than  $700,000  was  unwar- 
ranted; that  the  cost  of  generating  power  at  station 
No.  3  is  in  excess  of  the  cost  of  power  that  can  be 
purchased  from  the  Niagara,  Lockport  and  Ontario, 
and  that  in  any  event  consumers  should  not  he  called 
upon  to  pay  the  minimum  charge  of  $6,000  under  that 
contract.  On  the  other  hand  the  company  claims  that 
the  construction  of  th-e  Waterport  plant  became  neces- 
sary by  reason  of  conditions  brought  about  by  the 
World  War ;  that  its  source  of  supply  was  threatened 
by  the  demand  for  Niagara  power  for  war  purposes 
and  that  tiie  management  of  the  company  ezerdsed  its 
best  judgment  in  providing  for  the  present  and  future 
requirements  of  its  customers.  All  of  the  evidence 
bearing  upon  these  contentions  has  been  carefully 
considered,  and  I  am  of  the  opinion  that  the  develop- 
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ment  of  the  Waterport  power  station  was  justified. 
Applications  were  made  to  the  former  Pul^ic  Service 
Commission,  Second  District,  for  authority  to  issue 
securities  to  cover  the  cost  of  this  construction,  and 
permission  was  granted,  and  such  securities  are  now 
in  the  hands  of  the  pi^lic.  The  history  of  the  com- 
pany shows  that  it  has  at  all  times  endeavor-ed  to  keep 
abreast  with  the  requirements  of  the  communities 
served  by  it ;  that  the  demand  for  power  has  steadily 
Increased,  and  that  the  various  developments  nmde 
by  the  company  have  been  only  in  time  to  meet  such 
demands. 

The  company  introduced  testimony  for  the  purpose 
of  showing  the  value  of  its  property  devoted  to  elec- 
tric operations,  based  both  on  book  cost  as  well  as  on 
reproduction  cost. 
The  book  cost  as  of  December  31, 

1920,  was $1,693,827  46 

and  included  among  other  items : 

Construction  work  in  progress 674,693  49. 

Law  expenditures  during  construc- 
tion    €0i3  32 

Interest  during  construction 10,000  00 

Taxes  during  construction 1,3'12  40 

Organization 1,073  13 

Other  intangible  assets 88,049  91 


George  E.  Barrows,  a  civil  engineer,  testified  as  to 

reproduction  cost  and  submitted  three  schedules  of 

valuation,  as  follows : 

Or^nal  or  historical  cost $1,767,060  67 

Five-year   average    (1916-1920   inclu- 
sive)       2,307,659  80 

As  of  January  1, 1921 2,325,956  61 
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'  These  different  sdiednles  included  intangible  items 

as  follows :  Five  jeve        Aa  tA  Jan.  1, 

Origin^  average  IQSl 

Bngineering,  etc tU,T«  77        $88,700  14        9SS,S14  SB 

Orgwtiution,    leg&l  az- 

pmuw,  and  Uxea  dnrlng 

cautniction    Sl,71104  28,430  W  28,58167 

Inteieat    during    conatnie- 

Uon    98,777  67        129,377  62        130,«1S  20 

|18e,aH  38       $24ft,&10  12      «24^5WS3 


Mr.  Barrows  testified  that  by  "  original  or  his- 
torical "  cost  he  intended  to  include  the  original 
inreBtment  outlay  alone,  and  that  in  arriving  at  snch 
ontlay  he  consulted  the  books  of  the  company  to 
obtain  the  costs  of  the  various  elenients  whenever 
they  were  available,  and  that  where  the  books  did  not 
in  his  opinion  r^ect  snch  cost  the  valuation  was 
arrived  at  on  the  basis  of  the  cost  of  material  and 
labor  at  the  time  of  installation.  The  so-called  *'  five- 
year  average  "  was  arrived  at  by  naing  a  weighted 
average  of  costs  of  material  and  labor  for  the  five 
years  mentioned,  and  the  valuation  as  of  January  1, 
1^1,  he  based  upon  prices  for  material  and  labor 
obtained  at  that  time. 

Arthur  Tyng,  a  oonsalting  engineer,  was  called  on 
behalf  of  the  respondent,  and  produced  tables  of 
reproduction  cost  on  another  theory.  Having  first  dis- 
tributed the  fixed  capital  allocated  to  the  various 
years  of  origin  he  assumed  the  average  prices  for  the 
year  1913  to  be  normal  or  100  per  cent,  and  by  using 
the  yearly  average  price  index  published  by  the  United 
States  Bureau  of  Labor  Statistics,  he  obtained  what 
he  termed  the  money  value  of  original  investment  at 
100  per  cent  prices,  and  mnltiplied  the  amount  so 
obtained  by  2.43,  the  price  index  prevailing  on  the 
average  in  1920,  according  to  said  Bureau  of  Statis- 
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ticB,  and  arrived  at  a  reproduction  ooat  of  $2,454,266. 
The  witneflB,  however,  frankly  admitted  that  this  cal- 
enlation  did  not  reflect  the  cost  of  reproducing^  the 
property  at  the  present  time  and  that  the  price 
indexes  of  the  United  States  Bnreau  of  Labor  Statis- 
tics used  hy  him  did  not  represent  accurately  the  con- 
stituent elements  weighted  that  constitated  the  prop- 
erty, but  that  his  calcolation  was  based  on  an 
approximate  agreement. 

The  difficulty  with  the  valuatioae  arrived. al  by 
these  witnesses  is  that  they  are  of  necessity  speca- 
latire,  or  at  least  largely  estimated.  The  estimated 
original  cost  of  the  witness  Barrows  is  in  close  agree- 
ment with  the  actual  cost  of  the  property  as  shown  by 
the  company's  books.  Indeed,  eliminating  the  intan- 
gible items,  as  shown  by  the  books  as  of  December  31, 
1920,  from  the  book  cost,  and  the  intangibles  as  shown 
by  Mr.  Barrows'  estimate  of  original  cost,  from  his 
total  original  oost,  shows  that  his  estimate  of  original 
cost  is  actually  less  than  the  book  cost.  The  objection 
to  the  intangible  items  set  up  by  Mr.  Barrows  is  tiiat 
they  were  never  incurred.  The  books  of  the  com- 
pany hare  been  at  various  times  examined  by  Qie 
Public  Service  ConmiiBaon,  and  the  intangible  items 
have  been  fixed  and  determined  by  the  Commission 
and  acquiesced  in  by  the  company,  and  in  view  of  the 
fact  that  this  company  has  from  time  to  time  acquired 
various  plants  and  developments  already  in  operation, 
and  has  within  recent  years  largely  reconstructed  its 
properties,  improving  some  and  abandoning  other 
parts  of  the  properties  acquired  by  it;  and  in  view  of 
the  fact  Qtat  a  very  large  part  of  the  present  develop- 
ment of  the  company  was  constructed  between  the 
latter  part  of  1917  and  the  latter  part  of  1920,  during 
which  period  the  cost  of  material  and  labor  reached 
its  peak;  and  it  appearing  that  the  books  of  the  oom- 
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pany  are  correctly  kept  and  definitely  fix  the  actnal 
cost  of  the  property,  developed  aB  it  was  within  a  com- 
paratively recent  period,  I  am  of  the  opinion  that  the 
most  satisfactory  and  the  most  reasonable  valuation 
that  can  be  arrived  at  at  the  present  time  is  the  book 
cost  of  the  property. 

The  book  cost  as  of  January  1,  1922,  as  shown  by 
the  latest  statement  filed  by  the  company,  as  well  as 
by  its  annual  report  for  the  year  1921,  is  the  sum  of 
$1,824,178.92,  including  construction  work  in  progress, 
and  also  including  "  other  intangible  capital,"  $86,< 
049.91.  As  before  stated,  the  former  Commission  made 
a  careful  examination  of  the  company's  books,  espe- 
(ually  in  connection  with  its  intangible  capital  account, 
and  in  Case  No.  2692,  after  extensive  corresjrandence, 
conference  and  hearings,  authorized  $30,000  to  be  set 
up  as  a  permanent  intangible  item  as  t^e  probaUe 
cost  for  overhead  expenditures  such  as  engineering, 
taxes,  organization,  etc.,  and  directed  that  the  balance 
of  the  company's  intangible  account  be  amortized  at 
the  rate  of  $2,000  per  annum.  This  determination  of 
the  former  Commission  was  acquiesced  in  by  the  com- 
pany, and  its  annual  reports  and  the  exhibits  filed  in 
this  case  indicate  that  it  has  strictly  obseired  the 
directions  of  the  former  Commission  in  this  respect 
The  balance  to  the  credit  of  this  account  as  of  January 
1, 1922,  was  $86,049.19,  of  which  $30,000  should  be  per- 
mitted to  stand  as  a  permanent  intai^ble  account, 
and  the  balance  of  $56,049.91  should  be  deducted  from 
the  book  cost  in  arriving  at  the  rate  base.  This  item 
of  intangible  capital  does  not  include  all  of  the  intan- 
gibles allowed  the  company.  There  is  entered  on 
the  books  and  included  in  the  book  cost:  law 
expenditures  during  construction,  $603.32;  miscella- 
neous construction  expenditures,  $1,312,40;  interest 
during  construction,  $10,000;  all  of  which  are  allowed.. 
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The  respondent  has  presented  tables  showing  com- 
parative earnings  and  expenses  of  the  company  since 
its  incorporation  in  1898  and  purporting  to  show  an 
annual  defirat  of  income.  The  purpose  of  this  evi- 
dence was  to  show  that  the  company  had  never  had  an 
adequate  return  and  that  therefore  its  reserve-  for 
depre<uation  set  up  on  its  books  had  not  been  earned 
and  should  not  be  deducted  from  the  rate  base.  It  was 
also  urged  that  this  deficit  of  earnings  provided  a 
basis  npon  which  to  found  the  com-pany's  claim  for 
an  allowance  for  going  value.  Both  of  these  conten- 
tions ahonld  be  decided  in  favor  of  the  rate  payer. 
The  company  for  several  years  aft«r  its  incorpora- 
tion set  up  no  reserve  whatsoever  for  depreciation 
except  as  replacements  were  charged  to  operating 
expense.  Property  always  depreciates,  and  to  arrive 
at  present  value  such  depreciation  must  be  taken  into' 
consideration.  The  company  began  to  aconmolate  its 
reserve  for  depreciation  in  1909,  and  on  January  1, 
1922,  the  balance  in  such  reserve  account  amounted  to 
$127,351.36,  and  in  arriving  at  the  fair  present  value 
of  the  property  this  amount  should  be  deducted  from 
the  book  cost.  As  to  going  value,  the  claims  of  the 
company  have  been  fully  considered  and  taken  into 
consideration  in  connection  with  the  allowance  of  book 
oost.  Deficits  of  the  company  over  a  period  of  more 
than  twenty  years  do  not  constitute  going  value. 
Such  deficits  may  have  accumulated  through  any  num- 
ber of  causes.  Mr.  Tyng  testified  that  the  history  of 
the  company  indicated  that  its  rates  in  previous  years 
bad  been  too  low.  The  public  does  not  insure  a  utility 
against  loss.  If  poor  judgment  has  been  exerdsed  in 
the  management  of  the  company  the  public  should  not 
suffer  thereby;  neither  should  future  rate  payers  be 
called  upon  to  reimburse  the  company  for  losses  sus- 
tained by  reason  of  insufficient  rates  granted  to  past 
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eonsumers  by  the  company.    The  rate  base,  therefore, 
should  be  compnted  as  follows: 

Book  cost  as  of  January  1, 1922 $1,824,178  92 

Less  reserve  for  deprecia- 

Uoa  $127,351  36 

Other  intangible  capital.       86,049  91 

213,401  27 

$1,610,777  65 
to  which  should  be  added 
Other  intangible  capital,  aa  determined 

by  the  former  Commission 30,000  00 

Allowance  for  working  capital 70,000  00 


$1,710,777  65 


The  allowance  for  working  capital  is  estimated  to 
provide  funds  for  the  carrying  of  materials  on  hand, 
$30,000,  and  for  the  payment  of  at  least  two  months' 
expenses  of  operations. 

The  company's  gross  income  from  electric  opera- 
tions for  the  year  1921,  after  deducting  $5,916.30, 
representing  the  amount  paid  by  the  Niagara  Sprayer 
Company  for  current  furnished  in  1921  and  which 
account  has  now  been  discontinued,  and  with  the 
income  for  the  months  of  January  and  Pebmary 
adjusted  to  .the  present  rates,  amounted  to  $327,636.57, 
while  the  operating  expenses,  taxes,  general  amortiza- 
tion, etc.,  amounted  to  $192,953.30.  From  this  amount 
should  be  deducted  $8,246.12,  representing  intangible 
capital  in  process  of  amortization  and  depreciation 
not  covered  by  reserve,  such  items  not  being  consid- 
ered operating  expenses  but  belonging  rather  to  other 
contraciural  deductions  from  income,  so  that  for  the 
purpose  of   estimating  operating  results   for   1922 
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the  operating  expenses  for  1921  vill  be  taken  as 
$184,707.18. 

As  before  stated,  the  company's  sales  of  electric 
energy  have  steadily  and  gradually  increased.  The 
sales  for  1921  w&ie  20  per  cent  in  excess  of  1920,  and 
the  increase  for  1922,  under  more  nonni^  conditions, 
"will  be  at  least  as  mnch,  and  such  inOTease  can  be 
realized  with  little  or  no  increase  in  expenses.  Any 
increase  in  the  amount  of  other  expenses  should  be 
overcome  by  saving  the  cost  of  power  purchased. 

For  the  purpose  of  estimating  income  of  the  com- 
pany for  1922  at  1921  rates,  the  gross  income  for  1921 
is  increased  20  per  cent,  making  a  total,  in  round 

numbers,  of $390,000 

Operating  expenses  for  1922,  including 
taxes  and  general  amortization,  esti- 
mated at  185,000 

making  a  gross  return  of $206,000 

8  per  cent  of  $1,710,777.65  is 136,860 

leaving  an  excess,  over  a  fair  return,  of 
over   ; $68,000 


Exhibit  6,  introduced  in  evidence  by  the  company, 
indicated  that  the  1921  rate  applied  to  1920  business 
would  have  produced  a  total  increased  revenue  of 
$48,214.26  or  an  average  increase  of  slightly  over  20 
per  cent.  The  total  revenues  derived  from  electric 
operations  in  1921  showed  an  increase  of  40  per  cent 
over  the  revenues  of  1920,  which  result  was  produced 
by  a  20  per  cent  increase  in  sales  and  a  20  per  cent 
increase  in  rates.  On  the  assumption,  therefore,  that 
the  sales  of  electric  energy  for  1922  will  be  20  per  cent 
more  than  the  sales  for  1921,  the  increased  rates  would 
produce  $65,000  over  and  above  the  revenues  produced 
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by  1^0  rates,  and  as  the  new  rjites  as  above  pointed 
out  will  produce  in  1922  $68,000  over  and  above  the 
amount  required  for  a  fair  and  reasonable  retiirn,  it 
is  evident  that  the  1920  rates  and  classifications  can 
be  restored  and  the  company  still  realize  a  fair  return. 
The  company  claims,  however,  that  its  general  sched- 
ules of  rates  and  classifications,  P.  S.  C. —  2  N.  Y. — ■ 
Ko  12,  are  inequitable,  particularly  with  reference  to 
the  general  lighting  and  power  in  rural  districts  and 
to  power  customers  in  general.  It  may  be  that  there 
is  «ome  merit  to  this  contention,  and  the  company 
should  be  permitted  to  revise  its  schedules,  based  on 
1920  rates,  so  as  to  correct  such  inequalities,  if  any 
exist,  the  total  revenues  to  be  produced  by  sudi  cor- 
rected schedules,  however,  not  to  exceed  the  revenues 
which  would  be  produced  imder  1920  rates. 

Prendergast,  Chairman,  and  Van  Voorhis  and 
Blakeslee,  Commissioners,  cononr;  Semple,  Commis- 
sioner, dissents. 


In  the  Matter  of  the  Appeal  by  the  Trustees  of  Com- 
mon School  District  No.  19  of  the  Town  of  Chau- 
tauqua from  the  Action  of  the  Board  of  Education 
of  Union  Free  School  District  No.  1  of  the  Town  of 
"Westfield  in  Charging  a  Tuition  for  Nonresident 
Academic  Pupils  in  Excess  of  the  State  Tuition 

Case  No.  739 

(Education  Department,  May  18,  1922) 

Tuition  of  nonnsldent  pupils  —  right  of  district  to  chargo  gnater 
snm  than  State  tuition  —  Lavs  of  1921,  diaptor  38S. 

Where  the  tax  rate  for  school  purposes  is  greater  in  a  union 
free  school  district  which  f umishea  academic  instruction  to  n<Hi- 
reudent  pupils  than  the  tax  rate  for  school  purposes  in  Uia 
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hwne  district  of  those  pupils,  and  the  actual  coat  of  inetructioa 
is  in  excess  of  the  tuition  charged,  the  union  free  school  distriot 
furnishing  such  instraction  may  lawfully  make  a  taiti(»i  charge 
in  excess  of  the  Stat«  tuition  under  the  pronsious  of  chapter 
383  of  the  Laws  of  1921. 

It  is  the  tax  rate  based  upon  the  established  assessed  tsIua- 
tion  that  determines  the  question  as  to  which  tax  rate  is  the 
greater.  The  equalized  valuation,  in  the  absence  of  expressed 
statutory  prorision,  may  not  be  takm  into  consideration. 

Ottaway  &  Mimsoii,  for  respondent. 

0BATES,  Commissioner. — This  is  an  appeal  to  con- 
test the  validity  of  the  action  of  the  board  of  edoca- 
tion  of  union  free  school  district  No.  1  of  the  town  of 
Westfield  in  fixing  a  tuition  charge  on  acconnt  of  non- 
resident academio  pnpils  in  excess  of  the  State  tuition. 
Three  pupils  of  academic  grade  residing  in  district 
No.  19  of  the  town  of  Chautauqua  have  attended  the 
high  school  maintained  in  district  No.  1,  WestAeld, 
for  the  school  year  beginning  August  1,  1921.  The 
board  of  education  of  this  latter  district  has  fixed  its 
tuition  fee  for  nonresident  academic  pupils  at  seventy- 
five  dollars.  Of  this  amount  the  State  apportionment 
is  fifty  dollars.  The  balance,  under  the  provisions  of 
chapter  3^  of  the  Laws  of  1921,  is,  under  certain  con- 
ditions, made  a  charge  upon  the  district  from  which 
the  nonresident  academic  pupil  comes. 

The  appellant  trustees  allege,  first,  that  under  the 
iprovisions  of  the  nonresident  tuition  law  and  by  virtue 
of  the  peculiar  facts  hereinafter  referred  to  the  school 
authorities  of  district  No.  1  of  the  town  of  Westfield 
have  no  right  to  fix  a  tuition  charge  in  excess  of  the 
State  tuition  of  fifty  dollars.  They  also  allege  that  in 
case  it  shoold  appear  that  the  school  authorities  of 
this  district  might  fix  a  tuition  charge  in  excess  of  the 
State  tuition  the  amount  actually  charged  is  excessive-l 

-Chapter  383  of  the  Laws  of  1921  amended  subdi- 
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vision  6  of  section  4^  to  read  in  part  as  follows: 
"  •  •  •  no  charge  for  the  instruction  of  such  non- 
resident pnpil  in  excess  of  the  quota  herein  provided 
shall  be  made  by  any  district  or  city  maintaining  an 
aoademio  department  unless  it  shall  appear  to  the 
satisfaction  of  the  commissioner  that  the  tax  rate  for 
school  purposes  of  the  city  or  district  receiving  the 
nonresident  academic  pupil  is  equal  to  or  in  excess  of 
the  tax  rate  for  school  purposes  of  that  district  from 
which  such  nonresident  pupil  comes;  or  that  the  in* 
struction  of  such  nonresident  pnpil  adds  to  the  total 
cost  of  instruction  of  academic  pupils  in  such  city  or 
union  free  school  district  a  sum  in  excess  of  the  quota 
herein  provided.  •  •  •  The  tuition  charged,  if  any, 
in  excess  of  the  aforesaid  state  tuition  is  hereby  de- 
clared a  charge  upon  the  district  from  which  snch  non- 
resident pupil  attends,  subject,  however,  to  the  right 
of  such  district  to  designate  the  academio  school  or 
schools  where  instruction  shall  be  given  at  the  dis- 
trict's expense.  •  •  •  City  and  union  free  school 
districts  shall  not  refuse  to  receive  nonresident  aca- 
demic pupils  for  instruction  without  valid  and  snfl- 
cient  reasons  therefor,  nor  shall  excessive  sums  be 
charged  for  the  instruction  of  such  pnpils.  All  acts 
of  the  board  of  education  or  other  district  officers 
relating  to  such  pupils  and  the  tuition  charged  for 
their  instruction  are  hereby  declared  subject  -to  review 
by  the  commissioner  of  education  *  *  *."  Under 
this  amendment  the  board  of  education  of  a  district 
maintainii^  an  aoademio  department  may  make  a 
charge  for  the  tuition  of  nonresident  academic  pupils 
if  the  tax  rate  for  school  purposes  in  this  district  is 
equal  to  or  in  excess  of  the  tax  rate  for  school  pur- 
poses in  that  district  from  which  the  nonresident  aca- 
demic pupil  comes. 
.    It  dearly  appears  from  the  facts  presented  in  this 
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appeal  that  the  tax  rate  for  Bchool  purposes  in  district 
No.  19  of  the  town  of  Chautauqua  for  the  school  year 
beginning  Augnet  1, 1921,  is  ten  mills.  The  tax  rate, 
however,  in  union  free  school  district  No.  1  of  the  town 
of  "Westfield  for  the  same  year  is  twelve  and  two- 
tenths  mills.  The  appellant  admits  this  fact  hut  alleges 
that  the  equalization  rates  of  assessed  valuation  in  the 
two  towns  actually  make  the  tax  rate  for  school  pur- 
poses higher  in  district  No.  19  than  that  in  district  No. 
1.  It  is  the  tax  rate  based  upon  the  established 
assessed  valuation  that  determines  the  question  as  to 
which  tax  rate  is  the  greater.  The  equalized  valua- 
tion, in  the  absence  of  expressed  statutory  provision, 
may  not  be  taken  into  consideration.  It  follows,  there- 
fore, that  under  the  provisions  of  the  law  above  quoted 
the  board  of  education  of  onion  free  school  district 
No.  1  of  the  town  of  Westfield  may  lawfully  make  a 
tuition  charge  in  excess  of  the  State  tuition. 

It  being  determined  that  the  board  of  education  had 
the  right  to  charge  tuition  in  excess  of  the  State 
tuition  the  only  question  remaining  is  whether  such 
tuition  charge  is  excessive.  In  its  answer  the  respond- 
ent board  of  education  has  submitted  in  detail  the 
items  of  expense  for  the  instruction  of  academic  pupils 
in  its  high  school.  These  Items  are  not  disputed. 
From  an  examination  of  them  it  appears  that  the  aver- 
age cost  of  instmctlon  of  academic  pupils  in  the  West- 
field  High  School  is  considerably  in  excess  of  seventy- 
five  dollars.  In  view  of  this  fact  the  charge  made  for 
the  instruction  of  nonresident  academic  pupils  attend- 
ing such  school  is  neither  unreasonable  nor  excessive. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Charles  Batiteb  from 
the  Action  of  a  Specifil  School  Meeting  of  District 
No.  15  of  the  Town  of  Orleans,  in  DeBignating  the 
Academic  School  for  the  Instmction  of  its  Pupils 

Case  No.  740 

(E^ncalion  Department,  If&y  18,  1922) 

ScliMil  dlstrtctB  —  dailctiation  of  scademlc  BCliool  for  Imtnction 
of  pQpllB  —  appMl  nutalaod. 

The  fact  that  a  school  district  is  able  to  aecnre  instmetion 
for  its  academic  pnpils  at  a  nnioa  school,  which  oSera  a  three 
years  course  at  the  State  tuition  and  without  any  flnanetal 
obligation,  will  not  be  controlling  where  it  appears  that  there 
ia  another  school  of  academic  grade  nearer  to  the  school  house 
in  tfao  home  district  and  which  offers  a  full  four  year  eonrse 
of  instruction. 

Order  of  district  superintendent  designating  academic  aehool 


L.  H.  Ford,  for  appellant. 

George  E.  Morae,  for  respondents. 

Gbavss,  Commissioner. — The  appellant  is  a  resident 
of  district  No.  15  of  the  town  of  Orleans,  Jefferson 
county,  and  is  the  father  of  Beatrice  Banter  who,  dar- 
ing the  school  year  beginning  Aognst  1,  1921,  has 
attended  the  high  school  maintained  by  nnion  free 
school  district  No.  8  of  the  town  of  Clayton.  He  brings 
this  appeal  from  the  action  of  the  district  superintend- 
ent in  designating  the  LaFargeville  Union  School  as 
the  academic  school  where  children  residing  in  his 
district  shall  attend  at  its  expense. 
I  Chapter  383  of  the  Laws  of  1921  amended  the  pro- 
.visions  of  subdivision  6  of  section  498  of  the  Ednea- 
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tion  Law.  It  provides  in  effect  that  the  State  tnition 
on  Bccoont  of  nonreBident  academic  pnpils  shall  be 
fixed  at  fifty  dollars  and  that  in  ease  an  excess  tuition 
charge  is  made  by  the  district  where  the  pupil  attends 
sooh  eseess  shall  be  a  charge  npon  the  district  from 
which  the  pupil  comes  "  subject,  however,  to  the  right 
of  such  district  to  designate  the  academlo  school  or 
schools  where  instruction  shall  be  given  at  the  dis- 
trict's expense.  Such  designation  shall  be  made  by 
each  school  district  at  the  annual  meeting  of  such  dia- 
triet.  Such  designation  may  be  reviewed  upon  appeal 
to  the  oommissioner  of  education  in  the  event  the 
parent  or  guardian  of  such  pupils  deem  themselves 
aggrieved  thereby.  In  case  any  school  district  shall 
fail  to  make  such  designation  at  the  annual  school 
meeting,  the  district  superintendent  of  schools'  in  the 
supervisory  district  in  which  snch  district  is  located 
may  make  such  designation  subject  to  review  on  ap- 
peal by  the  oommissioner  of  education." 

At  the  annual  school  meeting  held  in  May,  1921,  no 
action  was  taken  to  designate  the  academic  school  or 
schools  where  the  academic  children  residing  in  dis- 
trict No.  15  of  the  town  of  Orleans  might  attend  at  the 
district's  expense.  A  special  school  meetii^  was  held 
iu  this  district  on  the  13th  day  of  January,  19^,  for 
the  purpose  of  designating  such  academic  school.  This 
meeting  was  called  by  the  trustee  of  the  district  at  the 
suggestion  of  the  respondent  district  superintendent. 
By  a  vote  of  twenty-one  to  ten  a  resolution  was 
adopted  that  the  LaFargevilie  Union  School,  located 
in  union  free  school  dlBtriot  No.  14  of  the  town  of 
Orleans,  he  designated  as  the  academic  school  where 
pupils  of  academic  grade  residing  within  district  No. 
IS  might  receive  academic  instruction  at  its  expense. 
FoIIowii^  this  expression  of  the  voters  of  the  district, 
tii>on  January  fourteenth  the  district  superintendeut, 
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pursuant  to  the  powers  conferred  upon  him  by  tii« 
provisioiiB  of  the  Education  Law  above  quoted,  made 
a  formal  designation  of  the  LaFargerille  Union  Soho<d 
BB  the  academio  school  for  district  No.  15. 

It  appears  that  the  appellant's  daughter  has  tc^- 
larly  attended  the  Clayton  High  School  since  Sep- 
tember, 1921.  It  is  alleged  by  the  ap3>eUant  that  with 
one  exception  during  the  past  twenty  years  all  the 
academic  pupils  from  district  No.  15  haTe  attended 
the  Clayton  High  School.  It  ie  not  disputed  that  the 
Clayton  High  School  is  about  a  mile  nearer  the 
BchoolhoQse  in  district  No.  15  than  the  LaFargeville 
Union  School,  and  ie  more  accessible  for  the  child  of 
the  appellant.  The  Clayton  High  School  is  a  school 
giving  an  approved  four-year  course  of  academic  in- 
struction, while  the  school  maintained  at  LaFargeville 
is  recognized  as  giving  but  three  years  of  academio 
instruction. 

It  appears  that  the  LaFargeville  school  anthoritieB 
are  making  no  charge  in  excesB  of  the  State  tuition 
on  account  of  nonresident  academic  pupils  while  an 
excess  tuition  is  charged  for  papils  attending  the  Clay- 
ton High  School.  The  appellant  alleges,  and  it  is  not 
controverted  by  the  respondents,  that  the  motive  for 
designating  the  LaFargeville  Union  School  was  the 
fact  that  the  district  would  thereby  be  onder  no  finan- 
cial obligation  with  respect  to  its  academic  pupils. 

The  respondent  district  superintendent,  under  the 
circumstances  appearing  in  this  case,  should  have  des- 
ignated the  Clayton  High  School  as  one  of  the  schools 
where  the  academic  children  residing  in  district  No. 
15  of  the  town  of  Orleans  might  attend  at  its  expense. 
This  position  is  fortified  by  the  further  consideration 
that  the  appellant's  daughter  has,  up  to  the  time  of 
taking  this  appeal,  actually  attended  the  school  at 
Clayton  and  it  would  not  be  equitable  to  require  her 
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to  diBCOntinne  her  course  of  iustmction  and  attend 
another  school  because  of  an  order  issued  during  the 
course  of  the  school  year.  The  belated  action  of  the 
district  and  the  district  superintendent  should  not  be 
permitted  to  deprive  her  of  the  privilege  of  continuing 
instruction  in  the  Clayton  High  School  at  least  during 
the  balance  of  the  present  school  year. 
The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  order  made  by  the  dis- 
trict superintendent  of  the  third  supervisory  district 
of  Jefferson  county  be  and  hereby  is  amended  in  ac- 
cordance with  the  above  decision. 


In  the  Matter  of  the  Application  c^  the  Viliaob  or 
Wilson,  for  Approval  of  Its  Acquisition  of  a  Source 
of  Water  Supply  and  of  Its  Financial  and  Engineer- 
ing Pktns  for  the  Construction  of  a  Water  fiupply 
System 

Water  Supply  Application  No.  282 
(Water  Contnd  Commusion,  Usy  31,  1922) 
ApplicatloB  approved  u  modilled. 

By  xhe  Commission. —  William  U.  S.  Parsons,  pres- 
ident of  the  village  of  Wilson,  acting  on  behalf  and 
in  the  name  of  that  village,  on  April  7,  1922,  made 
application  to  the  Water  Control  Commission  for 
approval  of  the  project  of  the  eaid  village  for  acqiur- 
ing  a  source  of  water  supply  and  constructing  a  water 
supply  system  therein.  This  application  was  filed  in 
the  office  of  the  Water  Control  Commission  April  20, 
1922. 

After  due  notice  published  in  the  Wilson  Star,  the 
hearing  on  this  application  wias  held  in  Howell  Hall 
in  said  villag«  on  May  9, 1922,  at  10  KH)  o'dock  in  the 
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forenoon.  At  thiB  hearing  the  Commissioii  eomidered 
the  petition,  mape  and  plaoB  ndMnitted,  examined 
witneBseB  and  heard  argumente  for  the  project.  The 
petitioner  appeared  by  William  U.  S.  Parsons,  vil- 
lage preBident,  and  William  C.  Bell,  village  clerk,  ftnd 
vas  also  represented  at  the  hearing  by  Hopkins  ft 
Brim,  village  attorneys,  Abaer  T.  Hopkins,  of  couisd. 
No  objections  were  filed  and  no  one  appeared  in 
oj^oBition. 

It  is  proposed  to  install  a  complete  water  safely 
system  in  the  village  of  Wilson  aad  to  obtain  a  supply 
of  water  therefor  from  Lake  Ontario.  The  pomping 
Btation  is  to  be  installed  on  the  south  side  of  Ontario 
street,  350  feet  east  of  Lake  atoeet.  From  this  sta- 
tion an  eight-inch  cast-iron  intake  pipe  is  to  extend 
northerly  for'a  distance  of  350  feet  into  the  lake;  the 
free  end  of  the  pipe  to  be  7  feet  below  mean  low  water 
in  the  lake.  A  sabstantial  pumping  station  is  to  be 
oonstmcted,  in  which  is  to  be  installed  one  motor 
operated  centrifugal  low  lift  pump  of  100  galloas  per 
minute  capacity,  one  motor  operated  triplex  plunger 
high  service  pump  of  150  gallons  per  minute  capacity, 
one  motor  operated  centrifugal  emergency  and  fire 
pump  of  150  gallons  per  minute  capadty.  Adjacent  to 
the  pmnping  station  a  slow  sand  filter  is  to  4>e  con- 
structed. This  structure  is  to  be  bnilt  of  reinforced 
concrete,  circular  in  plan,  44  feet  in  diameter  by  U 
feet  6  inches  deep,  roofed  with  reinforced  concrete 
and  oompletely  covered  with  earth.  It  is  to  be  divided 
into  two  compartments  and  is  to  contain  a  3-foot  bed 
of  filter  Band  underlain  by  gravel  and  tile  nnder- 
drains.  This  filter  is  to  operate  with  8  feet  of  water 
on  the  surface  of  the  sand.  It  will  have  a  capacity  oi 
hbont  100,000  gallons  per  day  when  operating  at  &e 
rate  of  3,000,000  gallons  per  acre  (per  day.  The  low  Hft 
pomp  is  to  be  aatomatioally  oontroll«d  to  uaii^aift 
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a  aonstaxit  level  on  this  filter.  Filtered  water  eol- 
leoted  t^  the  nnderdraiiiB  is  to  be  discharged  into  « 
S0,000-gallon  clear  water  basin,  boilt  of  reinforoed 
coDorete,  circular  in  plan,  30  feet  in  diameter  by  12 
feet  deep,  roofed  with  reinforced  concrete  and  cov- 
ered bj  an  earth  embankment.  This  basin  also  serveii 
as  a  saoUon  well  for  the  high  lift  pmnpe.  The  triplex 
pomp  is  to  be  antomatically  controlled  to  keep  the 
elevated  tank  in  the  village  full  of  water.  The  emer- 
gency pnmp  is  to  he  mammlly  controlled.  In  the 
varions  streets  of  the  village  a  distrihntiMi  system  is 
to  be  installed,  consisting  of  4,451  feet  of  eight-inch, 
11,369  feet  of  six-inch  and  12,675  feet  of  four-inch 
class  B  cast-iron  pipe.  Fifty-eight  double  nozBle  fire 
hydrants  are  to  be  installed  for  fire  protection  pur- 
poses, 80  distributed  that  one  hydrant  will  be  within 
SOO  feet  of  every  house.  Conneoted  to  the  distriiba- 
tion  system  at  the  intersection  of  High  and  Warren 
streets  a  50,000-gallon  elevated  steel  tank  is  to  be  con- 
struoted,  supported  on  a  tower  so  that  the  top  of  the 
tank  will  be  120  feet  above  the  surface  of  the  ground. 
This  syatem  is  estimated  to  cost  about  $68,000. 

After  due  study  of  the  petition  &nd  its  exhibits,  the 
evidence  and  the  argumenti  given  at  the  hearing,  it 
appears  as  follows : 

~  Wilson  is  an  incorporated  village  in  the  town  of 
Wilson,  Niagara  county.  It  is  situated  on  the  shore 
of  Lake  Ontario,  due  north  of  Buffalo  and  at  the 
mouth  of  Twelve  Mile  creek.  The  population' of  this 
village  in  1920  was  631  and  is  now  estimated  at  900. 
The  assessed  value  of  taxable  property  within  the 
Tillage,  as  shown  by  the  last  roll,  was  about  $650,000. 
The  village  has  bonded  indebtedness  of  4500,  incurred 
for  street  paviaig  purposes.  Wilson  is  the  distribu- 
tion center  of  a  ridi  fruit-growing  region  and  has 
smne  popularity  as  a  summer  resort;  formerly  it  had 
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some  importance  as  a  lake  port.  At  preseot,  prao- 
tically  the  only  mdnstry  near  the  place  is  the  plant 
of  the  Niagara  Cotmty  Preserring;  Corporation,  situ- 
ated sooth  and  outside  of  the  village  limits  near  the 
Wilson  station  on  Qte  Ontario  division  of  the  New 
York  Centrd  railroad. 

When  the  plant  of  the  preserving  corporation  was 
originally  installed  it  obtained  a  supply  of  water  from 
wells  sunk  near  its  factory.  This  supply  proved 
insufficient  and  about  1908  or  1909  the  corporation 
built  a  small  pumping  station  on  the  shore  of  Lake 
Ontario  at  the  foot  of  Lake  street  in  the  village  of 
Wilson  and  since  that  time  has,  when  necessary, 
pumped  water  from  the  lake  through  a  force  mun  laid 
for  the  entire  length  of  Lake  street  to  its  plant.  From 
time  to  time  the  corporation  has  permitted  oonnec- 
tiouB  to  be  made  to  this  pipe  to  supply  water  to  cer- 
tain houses  in  the  village  and  at  least  one  branch  main 
has  been  laid  to  make  it  possible  to  supply  aome  houses 
not  on  Lake  street.  In  addition  a  few  small  fire 
hydrants  have  been  installed.  This  corporation  has 
never  received  anthorlty  from  the  State  to  go  into  the 
public  water  supply  business.  The  quality  of  the 
water  supplied  by  It  ie  questionable  and  ladk  of 
pressure  and  intermittent  pumping  make  this  system 
an  undesirable  source  of  domestic  water  supply. 

Except  for  the  main  of  the  corporation  above  men- 
tioned Wilson  is  entirely  without  a  public  water  sup- 
ply  system.  Water  for  domestic  purposes  is  obtained 
from  individual  wells;  water  for  tire  fighting  purposes 
is  not,  in  general,  (Atainable.  It  is  quite  evident  that 
need  for  a  public  water  supply  system  exists  in  tliis 
village  and  the  people  desire  it  not  only  to  obtain  a 
supply  of  running  water  in  their  houses  and  for  fir« 
protection,  but  to  make  it  possible  for  them  to  utilize 
the  complete  system  of  sanitoiy  sewers  whi<di  has 
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recently  been  authorized  and  is  now  alrant  to  be 
constroeted. 

At  a  meeting  held  December  29,  1921,  tiie  board  of 
traatees  of  Wilson,  by  reeolotion  dnly  adopted,  called 
a  taxpayers'  election  to  vote  upon  the  propositLon  of 
inetallliig  a  puhllo  water  supply  system  in  this  village 
at  a  cost  not  to  exceed  $58,000.  That  election  was  held 
January  17,  1922,  and  the  proposition  was  carried  in 
the  affirmative  by  a  large  majority.  Thereafter,  at  a 
meeting  held  February  22,  1932,  the  said  board  of 
trustees,  by  resolution,  submitted  to  vote  of  the  tax- 
payers at  the  annual  village  election  a  proposition  to 
authorize  bonds  of  the  village  in  the  amount  of  $58,000 
to  be  issued  in  order  to  iinance  this  project.  Said 
election  was  held  Mardi  21,  1922,  and  the  second 
proposition  carried  in  the  affirmative  by  a  vote  of 
about  eight  to  one.  The  making  of  this  application  to 
the  Water  Control  Commission  was  anUiorized  by 
resolution  of  the  board  of  trustees  adopted  at  a 
meeting  held  April  7,  1922. 

Hopkins  &  Field,  civil  engineers,  having  an  office  in 
the  city  of  Rochester,  were  engaged  as  village  engi- 
neers and  have  prepared  the  plans,  specifications, 
estimates  and  reports  showing  the  proposed  water- 
works system,  which  were  filed  with  the  application. 

The  demand  for  water  in  this  village  at  the  present 
time,  with  meters  on  all  taps  as  proposed,  should 
hardly  exceed  40,000  gallons  per  day,  which  amount 
can  readily  be  supplied  by  the  proposed  works  when 
operated  but  for  a  portion  of  the  day.  The  proposed 
distribution  system  is  adequate  to  furnish  the  people 
of  this  village  with  a  sufficient  supply  of  water  for  all 
domestic  needs  and  with  fire  protection  sufficient  for 
the  reasonable  needs  of  a  place  of  this  size  and  type. 

Lake  Ontario  near  Wilson  is  polluted  by  domestic 
lewago  from  many  places,  principally  Buffalo,  the 
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Tonawandas,  Niagara  Palls,  Hamilton  and  Toronto. 
In  the  neighborhood  of  Wilson  it  will  receive  addi- 
tional pollntion  from  the  proposed  village  sewerage 
system.  As  all  of  the  first  mentioned  plaees  are  at 
considerable  distances  from  Wilson  and  as  the  sewage 
from  said  village  is  first  to  be  purified  by  paaaage 
through  ImhofF  tanks  and  sterilization  and  then  to  be 
discharged  into  the  lake  at  the  northwest  oomer  of 
the  village,  as  far  as  possible  from  the  proposed 
intake,  it  seems  that  the  pollution  of  the  lake  will  not 
be  of  snc^  intensity  bnt  that  water  from  it  ean  ade- 
qnately  be  purified  by  the  proposed  filtration  plant. 
Of  more  serious  moment  is  the  pollntion  entering  the 
lake  through  the  sewer  of  the  preserving  corporation, 
which  passes  down  and  discharges  at  the  foot  of  Lake 
street.  This  sewer  carries  not  only  the  wastes  fnnn 
the  corporation's  plant,  bnt  domestic  sewage  from 
that  plant  and  from  some  houses  in  the  village.  In 
order  to  protect  the  parity  of  the  water  sappUed  to 
the  village  of  Wilson  it  will  be  required  that  aU  sani- 
tary sewage  be  ezdnded  from  this  drain.  This  can 
best  be  done  by  flie  enactment  by  the  village,  in  con- 
junction with  the  State  Department  of  Health,  of 
sanitary  rules  and  regulations  for  the  protection  of 
the  water  supply  of  this  village  and  the  enactment  of 
sacb.  rules  will  be  required.  As  a  further  safeguard 
the  Commission  will  require,  in  the  event  that  later 
inspection  or  analysis  shall  indicate  the  neeesaity 
therefor,  the  village,  upon  order  of  this  Commission, 
shall  inetell  at  the  filter  fdant  suitable  apparatus 
for  sterilizing  the  filtered  water  and  shall  operate 
snch  sterilization  plant  to  the  satisfaction  of  this 
Commission. 

In  general  the  proposed  plans  provide  for  a  snit- 
aible  water  supply  system  and  in  general  these  plana 
are   satisfactory   to   this  Commission.    Not  all  tlu 
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plans,  however,  have  been  submitted  in  fall  detail  and 
80m«  details  of  the .  plans  already  filed  are  cer- 
tainly not  aatiefactory  to  the  Commisaion.  To  avoid 
delay  these  plans  are  now  approved  in  general  terms 
and  it  will  be  further  reqnired  that  all  plans  now  lack- 
ing shall  he  filed  for  approval  as  soon  as  possible  and 
tiiat  this  system  shall  be  completely  constmoted  only 
in  accordance  with  plans  which  have  been  submitted! 
to  and  hereafter  fonnd  entirely  satisfactory  to  this 
ConmusBion. 

Variona  paroele  of  land  are  to  be  acquired  by  the 
village  in  order  to  carry  out  this  project.  They  oon- 
sist  of  about  half  an  acre  on  which  to  erect  the  pnmp- 
ing  statdon  and  filter  plant,  together  with  a  strip  of 
land  in  which  to  lay  the  intake  pipe ;  a  small  parcel 
on  which  to  erect  the  water  tower ;  and  a  right  of  way 
for  a  pipe  line,  which  is  to  be  laid  south  of  and  parallel 
to  a  portioD  of  Young  street,  thereby  avoiding  the 
tearing  up  of  a  recently  constructed  pavement  on  that 
street. 

The  village  engineers  estimate  that  these  works  can 
be  completely  constructed  for  about  the  sum  of 
$58,000.  As  nearly  as  can  be  determined  In  the  pres- 
ent uncertain  condition  of  the  market  for  labor  and 
materials,  this  estimate  is  reasonable  and  there  exists 
a  reasonable  probability  that  the  system  can  he 
oompdeted  at  a  cost  not  exceeding  tiie  available 
appropriation. 

The  legal  damages  which  may  be  caused  by  the 
execution  of  the  plans  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  apecial  consideration  or 
legislative  enactment  in  order  that  they  may  be 
equitably  determined  and  paid. 

la  order  to  protect  the  interests  of  the  inhabitants 
of  this  village  and  the  interests  of  other  municipal 
corporations,  civil  divisions  of  the  State  and  the  inhab- 


Digmzefl  by  Google 


554-  State  Depabtmbitt  Befobts 

[Vol  27]  WatOT  Control  CommiasioD 

itants  thereof,  it  is  hereby  determined  to  be  necessary 
to  modify  this  application  as  enhmitted  and  it  is 
hereby  modified  to  provide  as  follows: 

1.  All  water  pumped  from  Lake  Ontario  and  dis- 
tributed or  eold  by  the  village  of  Wilson  shall  be  puri- 
fied by  filtration  .to  the  satisfaction  of  this  Commis- 
sion and,  If  ftttnre  analyses  or  inspections  shall  indi- 
cate the  necessity  therefor,  this  filtration  process 
shall,  npon  order  of  this  Commission,  be  supplemented 
by  sterilization  of  the  filtered  water,  with  liquid 
chlorine  or  by  some  other  satisfactory  process. 

2.  The  village  of  Wilson  shall  immediately  take 
steps,  in  conjunction  with  the  State  Department  of 
Health,  to  enact  suitable  rules  and  regulations  for 
the  sanitary  protection  of  the  water  supply  of  said 
village. 

3.  Detailed  plans  and  final  specifications  for  the 
proposed  elevated  water  tank  shall  be  suibmitted  to 
this  Commission  for  its  approval  before  that  tank  is 
constructed  and  the  tank  shall  be  constructed  only  in 
strict  accordance  with  plans  and  spedficatlons  which 
have  been  so  submitted  and  approved. 

4.  Plans  submitted  with  this  application  are  hereby 
approved  only  in  general  terms  and  subject  to  the 
condition  that  they  be  hereafter  modified  to  meet 
future  requirements  of  this  Commisaon  as  to  strength 
and  stability  of  structures. 

5.  These  works  shall  be  completely  constructed  and 
placed  in  operation  within  two  years  of  the  date  of 
this  decision. 

In  consideration  of  the  above  and  embject  to  the 
modifications  heretofore  stated,  the  Commisaion, 
therefore,  finds  and  determines: 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 
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Second.  That  said  plans  provide  for  the  proper  and 
safe  conBtmction  of  all  work  connected  thereiwith. 

Third.  That  said  plana  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
taimnatron  and  for  the  proper  filtration  of  such  addi- 
tional supply. 

Fowrth.  That  said  plans  are  jns>t  and  eqnitabl'e  to 
the  other  mtmidpalities  and  civil  divisions  of  the 
State  affected  therelDy  and  to  the  InhabitantB  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sooPces  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable 
provisions  for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persona  and  property,  both 
direct  and  indirect,  which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  "Water  Control  Commission  does 
hereby  approve  the  said  application  of  the  village  of 
Wilson  as  thus  modified. 

In  witness  whereof,  the  Water  Control  Com- 
mission has  caused  this  determination  and 
approval   to  be   signed  by  the  members 
thereof  and  has  caused  its  official  seal  to 
[i..  B.]    be  affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  city  of 
Albany  this  31st  day  of  May,  1922. 
Wateb  Control  Commission 
Alezaitdeb  Macdonald 

Conservation  Commissioner 
Chasles  D.  Newton 

Attorney-General 
Fbanx  M.  Wilijaub 

State  Engineer  amd  Surveyor 
A.  H.  Perkins 

Secretary  to  the  Commission 
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In  the  Matter  of  the  Application  of  the  Cnr  of  Nbw- 
BUBOH  for  Approval  of  anch  Parts  as  Are  under  the 
Jurisdiction  of  the  State  Water  Supply  Commis- 
sion, of  its  Plans  for  Betterment  of  its  Present 
Water  Supply  as  to  Conservation  and  Purification 

Water  Supply  Application  No.  283 

(W&t«r  Contml  CooKDissioii,  May  31,  1922) 
Ai^wtlOB  approTsd  u  modiflad. 

Bt  IBS  CoMiossioN. — ^W.  Johnston  U!oEJay,  dty 
manager  of  the  city  of  Newbargh,  acting  on  behalf 
and  in  the  name  of  that  municipality,  on  April  2^ 
1.922,  made  application  to  the  Water  Control  Commis- 
sion for  approval  of  a  project  of  said  city  for  acquir- 
ing additional  sources  of  water  supply  and  of  the  coo- 
struotion  work  in  connection  therewith.  This  appli- 
cation was  filed  in  the  office  of  the  Water  Control  Com- 
mission April  26,  1922.  On  May  11,  1922,  the  Com- 
miaeion  caused  the  sites  of  th«  proposed  works  and 
the  proposed  sources  of  water  supply  to  'be  inspected 
by  one  of  its  engineers. 

After  due  notice  published  in  the  Newlrargh  Stof 
and  Kewborgh  American  and  in  the  Nowborgh  DaUj/ 
News,  both  of  Newburgh,  the  hearing  on  thia  appli- 
cation was  held  in  the  City  Hall  in  the  dty  of  Ner- 
bnrgh  on  May  11,  1922,  at  10:00  o'clock  in  the  fore- 
noon. At  this  hearing  the  Commission  considered  the 
petition,  maps  and  plans  submitted,  examined  wit- 
nesses and  heard  ai^(mi>ents  for  the  project,  as  shown 
by  the  minutes.  The  petitioner  was  represented  by 
Col.  Raphael  A.  Egau,  corporation  oounsel;  Henry 
Kohl,  Jacob  Decker,  of  counsel,  aj^eared  as  attorney 
for  the  Nowturgh  Bleachery,  Stroook  Felt  Mills,  Hoi- 
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den  Paper  Company,  Crawshaw  Carpet  Company, 
Stroock  Plush  Company,  Little  Falls  Paper  Company, 
Geoi^e  H.  "Robb,  eetate  of  Jainee  Harrison,  Harrieon 
ft  Gore  Silk  Company,  Hndeon  Biver  Woolen  Milla, 
Newbni^h  Rendering  Company  and  Fred  S.  McDowell. 
HiB  taenia  are  in  favor  and  be  appeared  in  support 
of  this  proposi'tion,  bat  also  to  object  if  some  qneition 
of  taMng  water  from  Platt^ll  stream  was  intro- 
duced into  the  proceedii^B.  No  objections  were  filed 
and  no  one  appeared  in  opposition. 

The  city  of  Newborg'h  now  proposes  to  make  esten- 
sive  changes  and  alterations  in  its  water  supply  sys- 
tem. Bat  a  part  of  the  project,  that  involving  addi- 
tional water  supplies,  is  under  the  jurisdiction  of  this 
Commisaon.  The  varioaa  items  of  work  to  be  under- 
taken are  as  follows : 

(1)  Waabington  lake  spillway  has  been  raised 
eighteen  inches  to  inorease  the  capa^aty  of  tiia.t  body 
of  water  by  86,000,000  gallons.  Estimated  cost 
$17,000. 

(2)  A  meehanieal  gravity  filter  plant  of  5,000,000 
gallons  per  day  capacity,  with  a  600,000  gallon  ooagn- 
latson  basin,  a  200,000  gallon  clear  water  well,  aerator 
and  apparatus  for  sterilizing  the  filtered  water  with 
liquid  chlorine  is  to  be  installed  to  purify  all  water 
used  by  the  city.  Contract  for  this  work  has  been  let 
and  work  is  in  progress.  Total  cost,  on  the  basis  of 
contract  figures,  also  inelwKng  a  new  high  serrioe 
pumping  station  located  in  the  filter  plant,  is  $195,333. 

(3)  The  distribution  piping  system  in  the  city  of 
Newburgh  is  now  being  extended  and  reinforced  at 
a  cost  of  $90,000. 

(4)  Murphy  Dit^,  idiich  conducts  water  from  Pat- 
ton  brook  to  Washington  lake,  is  to  be  abandoned  on 
acoonnt  of  frequent  clogging  with  ice  during  the  win- 
ter.   It  is  to  be  replaced  by  pipe  lines  or  condoits 
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which  will  enable  a  greater  amount  of  water  to  be 
diverted  from  this  brook.    Coet  $35,000. 

(5)  On  Silver  stream,  just  south  of  the  'Washington 
square  siphon  of  the  Catskill  aq;iednct,  a  360,000,000 
gallon  reservoir  ia  to  be  constructed  to  give  ad^tional 
storage  on  that  srtream  and  make  it  possible  to  divert 
praotiioally  all  the  water  from  it  to  Washington  late. 
Tbifl  reservoir  may  later  be  used  to  supply  the  high 
service  district  of  the  dty.    Cost  $105,000. 

When  this  project  is  fully  carried  oat  Newbnrgh 
will  obtain  water  from  a  drainage  area  of  six  and 
three-quarter  square  miles,  with  a  total  storage  of 
1,550,000,000,000  gallons  and  with  an  estimated  yield 
of  4,760,000  gallons  per  day. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows : 

Kewburgh  is  a  city  in  Orange  county^  situated  on 
the  right  bank  of  the  Hndson  river  about  sixty  miles 
above  New  York  city.  It  is  an  important  river  port 
and  industrial  center.  It  is  traversed  by  the  West 
Shore  railroad  and  is  th^  terminus  of  the  Newburgh 
and  Newbnrgh  Short  Line  branches  of  the  Erie  rail- 
road. The  population  of  the  city  by  the  census  of  1920 
was  30,366;  it  ia  now  estimated  at  33,000.  The  as- 
sessed valuation  of  taxable  property  within  this  aty 
is  in  the  nei^borhood  of  $26,000,000.  The  total 
bonded  indebtedness  of  the  city  is  approximately 
$973,000  for  all  purposes,  less  than  half  of  which 
amount  was  issued  for  water  supply  purposes. 

Newburgh  has  had  a  publicly  owned  water  supply 
system  since  1851.  Water  is  obtained  from  the  storage 
reservoir  known  as  Washington  lake,  which  is  fed  by 
the  natural  drainage  area  thereof  and  the  drainage 
areas  of  the  headwaters  of  Patton  brook  and  Silver 
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Htream,  which  «treams  have  been  artificially  diverted 
into  Washington  lake.  The  lake  supplies  tiie  greater 
part  of  the  city  by  gravity.  Alwrat  22  per  cent  of  the 
water  is  subsequently  pumped  to  tiie  high  service 
reservoir  in  order  to  supply  the  more  elevated  por- 
tions of  the  city.  The  present  safe  yield  of  this  water- 
shed is  less  than  4,000,000  gallons  per  day.  Water  is 
porified  only  by  sterilization.  At  times  there  is  con- 
siderable trouble  with  algae  in  Washington  lake,  which 
have  caused  the  water  to  have  an  unpleasant  appear- 
ance and  to  be  unpalatable. 

On  December  30,  1919,  the  city  of  Newburgh  filed 
an  application  with  the  Conservation  Commission  ask- 
ing approval  of  a  project  for  obtaining  an  additional 
supply  of  water  from  the  PlattekiU  (Water  Supply 
Application  No.  250).  After  prolonged  hearings  and 
B  careful  study  of  this  application  it  was  rejected  by 
the  Conservation  Commission  on  August  19,  1920.  23 
St.  Dept.  Bep.  528.  It  appears  from  the  decision  in 
this  case  that  at  that  time  the  demand  for  water  in  the 
city  of  Newburgh  was  materially  in  excess  of  the  safe 
yield  of  the  existing  sources  of  water  supply  and  that 
either  the  consumption  of  water  should  be  reduced  by 
universal  metering  of  the  house  services,  or  that  an 
additional  supply  should  be  obtained.  The  PlattekiU 
project,  however,  was  rejected,  as  the  city  had  not 
appropriated  sufficient  fnnds  for  developing  it  in  a 
satisfactory  manner  and  as  sufficient  oonsideration 
apparently  had  not  been  given  to  the  needs  of  various 
persons  for  water,  the  resultant  damages  and  other 
elements  of  the  problem.  This  rejection  in  effect  was  a 
return  of  the  whole  project  to  the  dty  for  farther 
study  and  subsequent  action  by  State  authority. 

Thereafter  it  appears  that  the  city  authorities  em- 
ployed George  W.  Fuller  and  James  C.  Harding,  civil 
engineers,  having  an  office  in  the  city  of  New  York, 
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to  inveetigate  the  water  supply  problems  of  the  city 
and  to  report  tbereon;  also  the  mayor  app(Hnted  a 
committee  of  citizens  interested  in  the  water  supply 
problem  and  representing  various  shades  of  opinion 
with  regard  thereto,  to  make  an  investigation  of  the 
needs  of  the  city  for  water  and  to  report  to  the  com- 
mon council  thereon.  After  prolonged  labors  and  act- 
ing upon  the  advice  of  Messrs.  Fuller  and  Harding, 
this  committee  finally  reported  in  favor  of  Uie  project 
now  under  consideration  and  also  of  the  development 
of  Drury  Lane  stream  as  an  entirely  new  additional 
source  of  supply  for  the  city  of  Newburgh.  There- 
after, by  resolution  adopted  at  a  meeting  held  Decem- 
ber 27, 1921,  the  common  council  of  said  city  submitted 
to  a  taxpayers'  election  three  propositions:  (1)  to 
bond  the  city  in  the  amount  of  $500,000  for  carrying 
out  the  project  now  before  ua;  (2)  to  make  an  addi- 
tional bond  issue  of  $350,000  for  developing  Drury 
Lane  stream;  (3)  to  make  a  bond  issue  of  $90,000  for 
the  universal  installation  of  meters.  This  election 
was  held  January  30,  1922,  with  the  following  results: 
proposition  No.  1  —  444  for  to  385  against;  No.  2  — 
95  for  to  565  against;  No.  3  —  163  for  to  569  against 
The  making  of  this  application  to  the  Water  Control 
Commission  and  the  signature  thereof  by  the  city  man- 
ager of  the  city  of  Newburgh  was  authorized  by  reso- 
lution of  the  common  council  of  said  city  adopted  at 
a  meeting  held  February  fi,  1922. 

Although  by  the  installation  of  meters  the  consump- 
tion of  water  in  thi-s  city  could  be  so  reduced  that  the 
existing  sources  of  supply  would  he  sufficient  for  flome 
years  to  come  and  this  condition  could  be  brought 
about  by  the  expenditure  of  a  sum  much  less  than  is 
required  for  the  development  of  additional  sources  of 
supply,  the  people  of  Newburgh  are  opposed  to  the 
installation  of  meters  and  therefore  apparently  their 
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needs  can  be  met  only  by  the  deTelopment  of  a  greater 
quantity  of  water.  So  long  ae  such  development  does 
not  infringe  npon  the  rights  of  other  monicipaUtieB 
and  individuals,  it  wonld  seem  that  the  city  should  be 
allowed  to  do  this  if  the  citizens  thereof  so  desire. 

It  aenns  that  the  matter  immediately  before  this 
Commission  is  the  diversion  of  additional  quantities 
<tf  water  from  Silver  stream  and  Patton  brook, 
streams  which  for  some  years  have  been  utilized  by 
the  dty  as  sonrces  of  water  supply.  It  is  evident  that 
by  inoreasing  the  storage  of  Washington  lake  and 
boilding  the  additional  reservoir  on  Silver  stream 
more  of  the  water  flowing  from  these  basins  can  be 
conserved  for  use  instead  of,  as  in  the  past,  flowing 
over  the  spillways  of  the  diverting  dams  and  down  the 
natural  beds  of  the  streams.  '  It  seems  that  by  carry- 
ing out  this  project  the  supply  of  the  city  of  Newburgh 
can  fae  sufficiently  augmented  to  meet  the  immediate 
needs  of  the  people  thereof.  Meters  are  being  in- 
stalled on  the  larger  consumers  and  those  who  have 
been  found  wilfully  to  waste  water,  with  the  result 
that  the  oonsumption  of  the  water  in  the  city  has 
already  been  reduced  and  doubtl«ss  will  be  reduced 
still  farther,  so  that  the  relief  afforded  by  this  project 
may  be  anffi«ient  for  some  years  to  come. 

lii  quality  the  raw  water  drawn  from  Washington 
la^e  will  in  the  future,  as  in  the  past,  not  be  suitable 
for  drinking  without  pnriflcation.  Furthermore, 
chlorination  should  not  be  relied  upon  solely  for  this 
purification,  and,  as  above  stated,  the  water  from  that 
pond  has  in  the  past  at  times  been  unpalatable  and 
otherwise  unacceptable  on  account  of  algae.  All  the 
water  of  the  city  of  Newburgh  should  be  and,  under 
this  project,  will  be  adequately  aerated,  filtered  and 
sterilized. 

The  Twipos  estimates  of  cost  made  by  the  <nty*s 
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engineer  have  been  somewhat  adequately  checked  by 
the  bids  received  on  certain  portions  of  the  work.  As 
nearly  as  can  be  told  from  the  inoomplete  state  of  the 
plans  and  specifications  for  some  of  the  work  and  the 
uncertain  condition  of  the  market  for  labor  and  ma- 
terials sufficient  money  has  been  appropriated  to 
carry  out  these  various  projects. 

In  order  that  the  Commission  may  pass  upon  the 
safety  of  the  proposed  works,  it  will  be  required  that 
complete  detailed  plans  and  specifications  for  all  work 
to  be  done  in  connection  with  the  diversion  of  water 
from  Patton  brook,  the  diversion  of  water  and  the 
storage  reservoir  on  Silver  stream  be  submitted  to  it 
for  approval  prior  to  the  construction  of  such  works 
■and  that  such  works  shall  be  thereafter  completely 
constmcted  in  strict  accordance  with  plans  and  sped- 
fications  which  have  been  so  submitted  and  approved. 

Various  parcels  of  land  will  be  required  for  the  car- 
rying out  of  this  project.  Some  of  these  have  already 
been  obtained ;  such  as  the  site  for  the  filter  plant  It 
is  stated  that  the  city  for  some  years  has  owned  all 
the  water  rights  in  Silver  stream  below  the  present 
diverting  dam,  so  that  the  prindpal  parcel  of  real 
estate  which  will  be  required  is  that  on  which  to  con- 
struct the  proposed  additional  reservoir  on  Silver 
stream. 

Alternative  sources  of  supply  for  this  city  exist  and 
have  been  thoroughly  discussed  in  the  decision  of  the 
Conservation  Commission  on  the  previous  application. 
It  does  not  appear  that  any  one  of  these  offers  ad- 
vantages superior  or  equal  to  that  of  the  proposed 
method  of  development,  which  is  the  logical  method 
of  further  development  of  the  existing  sources  of 
water  supply.  It  is  also  evident  that,  if  a  still  greater 
amount  of  water  shall  in  the  future  be  necessary,  it 
can  be  obtained  without  serious  difficulty  from  various 
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souTcefl:  of  which  Dmry  Lane  stream,  developed  in 
conjunction  with  the  additional  development  on  Silver 
stream,  ia  the  most  evident. 

The  proposed  soarces  of  water  supply  are  the  logi- 
cal and  proper  sources  for  the  use  of  the  dty  of  New- 
burgh.  Certain  portions  of  the  town  of  New  Wind- 
sor, indading  the  hamlet  of  New  Windsor,  and  the 
manufacturing  district  adjacent  to  the  city  line  should 
also  be  supplied  from  these  souroes  of  supply,  or  at 
least  frcon  Silver  stream.  The  city  of  Kewburfj^  ia 
already  supplying  the  manufacturing  industries  and 
some  of  the  inhabitants  in  New  Windsor  with  water. 
It  will  be  required  that  the  right  of  the  hamlet  of  New 
Windsor,  if  it  shall  hereafter  be  formed  into  a  munici- 
palify  or  water  district,  to  obtain  water  from  Silver 
stream  shall  be  preserved. 

The  legal  damages  which  may  be  caused  by  the  eze- 
oation  of  the  plans  of  the  city  do  not  appear  to  be  such  . 
as  to  require  any  special  consideration  or  legislative 
enactment  in  order  that  they  may  be  equitably  deter- 
mined and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  city  and  the  Interests  c^  other  municipal  cor- 
porations, civil  divisions  of  the  State  and  the  inhab- 
itants thereof,  it  is  hereby  determined  to  be  necessary 
to  modify  this  application  as  submitted  and  it  ia  hereby 
modified  to  provide  as  follows: 

1.  The  authorities  of  the  city  of  Newburgh  shall 
in  eottjonction  with  the  State  Department  of  Health, 
enact  suitable  rules  and  regulations  for  the  sanitary 
protecJtion  of  all  watersheds  from  whidi  the  dty  pro- 
poses to  draw  a  supply  of  water,  shall  pat  these  sheds 
in  a  satisfactory  condition  and  shall  thereafter  dili- 
gently enforce  the  provisionB  of  such  rules  and  regu- 
lations. 

2.  Complete  detailed  plans  and  speufioatiau  for 
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all  woii  in  connection  with  tlie  storage  and  diversioxL 
of  water  from  SUtm  stteam  and  Patton  brook  shall 
be  submitted  to  this  CommissiGn  for  its  af^roval  prior 
to  the  beginning  of  conitmotion  of  any  auah  works  and 
thereafter  soch  works  shall  be  oomplctely  oonitraoted 
in  strict  aooordance  with  phuu  and  specifications 
which  have  been  bo  submitted  and  approved. 

3.  After  the  oompletion  of  the  filter  plant  now  un- 
der constmotion,  the  dty  of  Newbnrgh  shall  there- 
after distribute  water  only  after  it  has  been  ade- 
quately purified,  by  filtration,  sterilization,  or  both, 
to  the  satiafaotion  of  this  Commission. 

4.  Silver  stream  is  hereby  declared  to  be  the  logical 
and  proper  sonios  of  water  snpply  for  the  hamlet  of 
New  Windsor  and  sneh  portions  of  the  town  of  that 
name  as  lie  adjacent  to  the  boundaries  of  the  city  of 
Newburgh.  Ihe  Commission  will  require  thai,  if 
future  necessity  for  a  public  strpply  for  those  seotionB 
shall  arise,  they  be  furnished  with  water  by  the  oity 
of  Newbnrgh,  either  direotiy  from  the  mty  mains  or 
from  such  reservoirs  as  may  be  built  on  Silver  stream, 
subject  to  such  compensation  and  under  such  con- 
ditions as  the  Commission  may  at  that  time  find  to  be 
equitable. 

5.  All  the  works  covered  by  this  application  shall  be 
completely  constructed  within  tiie  period  of  two  years 
from  the  date  of  this  dedsion. 

In  oonslderation  of  the  above,  and  aubjeet  to  tho 
modifications  heretofore  stated,  the  OommissioB, 
therefore,  finds  and  determines: 

Firat.  That  the  plans  proposed  are  justified  by  ptib- 
lie  necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  woi^  connected  therewitiL 

TSurd.  That  said  plans  provide  for  the  proper  prcH 
tectiim  of  the  supply  and  the  watershed  from  eon- 
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tamination  and  for  the  proper  filtration  of  such  addi- 
tional sQpply. 

FourtK  That  said  plans  are,JQBt  and  equitable  to 
the  other  mnnicipalitieB  and  civil  divisions  of  the  State 
affected  thereby  and  to  the  inhabitants  thereof,  par- 
ticular consideration  being  given  to  their  present  and 
future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  "Water  Control  Commission  does 
hereby  approve  the  said  application  of  the  city  of 
Newburgh  as  thus  modified. 

In  witness  whereof,  the  Water  Control  Commis- 
sion has  caueed  this  determination  and 
approval  to  be  signed  by  the  members 
thereof  and  has  oaused  its  official  seal  to 
[Im  b.]  be  afBxed  hereto  and  has  filed  the  same  witii 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  city  ei 
Albany  Uiis  31st  day  of  May,  1922. 

WaTEB  COTSTBOI.  COHUIBmOH 

AijEXah-dbb  Macdokild 

ConservaUon  CommisBioner 
Chaslbb  D.  Newtos" 

Attomey-Oeneral 
Fbank  M.  WnxiAMs 

State  Engineer  and  Surveyor 
A.  H.  Pebkiits 

Secretary  to  the  Commiasion 
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Li  the  Matter  of  the  AppMcation  of  the  Village  op 
ScoTTSviLLE,  fot  Approval  of  its  Acquisition  of  a 
Source  of  Water  Supply  and  of  its  Financial  and 
Engineering  Plans  for  the  Construction  of  a  Water 
fiapply  System 

Water  Supply  Application  No.  284 

(Water  Control  ConunisBion,  Uay  31,  1923) 

implication  ftpprorad  u  modilsd. 

Bt  the  Commission. — William  S.  Dunn,  president  of 
the  village  of  Scottsville,  acting  in  the  name  and  on 
behaJf  of  that  village,  on  April  26,  1922,  made  appli- 
cation to  the  Water  Control  Commisaion  for  approval 
of  the  project  of  said  village  for  acquiring  a  source  of 
water  supply  and  installing  a  water  supply  system. 
This  application  was  filed  in  the  office  of  the  Waiter 
Control  Commission  April  27, 1922.  On  May  16, 1922, 
the  Commission  caused  the  site  of  the  proposed  works 
and  the  proposed  source  of  water  supply  to  be  in- 
spected by  one  of  its  engineers. 

After  due  notice  published  in  the  Scottsville  Bee, 
the  hearing  on  this  application  was  held  in  the  Village 
HaU  in  the  village  of  Scottsville  on  May  16,  1922,  at 
lOKK)  o'clock  in  the  forenoon.  At  this  hearing  the 
Commission  considered  the  petition,  maps  and  plans 
submitted,  examined  witnesses  and  heard  arguments 
for  the  project.  The  petitioner  appeared  by  WilliaAi 
S.  Dunn,  village  president;  Eugene  T.  Swain,  village 
clerk;  Edwin  A.  Jenkins,  trustee;  and  Dr.  J.  F. 
McAmmond,  health  officer;  it  was  represented  by 
George  Y.  Webster,  village  attorney.  Nu  objections 
were  filed  and  no  one  appeared  in  opposition. 


ty  Google 


Application  op  Villaob  op  Scottsvillb        567 
Water  Control  Commission  [Vol  27] 

It  is  proposed  to  install  a  municipally  owned  and 
operated  public  water  supply  system  in  the  village  of 
Scottsville.  Water  is  to  be  obtained  from  a  small 
stream  rising  near  Blue  pond  and  flowing  in  a  south- 
easterly direction  into  Oatka  creek  in  the  southwest 
erly  comer  of  the  village.  Water  is  to  be  diverted 
from  this  stream  at  the  dam  of  an  exisiting  ice  pond 
just  outside  the  village  limits  and  north  of  the  Buffalo, 
Koehester  and  Pittsburgh  railroad  tracks.  Water  is 
to  pass  through  racks  and  screens  into  a  small  in'take 
basin  and  from  thence  to  flow  by  gravity  through  an 
eight-inch  east-iron  pipe  line  to  the  filters.  In  the 
southwesterly  comer  of  the  village  between  Caledonia 
avenue  and  the  raceway  of  the  paper  mill  a  pumping 
station  and  filter  plant  are  to  be  constructed.  The 
filter  unit  is  to  be  cdreular  in  plan,  sixty-two  and  one- 
half  feet  in  diameterj  oonetrueted  of  reinforced  con- 
crete with  a  reinforced  concrete  roof  covered  ^"ith 
earth.  This  is  to  be  divided  into  two  beds.  The  filters 
are  to  contain  four  feet  of  filtering  material  and  to 
operate  with  three  feet  of  water  on  the  sand.  These 
filters  are  to  have  a  combined  capacity  of  200,000  gal- 
lons per  day  when  operating  at  the  rate  of  3,000,000 
gallons  per  acre  per  day.  Water  from  the  filters  is  to 
flow  by  gravity  into  a  combined  pump  well  and  clear 
water  basin,  to  be  constructed  of  brick  with  a  rein- 
forced concrete  roof,  eighteen  feet  in  diameter  by  nine- 
teen feet  deep  with  a  capacity  of  36,000  gallons.  The 
pumping  station  is  to  be  a  substantial  masonry  build- 
ing with  a  slate  roof,  equipped  with  one  triplex 
plunger  electrio  motor  operated  p\imp  of  150  gallons 
per  minute  capacity,  automatically  controlled  to  keep 
a  constant  water  level  in  the  standpipe,  and  one  motor 
driven  centrifugal  fire  pump  of  450  gallons  per  minute 
capacity,  with  hand  control.  In  the  various  streets 
of  tbe  village  about  five  miles  of  cast-iron  diatribuiioti 
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piping  is  to  be  laid,  ten,  eight,  six  and  foar  inches  in 
diameter.  This  piping  is  to  be  equipped  with  the  nsoal 
valves  and  connected  to  it  fifty-seven  double  nozzle 
fire  hydrants  are  to  be  installed  for  fire  protection 
purposes.  Connected  to  the  distribution  system  in  the 
northeast  part  of  the  village  on  Grove  street  north  of 
Rochester  avenue  is  to  be  constmcted  a  steel  stand- 
pipe  fourteen  feet  in  diameter  by  100  feet  high  with 
a  capacity  of  115,000  gallons.  The  top  of  this  stand- 
pipe  ia  to  be  154  feet  above  the  intersection  of  Main 
and  Church  streets,  giving  a  static  pressure  of  sixty- 
six  pounds  per  square  inch  at  tiiat  point  l^e  total 
estimated  cost  of  this  system  is  $67,500. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows: 

Seottsville  ia  an  incorporated  village  in  the  town  ot 
Wheatland,  Monroe  county.  It  is  situated  in  the  south- 
erly part  of  that  county  on  Oatka  creek,  a  short  dis- 
tance west  of  Genesee  river.  It  is  reaobed  by  the 
Buffalo,  Rochester  and  Pittsburgh  railroad,  running 
between  Rochester  and  Salamanoa,  and  a  branch  of 
the  Pennsylvania  railroad,  which  nms  between 
Rochester  and  Olean.  This  village  is  the  distributing 
center  of  a  productive  farming  district  It  now  con- 
tains a  paper  mill  which  employs  about  sixty  hands 
and,  after  the  waterworks  system  is  installed,  it  is 
understood  that  another  and  larger  industry  is  to  be 
established  in  this  place.  By  the  census  of  1920 
Seottsville  had  a  population  of  784;  the  present  popu- 
lation is  868  and  it  is  increasing.  Several  houses  are 
now  being  built  and  many  others  are  projected  and 
are  waiting  for  the  installation  of  a  water  supply 
system. 

According  to  the  petition,  the  total  assessed  valw^ 
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tion  of  taxable  property  in  this  village  vas  $577,07^ 
as  shown  by  the  last  roll.  The  village  has  no  bonded 
indebtedness. 

At  the  present  time  there  is  no  public  irater  supply 
system  in  the  village  of  Scottsville.  Water  for  domea- 
tio  purposes  is  obtained  from  ordinary  wells  located 
cloae  to  the  houses  and  comparatively  close  together 
and  exposed  to  grave  dan^^er  of  contamination  by  thfi 
primitive  toilet  facilities  common  to  rural  conunnni- 
ties.  Water  for  fire  protection  can  be  obtained  only 
^m  these  wells  and  from  Oatka  creek  and  the  race- 
way, sources  of  supply  which  are  not  satisfactory  for 
fire  protection  purposes.  There  can  be  no  qnestion 
but  that  there  is  need  for  a  public  water  supply  system 
in  this  village,  particularly  in  view  of  the  fact  that  the 
village  has  already  appropriated  ftinds  for  the  instal- 
lation of  a  comprehensive  system  of  sanitary  sewers 
therein,  whidi  system  oannot  be  constructed  unless  a 
waterworks  system  is  installed. 

At  a  meeting  held  February  27,  1932,  the  board  of 
tmstees  of  this  village  submitted  to  vote  of  the  tax- 
payers at  the  general  village  electioo  a  proposition  for 
coDstmcting  the  waterworks  system  and  for  raising 
the  som  of  $67,500  by  village  bonds  to  pay  for  the 
same.  The  election  was  held  March  21,  1922,  and  the 
proposition  was  CBirried  in  the  affirmative  by  a  large 
majority.  The  making  of  this  application  to  the 
Water  Control  Commission  was  authorized  by  reso- 
lution of  the  board  of  tmstees  adopted  at  a  meeting 
held  March  37, 1922. 

The  financial  burden  which  will  result  from  the  con- 
-  Rtmetion  of  this  waterwoAs  system  will  be  much 
lightened  by  the  action  of  a  public  spirited  citizen  of 
Scottsville,  who  has  undertfiken  to  contribate  during 
the  next  ten  years  one-half  tiie  amount  whidi  would 
otharwiee  have  to  be  raised  by  taxation  in  order  to 
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pay  for  sii^ng  fund,  l)oiid  retirement  and  operating 
charges  of  this  waterworki^  syBtem. 

The  plans  for  the  proposed  waterworks  system, 
specifications  for,  estimates  of  cost  of  and  the  report 
on  this  system  were  prepared  by  Hopkins  ft  Fiekl, 
civil  engineers,  having  an  office  in  Rochester,  N.  Y. 

The  stream  which  it  is  proposed  to  utilize  as  a 
source  of  water  supply  has  a  drainage  area  of  approz' 
imately  two  square  miles.  This  basin  is  compara- 
tively  flat  and  is  largely  open  farming  country.  The 
flow  of  the  stream  at  the  Ice  pond  was  weird  last  Sep- 
tember, at  a  time  when  all  streams  in  this  neighbor- 
hood were  nnnsoally  low.  It  was  found  that  the  dia- 
diarge  at  that  time  was  165,000  gallons  per  day,  a 
quantity  which  greatly  exceeds  the  present  reason- 
able demands  of  the  village  of  Scottsville  and  whidl 
will  meet  the  demands  of  that  village  for  a  long  period 
to  come,  unless  the  population  thereof  shall  increase 
with  unexpected  rapidity. 

Analyses  of  the  water  from  this  stream  and  an 
inspection  of  the  drainage  basin  show  iiiat  the  water 
is  very  hard,  sometimes  has  considerable  color,  is 
probably  occasionally  roily  and  at  all  times  appears  to 
carry  bacteria  of  fecal  origin.  It  seems  evident  that 
the  really  dangerous  contamination  is  not  large,  aa 
there  are  no  houses  very  near  the  stream  or  ita 
branches.  Cattle  are  probably  responsible  for  most 
of  the  fecal  bacteria.  If  this  basin  is  put  in  sanitary 
condition  and  protected  by  the  enactment  by  the  vil- 
lage, in  conjunction  with  the  State  Department  of 
Health,  of  suitable  sanitary  rules  and  regulations,  the 
proposed  filter  plant,  operating  at  the  low  rate  wtiioh- 
will  be  sufficient  to  supply  the  needs  of  the  people  of 
this  village,  should  adequately  purify  the  water.  It 
will  be  required  that,  in  addition  to  the  enactment  of 
rules  and  regulations,  thp  viU^g?  shall,  upon  cider  of 
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the  Commission,  gi^ren  if  fntnre  analyses  and  inspoo- 
tions  ehow  the  necessity  tiieref  or,  install  suitable  ap- 
paratus for  sterilizing  the  filtered  water,  either  with 
liquid  chlorine  or  by  some  other  approved  method. 

As  nearly  m  can  he  told  in  the  present  era  of  uncer- 
tainty as  to  the  cost  of  doing  such  work,  the  engineer's 
estimate  as  to  cost  of  this  system  appears  to  be  rea- 
sonable and  it  m  probable  that,  unless  there  is  a  sud- 
den change  in  the  market,  these  works  can  be  fully 
constmcted  at  a  cost  not  exceeding  tiie  available 
appropriation. 

In  general  terms  the  plans  and  spe(ufications  sub- 
mitted mth  the  application  provide  for  suitable  and 
safe  eonstmction.  Final  plans  and  spedficatjons  for 
the  standpipe  have  not  been  filed  and  the  filing  of  sucAl 
planswUl  be  required.  Neither  have  the  details  of  all 
the  construction  plans  been  thoroughly  investigated. 
In  order  to  allow  this  work  to  go  forward  without 
delay,  these  plane  will  be  approved  by  the  Commission 
at  the  present  time  In  general  terms,  subject  to  the 
requirement  that  such  changes  sihall  hereafter  be  made 
as  the  Commission  may  find  to  be  neceasary. 

Certain  lands,  easements  and  rights  of  way  are  to 
be  acquired  by  the  village  in  order  to  carry  out  this 
project  They  consist  of:  water  rights  on  the  stream 
from  which  the  supply  is  to  be  taken;  forty-aeven- 
thoosandths  of  an  acre  of  laud  on  which  to  construct 
the  intake;  a  right  of  w&y  for  the  pipe  line  from  the 
ice  pond  dam  to  the  filters ;  f our-tentbs  of  an  acre  on 
which  to  construct  the  filters,  pumping  staition  and 
auxiliary  works;  thirty-Beven-thousandths  of  an  acre 
on  whi<^  to  construct  the  standpipe.  Arrangements 
have  been  made  for  the  acquisition  of  all  these  lands, 
rights  of  way  and  water  rights. 

Alternative  sources  of  supply  exist  and  could  be 
utilized  by  thie  vill^e,  but  none  of  them  appear  to 
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offer  advaDtaseB  mperior  to  that  telected.  0«neMe 
river  and  Oatka  creek  are  unfavorable  on  acoooot  of 
pollntion.  The  supply  mains  ot  tJie  city  of  RociieBtier 
could  be  tapped,  but  this  would  not  only  be  oostly,  but 
the  city  of  Rochester  has  no  water  t»  spare.  It  would 
be  possible  to  obtain  water  from  Blue  pond  and  at 
some  future  time  study  may  be  gfiven  to  that  aource 
of  supply  if  the  yiftld  from  t^e  existing  eouree  is  found 
insufficient. 

The  carrying  out  of  thie  project  by  the  village  ot 
Scottsville  will  have  no  effect  on  the  water  supply 
interests  of  any  other  oommunity  or  munidpality  in 
this  State. 

The  legal  damages  which  may  be  caused  by  the  «x«- 
eution  of  the  plans  of  the  petitioner  do  not  appesr  to 
be  such  as  to  require  any  special  oonsideration  or 
legislative  eniictment  in  order  that  they  may  be  equi- 
tably determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  village,  the  interests  of  other  municipal  cor- 
porations, civil  divisioDB  of  tiie  State  and  the  inha]»- 
itants  l^ereof,  it  is  hereby  determined  to  be  necessary 
to  modify  this  application  as  submitted  and  it  is 
hereby  modified  to  provide  as  foUows: 

1.  All  water  distributed  or  iold  by  the  village  of 
Scottsville  shall  be  purified  by  filtration  to  the  satis- 
faction of  this  Commission,  and,  if  future  analyses  or 
inspections  shall  indicate  the  necessity  therefor,  this 
filtration  process  shadl,  upon  ofder  of  this  Commis- 
sion, be  supplemented  by  steriliEation  of  the  filtered 
water,  either  with  liquid  chlorine  or  by  some  other 
satisfactory  process. 

2.  The  village  of  Scottsville  shall  immediately  take 
steps,  in  conjunction  with  the  State  Department  of 
Health,  to  enact  suitable  rules  and  regulations  for 
the  sanitary  proteotiou  of  the  water  8i^>ply  of  said 
village. 
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3.  Detailed  plant  and  final  spediicatioiis  for  the 
proposed  standpipe  shall  be  submitted  to  this  Com- 
mission for  its  approval  before  that  structure  is  built 
and  it  shall  be  built  only  in  strict  aeeordance  with  the 
plana  and  specifioatioua  which  have  been  so  submitted 
and  approved. 

4.  Flans  submitted  with  this  application  are  hereby 
approved  only  in  general  terms  and  subject  to  the 
condition  that  they  be  hereafter  modified  to  meet 
future  requirements  of  this  Commission  aa  to  strength 
and  stability  of  structures. 

5.  These  works  shall  be  completely  constructed  and 
placed  in  operation  within  two  years  of  the  date  of 
this  deciaion. 

hi  consideration  of  the  above  and  subject  to  the 
mo(Uficatlons  heretofore  stated,  the  Commisuon, 
therefore,  finds  and  determines : 

First.  That  the  plans  proposed  are  justified  by 
poiblio  necessity. 

Second.  That  eaid  plans  provide  for  the  proper  and 
safe  construction  of  all  woife  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watched  from  contami- 
inatton  and  for  the  proper  filtration  of  such  additional 
Mipply. 

Ftmrtk.  That  said  plans  are  jnst  and  equitable  to 
the  other  municipalitieB  and  dvil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  fntnre  necessities  for  sonroes  of  wfiter  supply. 

Fifth.  That  said  plans  make  fair  and  equitable 
pnmmouB  for  the  determination  and  payment  of  any 
and  aU  legal  damages  to  persons  and  property,  both 
diraet  and  indirect,  wbidi  will  result  from  the  execu- 
tion of  eaid  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Control  Commisaion  does 
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hereby  approve  the  said  application  of  the  village  of 
Scottsville  as  tims  modified. 

In  witness  whereof,  the  Water  Control  Com- 

miBsion  has  caused  thia  determination  and 

a{>proval   to   be  signed  by  the  members 

thereof  and  has  caused  its  official  seal  to 

[Im  b.]    be  affixed  hereto  and  has  filed  the  same 

-with  all  maps,  plans,  reports  and  ottier 

papers  relating  thereto  in  its  <^oe  in  Uie 

city  of  Albany  this  Slst  day  of  May,  1922. 

Watbb  Conibol  CoUlOBStOH 

AliBXAKDEB  MaODOHAU) 

ConservaUon  Commissioner 
Chablbs  D.  Nbwton 

Attomey-Oeneral 
Frank  M.  Whjjahs 

State  Engineer  and  Swveyor 
A.  H.  Pbbb:tns 

Secretary  to  the  Commission 


In  the  Matter  of  the  Claim  for  Compensation  nnd« 
the  Workmen's  Compensation  Law,  Made  by  Kath- 
BBiHE  Wallace,  against  B.  E.  Bqesee,  Employer; 
and  AuEBiCAN  Mutdal  LiABiLmr  iMsuaurcB  Com- 
PANT,  Inanrance  Carrier 

Case  No.  603526 

(Indiutrial  Boaid,  May  11,  0922) 

^tirlM  nutalned  aftar  bnsfnBH  bonn  kwv  tmut  amplorn'i 
plant  —  award  jnada. 

Claimant,  a  flooriady  in  a  manafaetaiing  plant,  was  injund 
niule  leaving  the  raeidenee  of  a  proopeetiTe  eoBtomer  when 
■he  had  attempted  to  aell  the  prodnet  of  hsr  employer's  plant 
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Claimaat  had  no  personal  interest  in  th«  transaotion.  Held, 
that  the  injury  received  was  an  accidental  injniy  and  arose 
oat  of  and  daring  the  eonrse  of  claimant's  employment 

This  claim  came  on  for  bearing  before  the  State 
Industrial  Board  at  Utica,  N.  Y.,  on  March  17,  1921, 
June  23,  1921,  July  21,  1921,  September  29,  1921,  and 
October  27, 1921. 

Clarence  B.  Tippett,  for  employer  and  insurance 
carrier. 

Claimant  in  person. 

By  THE  BoABD. — All  the  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and 
duly  considered,  the  State  Industrial  Board  makes  its 
conclusions  of  fact,  award  and  decision  as  follows : 

On  October  10,  1920,  Katherine  Wallace  resided  at 
Main  street,  Herkimer,  N.  T.,  and  was  employed  by 
B.  E.  Bresee,  engaged  in  the  business  of  manufac- 
turing felt  slippers  and  shoes,  with  a  plant  and  place 
of  business  located  at  Herkimer,  N.  T.  Katherine 
Wallace  was  employed  as  a  floorlady  in  the  plant  of 
her  employer. 

On  October  10,  1920,  Katherine  Wallace  was  work- 
ing for  her  employer,  and,  while  outside  the  plant  of 
her  employer,  she  had  a  conversation  with  a  lady 
residing  in  Herkimer,  N.  T.,  the  lady  inquiring 
whether  she  could  purchase  a  pair  of  new  slippera 
from  Katherine  Wallace's  employer.  Katherine  Wal- 
lace informed  the  lady  that  she  knew  that  her  em- 
ployer sold  slippers  described  as  "  seconds,"  but  did 
not  know  whether  they  sold  slippers  described  as 
*'  firsts,"  but  that  she  would  learn  from  Mr.  Adams, 
her  superintendent,  and,  if  the  employer  permitted  the 
sale  of  "firsts,"  that  she  would  fetch  her  samples, 
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from  which  to  make  a  eeleeticm.  Katherine  Wallace 
returned  to  her  employer's  plant,  and  inquired  from 
Mr.  Adams,  her  superintendent,  whether  she  could  sell 
slippers  to  the  lady,  and  he  told  her  that  ahe  eonld, 
and  directed  a  co-worker  to  secure  samples  for  Kath- 
erine  Wallace.  Katherine  Wallace  was  employed  hy 
the  week,  and  not  by  the  day,  but  her  daily  labor 
usually  ended  at  5  p.  u.,  but  ehe  often  worked  in  the 
plant  of  her  employer  until  5 :30  p.  u.,  or  later.  On 
October  10,  1920,  she  left  the  plant  of  her  employer 
at  5  p.  u.,  taking  with  her  the  samples  of  slippers  to 
cAlow  to  the  lady,  with  whom  she  had  the  said  conver- 
sation that  day,  for  the  purpose  of  making  a  sale  for 
her  employer.  She  went  from  her  employer's  plant 
to  the  home  of  the  lady  in  question,  and  after  she  had 
displayed  the  samples  of  slippers,  for  the  purpose  of 
making  a  sale,  and  after  leaving  the  house  of  the  lady, 
and  while  descending  the  steps,  in  front  of  said  house, 
she  caught  her  right  heel  on  the  steps,  and,  as  a  result, 
she  wrenched  her  right  knee  in  trying  to  save  herself 
from  falling.  As  a  result  of  the  accidental  wrenching 
of  her  right  knee,  periostitis  developed  at  the  pos- 
terior part  of  the  lower  end  of  her  right  femur,  and 
totally  disabled  her  from  October  10,  1920,  to  Marcb 
17, 1921,  and,  as  a  result,  she  was  also  totally  disabled 
from  March  17,  1921,  to  Jane  23,  1921,  and  partially 
disabled  from  June  23,  1921,  to  Jnly  21,  1921,  and 
from  July  21, 1921,  to  October  27, 1921,  on  whidi  latter 
date  she  wm  still  partially  disabled. 

Katherine  Wallace  received  the  said  injury  while 
serving  her  employer,  in  attempting  to  make  »  s^e, 
which  would  have  been  of  profit  to  her  employer,  and 
she  had  no  personal  interest  in  the  transaction. 

The  injury  received  by  Katherine  Wallace  was  an 
accidental  injury,  and  arose  out  of  and  during  the 
eonrae  of  her  onployment. 
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The  average  weekly  wage  of  Katherine  Wallace  was 
the  sum  of  seventeen  dollars. 

Written  notice  of  injury  was  not  given  to  the  em- 
ployer within  the  time  prescribed  by  section  18  of  the 
Workmen's  Compensation  Lav,  bnt  neither  the  em~ 
ployer  nor  the  inanrance  carrier  was  prejudiced  by  the 
failure  to  give  written  notice  of  injury,  becauBe  verbal 
notice  of  injury  was  given  to  Mr.  Adams,  the  em- 
ployer's superintendent,  within  thirty  days  thereafter. 

Award  of  compensation  is  hereby  made  against  B. 
E.  Bresee,  employer;  and  American  Mutual  Liability 
Insurance  Company,  insurance  carrier,  to  Katherine 
Wallace,  injured  employee,  for  eighteen  and  five-sixths 
weeks,  at  the  rate  of  $10.90  per  week,  from  October  11, 
1920,  to  March  17,  1921,  amounting  to  the  total  of 
$205.28,  and  from  March  17,  1921,  to  June  33,  1921, 
at  the  rate  of  $10.90  per  week,  amounting  to  the  total 
of  $152.60;  and  for  four  weeks,  at  the  rate  of  $5.45  per 
week,  amounting  to  the  total  of  $21.80,  covering  the 
period  from  June  33,  1921,  to  July  21,  1921;  and  for 
fourteen  weeks,  at  the  rate  of  $6.45  per  week,  amount- 
ing to  the  total  of  $76.30,  coverii^  the  period  from 
July  31,  1921,  to  October  27j  1921;  and  the  daim  is 
hereby  continued  for  further  hearing.  The  award 
made  for  $5.45  weekly,  is  based  upon  the  assumption 
that,  during  the  periods  for  which  said  compraiBation 
was  awarded,  the  claimant  herein  had  a  50  per  cent 
earning  power. 

The  failure  to  give  written  notice  of  injury  to  the 
employer  within  the  time  prescribed  by  section  18  of 
the  Workmen's  Compensation  Law,  is  hereby  excused 
on  the  ground  that  neither  the  employer  nor  the  insur- 
ance carrier  was  prejudiced  by  the  failure  to  give 
written  notice  of  injury,  because  verbal  notice  of  injury 
was  given  to  Mr.  Adams,  the  employer's  superintend- 
ent, within  thirty  days  thereafter. 
37 
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In  the  Matter  of  the  Claim  for  CompenBation  andeT 
the  Workmen's  Compensatioa  Law,  Made  by  Chbis- 
TOBBua  Emmbtt,  Widow  of  Charles  Emmett,  De- 
ceased, in  Behalf  of  Herself  and  Minor  Daughter 
for  the  Death  of  Charles  Emmett,  against  Thb 
Onondaga  Oompaitt,  Employer;  and  -^>rNA  Lob 
Instjbawcb  Company,  Insurance  Carrier 
Claim  No.  695681 

(Industrial  Board,   May  11,  1922) 

Death  of  «mplo7M  not  tbo  resnlt  of  an  accidental  Injury,  nor  a 
dlMue  that  naturally  and  nnavoldahly  resulted  therefrom  — 
award  denied. 

The  operator  of  a  passenger  devator  injured  on  a  aerriee 
elevator,  in  which  he  was  riding  for  his  own  convenienoe  in 
violation  of  a  rule  of  his  employer,  died  as  a  result  of  menin- 
gitis. Held,  that  the  injuries  sustained  did  not  arise  ont  of 
the  employment  and  the  death  of  employee  from  meningitif 
did  not  naturally  and  unavoidably  result  from  an  accidental 
injuiy. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Commission  at  Syracuse,  N.  Y.,  on  May  18, 

1920,  May  24,  1920,  June  7,  1920,  June  21,  1920,  June 
29,  1920,  September  22,  1920,  November  4,  1920,  No- 
vember 13, 1920,  November  22, 1920,  January  24, 1921, 
and  before  the  State  Industrial  Board  on  May  27, 

1921,  and  March  2,  1922. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  became  the  successor 
of  the  State  Industrial  Commission  in  this  case. 

William  H.  Foster,  for  employer  and  insurance 
carrier. 

H.  D.  Bailey,  for  claimant. 

Bt  thb  Boaed. — All  the  evidence  submitted  before 
the  State  Industrial  Board  having  been  heard  and  duly 
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considered,  the  State  Industrial  Board  makes  its  con- 
clusions of  fact  and  decision  aa  follows : 

On  June  23,  1918,  the  day  when  Charles  Enunett 
received  the  injuries  hereinafter  described,  he  resided 
at  South  "Warren  street,  Syracuse,  N.  T.,  and  was 
employed  by  The  Onondaga  Company,  engaged  in  the 
business  of  operating  a  hotel  at  Warren  and  Jefferson 
streets,  Syracuse,  N.  Y.  Charles  Emmett  was  em- 
ployed as  an  operator  of  a  passenger  elevator  in  the 
hotel  of  his  employer. 

On  June  23,  1918,  Charles  Emmett  was  working  for 
his  employer,  in  his  employer's  hotel.  He  boarded  a 
service  elevator  in  the  basement  of  said  hotel  as  a  pas- 
senger, and,  while  the  elevator  car  was  ascending,  it 
stopped  between  floors,  and  he  endeavored  to  leave 
the  same  by  crawling  through  an  opening  in  the  car, 
and,  as  he  did  so,  the  car  started,  and  he  was  thrown 
to  the  floor,  and,  as  a  result,  his  left  leg  was  fractured 
above  the  knee.  Charles  Emmett  was  employed  to 
operate  a  passenger  elevator  in  said  hotel.  His  duties 
did  not  bring  him  on  the  service  elevator,  where  he 
received  said  injuries.  He  was  on  said  service  ele- 
vator in  violation  of  a  rule  of  the  employer,  and  was 
riding  thereon  for  his  own  convenience,  and  not  to 
further  any  duty  that  he  owed  his  master.  As  a  result 
of  said  injuries,  Charles  Emmett  was  disabled  from 
June  23,  1918,  to  May  20,  1920.  On  May  20,  1920, 
Charles  Enunett  died  as  a  result  of  meningitis,  a  dis- 
ease that  did  not  naturally  and  unavoidably  result 
from  said  accidental  personal  injury. 

The  average  weekly  wage  of  Charles  Emmett  was 
the  sum  of  twenty-one  dollars  and  ninety-three  cents. 

The  injuries  received  by  Charles  Emmett  were  acci- 
dental injuries  that  occurred  during  the  course  of  his 
employment,  but  did  not  arise  out  of  his  employment. 
The  death  of  Charles  Emmett  resulted  from  menin- 
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gitis,  a  disease  that  did  not  naturally  and  unavoidably 
resiilt  from  an  accidental  injury. 

Charles  Emmett  left  Mm  surviving  Christobele 
Emmett,  widow,  aged  thirty-one  years;  and  Dorothy 
Emmett,  daughter,  aged  eleven  years. 

Award  of  compensation  is  hereby  denied  to  Chris- 
tobele Emmett,  widow,  and  Dorothy  Emmett,  daughter 
of  Charles  Emmett,  deceased,  on  the  following 
grounds : 

The  injury  received  by  Charles  E^nmett  did  not 
arise  out  of  his  employment. 

The  death  of  Charles  Emmett  was  not  the  result 
of  an  accidental  injury,  nor  a  disease  that  naturally 
and  unavoidably  resulted  therefrom. 


In  the  Matter  of  the  Claim  for  Compensation  under 
the  "Workmen's  Compensation  Law  Made  by  Ed- 
WABD  P.  Burke,  Alleged  Dependent  Father,  Eugesa 
BuBKE,  Alleged  Dependent  Mother,  and  QEaALDiKS 
BuBKB,  Alleged  Dependent  Sister,  on  Account  of  the 
Death  of  Edward  F.  Burke,  Deceased,  against 
TowNBB  Bbob.,  Employer,  and  .-Etna  laFE  Iksus- 
ANOE  CoMPAST,  lusurance  Carrier 

Case  No.  703627-B 

(IndoBtml  Boaid,  May  12,  1922) 

Award  of  compensation  for  death  of  omplorH  denlod  to  altegod 
dependent  fatlier,  mother  and  Bister,  and  award  made  to  State 
Treaanrer  pnraiunt  to  Motion  16<7,  8)  of  the  Wnkmon'a 
Compensation  Law. 

This  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  Rochester,  N.  Y.,  on  June  17, 1921, 
January  14, 1922,  and  February  11, 1922. 
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William  H.  Foster,  for  employer  and  insurance 
carrier. 

George  A.  Camahan,  for  claimants. 

Br  THE  BoAfiD. — All  the  evidence  having  b^en  heard 
and  dnly  considered,  the  State  Industrial  Board  makes 
its  conclnsions  of  fact,  award  and  decision,  as  follows: 

On  April  27,  1921,  the  day  on  which  Edward  F. 
Bnrke  sustained  the  injuries,  which  resulted  in  his 
death  on  the  same  day,  he  resided  at  98  Bartlett  street, 
Rochester,  N.  Y.,  and  was  employed  as  a  mechanic  by 
Towner  Bros.,  with  office  and  principal  place  of  buu- 
ness  at  179  Lyell  avenue,  Rochester,  N.  Y.;  said  em- 
ployer being  engaged  in  the  sale  and  repair  of  motor- 
cydeB  and  bicycles. 

On  April  27, 1921,  while  the  said  Edward  F.  Burke 
was  engaged  in  the  regular  course  of  his  employment, 
and  while  working  for  his  employer  at  his  employer's 
plant,  and  while  with  his  foot  up  on  a  box  thereat, 
where  he  was  putting  on  shoes  in  preparation  for  a 
demonstration  of  speed  on  a  stationary  machine, 
which  demonstration  was  to  be  given  immediately,  and 
which  demonstration  he  was  directed  to  do  by  his 
employer,  one  Eslinger  poshed  the  deceased  from  the 
box  whereon  he  had  his  foot,  whereupon  the  deceased 
came  back  and  placed  his  foot  on  the  box  again,  where- 
upon the  same  Eslinger  again  pushed  the  deceased 
from  said  box,  and  thereupon  the  deceased  took  hold 
of  Eslinger 's  hands  and  asked  him  to  cease  fighting 
until  after  he  had  performed  his  duties,  whereupon 
Eslinger  kicked  the  deceased  in  the  stomach,  and 
Edward  F.  Bnrke  thereupon  sustained  injuries  in  the 
nature  of  a  hemorrhage  of  the  brain,  odema  of  the 
lungs  and  congestion  of  the  kidney  and  spleen,  and  all 
of  which  injuries  caused  Edward  F.  Bnrke  to  die  in 
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about  fifteen  minutes  thereafterwards ;  his  death  bang 
the  direct  result  of  the  injaries,  which  he  sustained  on 
April  27,  1921. 

The  injuries  which  resulted  in  the  death  of  Edvard 
F.  Burkf  were  accidental  injuries,  and  arose  ont  of 
and  in  the  course  of  his  employment. 

The  average  weekly  wage  of  Edward  F.  Burke  was 
the  sum  of  twenty  dollars. 

Edward  F.  Burke  left  him  surviving  no  wife  or 
ciald  or  children  under  the  ages  of  eighteen  years,  but 
left  him  surviving  Edward  P.  Burke,  alleged  depend- 
ent father,  aged  forty-three  years,  Eugena  Bnrke, 
alleged  dependent  mother,  aged  forty-two  years,  and 
Geraldine  Burke,  alleged  dependent  sister,  aged  eight 
years,  thft  claimants  herein. 

There  is  no  person  or  persons  entitled  to  compensa- 
tion under  the  Workmen's  Compensation  Law  in 
respect  of  the  death  of  Edward  F.  Burke. 

Award  of  compensation  is  hereby  made  against 
Towner  Bros.,  employer,  and  -^tna  Life  Insurance 
Company,  insurance  carrier,  to  the  State  Treasurer  in 
the  sum  of  $100  in  respect  of  the  death  of  Edward  F. 
Burke,  pursuant  to  the  provisions  of  section  15,  sub- 
division 7,  of  the  Workmen's  Compensation  Law;  and 
further  awarded  to  the  State  Treasurer  in  the  sum  of 
$900  in  respect  of  the  death  of  Edward  F.  Burke,  pur- 
suant to  the  provisions  of  section  15,  subdivision  8  of 
the  Workmen's  Compensation  Law.  Further  awarded 
to  Edward  P.  Burke  in  the  sum  of  $100  on  account  of 
the  funeral  expenses  of  Edward  F.  Burke,  deceased. 

Award  of  compensation  is  hereby  denied  to  Edward 
P.  Burke,  father,  Eugena  Burke,  mother,  and 
Geraldine  Burke,  sister,  of  Edward  F.  Burke,  de- 
ceased employee,  on  the  ground  that  they  were  not 
dependent  upon  him  at  the  time  he  sustained  the 
injuries  whi^  resulted  in  his  death. 
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In  ttie  Matter  of  Regulations  Governing  the  Prepara- 
tion and  Filing  of  Rates  of  Gas,  Eleotrical,  and 
Steam  Corporations,  and  Mimidpalities 

Case  No.  557 

{Pnblio  Serriee  Commission,  May  18, 1922) 

Qts,  slMtrleal  and  stMm  corpontloiu  —  legnlationB  foraralng 
filing  of  schedola  leaves  vlLere  ratet  and  claulilcatioui  of  htt- 
Ica  an  dependent  npon  coal  dansei. 

Bt  the  Commission. —  Section  11-A  of  the  order  of 
the  former  Public  Service  CommissiQa  for  the  first 
district,  in  Case  No.  823,  in  effect  prior  to  May  1, 
1922,  having  required  electrical  corporations  in  whose 
schedules  of  rates  there  was  a  rider  or  clause  increas- 
ing or  decreasing  the  rate  per  kilowatt  hour  for  elec- 
tricity in  accordance  with  an  increase  or  decrease  in 
cost  of  coal  above  or  below  the  base  cost  of  coal  for 
the  production  of  said  electricity,  to  file  periodically 
the  actual  cost  of  coal  and  the  adjustment  charge  to 
be  applied  thereunder;  uid  this  commission  deeming 
that  such  practice  should  be  continued  in  order  that 
it  may  be  informed  as  to  the  rate  to  be  charged  cus- 
tomers to  whom  such  riders  or  clauses  may  be 
applicable,  and  that  such  requirement  should  apply 
to  all  gas,  electrical  and  steam  corporations  under  the 
jurisdiction  of  this  commission,  it  is 

Ordered:  (1)  That  each  and  every  gas,  electrical 
or  steam  corporation  whose  schedules  of  rates  and 
classifications  of  service  are  provided  in  which  the 
prices  for  gas,  electricity  or  steam  are  subject  to 
variation  in  accordance  with  the  provisions  of  a  rider 
or  clause  increasing  or  decreasing  the  rate  per  unit  of 
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consumption  because  of  t^e  increase  or  decrease  in 
the  cost  of  coal  above  or  below  the  base  cost  of  ooal 
for  prodaction  of  said  gas,  electricity  or  steam,  be 
and  hereby  are  reqaired  to  file  with  this  Commission 
not  less  than  tbree  days  prior  to  any  change  in  price 
resulting  from  said  rider  or  clause,  a  schedule  leaf 
showing  the  base  cost  of  snch  coal,  the  average  cost 
of  sudi  coal  to  snch  corporations,  and  the  amount  per 
unit  of  consumption  of  increase  or  decreaae;  that 
daring  the  period  in  which  any  rate  schedules  filed 
prior  to  May  1, 1922,  remain  in  effect,  said  leaves  may 
be  filed  in  the  same  manner  as  they  hare  heretofore 
been  filed;  that  snch  leaves  wihich  may  be  applicable 
to  rate  schedules  filed  on  or  subsequent  to  May  1, 1922, 
shall  be  filed  as  separate'  leaves  uudeir  '*  general 
information  "  and  be  made  a  part  of  the  sohednle  of 
rates  containing  the  service  classification  or  classifica- 
tions affected  thereby;  that  such  leaves  shall  show 
the  service  classification  or  classifications  affected 
thereby;  that  such  leaves  may  be  made  effective  three 
days  after  being  filed  witti  the  Commission  and  being 
placed  in  the  corporations*  files  for  public  inspection, 
and  not  less  than  three  days  prior  to  the  date  upon 
which  bills  containing  such  adjustment  of  prices  are 
to  be  rendered. 

(2)  That  for  the  purpose  of  this  order  the  tenn 
"  cost  of  coal  "  is  defined  as  the  coat  to  the  corpora- 
tion per  long  ton  f.  o.  b.  mines  plus  the  freight  charges 
to  siding,  dock,  or  tidewater  at  which  such  corpora- 
tion accepts  delivery. 

(3)  That  the  term  "average  cost  of  coal"  is 
defined  as  the  average  cost  of  the  coal  on  hand  at  the 
beginning  of  the  period  multiplied  by  the  total  num- 
ber of  tons  on  hand  at  that  time,  plus  the  cost  of  coal 
received  during  the  period,  divided  by  the  total  num- 
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her  of  tons  on  band  at  the  l)eg^nmng  plus  the  total 
DTimber  of  tons  received  dnring  snch  period. 

(4)  The  base  cost  of  coal  shall  be  the  average  cost 
of  coal  to  the  corporation  at  the  time  the  present  rate 
per  nnit  of  consumption  went  into  effect,  npon  which 
the  adjustment  charge  is  applicable. 

(5)  That  this  order  shall  take  effect  as  of  May  1, 
1922,  and  that  the  order  of  the  Commission  dated 
March  16,  1922,  in  Case  No.  557  entitled  "  Begnla- 
tions  Governing  the  Preparation  and-  Filing  of  Rates 
of  Has,  Electrical,  and  Steam  Corporations,  and 
Municipalities "  ia  hereby  modified  to  the  extent 
herein  specified. 


In  ttie  Matter  of  the  Complaint  of  Otto  Ppapf,  as 
Mayor  of  Oneida,  against  Ambondack  Power  and 
Light  'Cobpobatioh  as  to  Prices  Charged  the  PoibUo 
for  Gas 

Case  No.  8028 

(Pablie  Service  Commission,  iiay  24,  1922) 

Ou  companlH  —  rates  —  nidation  —  dlscrlmlnatioa  —  orar- 
bnUdinc  of  plant. 

Valuation.  Rates  should  be  based  upon  the  reasonable  and 
fair  valne  of  the  property  as  it  exists  at  the  time  of  hearing, 
and  neither  original  costs  nor  reproduction  cost  new,  consid- 
ered separately,  is  det«Tmi  native,  but  couBideiation  must  be 
givea  to  both,  as  well  as  to  all  other  facts  and  eircumstances 
which  have  a  bearing  upon  the  value.  The  ten-year  average 
costs  held  to  be  the  reasonable  value  of  the  property  for  rate 
msHng  purposes  in  the  present  case.     (P. '588.) 

Diaerimination.  As  the. privilege  of  enjoyment  of  a  utility 
depends  on  its  common  use  and  benefit,  it  is  axiomatic  that 
there  should  be  as  little  discrimination  as  possible  between  large 
and  small  consumers.  Excess  rates  should  not  be  charged  to 
some  in  order  to  serve  others  at  »  low  rate.    (P.  692.) 
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Comparwn  of  ratet.  A  CDHLparuon  oC  rates  vith  thon  in 
effect  in  other  territory  is  ol  littla  value  in  determining  th« 
reasonableness  of  a  rate  because  the  local  conditions,  ineloding 
the  valne  of  the  investment,  are  so  generally  ^ssJmilar.  Bat 
when  rates  are  largely  in  excess  of  those  chaiged  in  other  oom- 
mnnities,  operated  by  the  same  company,  it  is  evident  that  « 
serious  stndy  should  be  made  of  the  causes  therefor.    (P.  592.) 

Ovsr-buHding  of  plant.  It  seems  veil  eettlei  that  a  utility 
vhich  is  over-built  should  be  permitted  to  charge  sneh  rates  u 
will  produce  sufficient  revenue  to  meet  its  operating  expenses, 
create  a  proper  depreciation  reserve,  and  have  a  fur  retain 
upon  such  part  of  the  investment  as  is  necessary  to  serve  the 
territory  in  which  it  operates.     (F.  696.) 

Bates.  A  rate  of  two  dollars  and  twenty  cents  p«r  1,000 
cnbio  feet  will  provide  an  eight  per  cent  retnm  on  the  entire 
rate  base,  making  no  deductions  for  the  evident  over-bnilding 
of  the  plant    (P.  699.) 

James  F.  McKumey,  general  counsel,  Adirondack 
Power  and  Light  Corporation,  by  Daniel  F.  Imrie,  ol 
oounsel. 

Victor  Starzenski,  general  superintendent,  gas 
department,  Adirondack  Power  and  Light  Corpora- 
tion. 

D.  C.  Burke,  dty  attorney,  for  city  of  Oneida. 

Jay  Farrier,  for  Oneida  Chamber  of  Commerce  and 
consnmers  of  gas  in  Oneida. 

Alton  D.  AdaiM,  for  city  of  Oneida. 

Blakbslee,  Commissioner. — The  Adirondack  Power 
and  Light  Corporation  filed,  in  November,  1920,  a 
schedule  of  rates  for  gas,  applicable  in  and  about  Qie 
dty  of  Oneida,  and  to  be  effective  as  of  Janaary  1, 
1921.  The  former  rate  had  been  one  dollar  and  eighty- 
five  cents  per  1,000  cubic  feet,  witii  a  prompt  payment 
discount. 

The  new  rates  so  filed  were: 
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First  100  cubio  feet,  aeveiity-five  cents  per  100 
cubic  feet  per  month. 

Next  900  cubic  feet,  twenty-two  and  one-half  cents 
per  100  cubic  feet  per  month. 

Next  4,000  cubic  feet,  twenty  cents  per  100  cubio 
feet  per  month. 

Next  5,000  cubic  feet,  seventeen  and  one-half  cents 
per  100  cubic  feet  per  month. 

Next  40,000  cfubie  feet,  fifteen  and  one-half  cents 
per  100  cubic  feet  per  month. 

All  over  50,000  cubic  feet,  twelve  and  one-half  cents 
per  100  cubic  feet  per  month. 

Ai>aHahility :  To  all  consumers  within  the  present 
limits  of  the  city  of  Oneida  and  territory  immediately 
adjacent,  only  where  our  mains  extend. 

Minimum  charge:  No  monthly  bill  shall  be  less 
than  one  dollar  per  month. 

Prompt  payment  discount:  A  discount  of  one  cent 
per  100  cubic  feet  if  payment  is  made  within  ten  days 
of  date  of  bill.  No  discount  allowed  where  net  amount 
of  bill  will  be  less  than  the  minimum  charge.  - 

Thereafter,  Otto  Pfaff,  then  mayor  of  the  city  of 
Oneida,  filed  with  the  former  Pnblio  Service  Commis- 
sion a  complaint  against  such  rates.  No  hearings 
were  held  by  the  former  Commission.  This  Commis- 
sion held  hearings  July  8,  August  30,  September  16, 
December  15,  December  31,  1921,  and  March  17  and 
20,  1922.  Briefs  were  submitted  by  both  parties  May 
3,  1922. 

The  city  did  not  submit  figures  bearing  on  the  value 
of  the  property  of  the  company.  The  company,  how- 
ever, offered  five  separate  statements  as  to  the  value 
of  its  property,  based  on  (a)  original  cost;  (b)  and 
(o)  reproduction  cost;  (d)  cost  on  basis  of  ten  years 
average  prices;  and  (e)  estimated  original  cost. 

CcHnpany's  Exhibit  12  purports  to  give  original 
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costs  from  its  books  of  $209,470.50.  Mr.  Starzenaki, 
for  the  c(Hnpany,  estimates  r<eprodiiction  cost  as  of 
Jmie  1,  1921,  at  $367,137.13.  He  estimates  the  vakie 
of  the  property  based  on  the  ten  years  average  prices 
as  $233,103.66,  Mr.  Cheney  estimated  or^^al  cost 
as  $242,839.42,  and  reprodnctlon  cost  as  of  June  1, 
1921,  at  $427,419.28.  The  difference  between  the  com- 
pany's book  figares,  Mr.  Starzenski's  ten-year  aver* 
age  oost  estimate,  and  Mr.  Cheney's  estimated  orig- 
inal costs  are  not  great.  Concededly  much  uncer- 
tainty existed  as  to  the  correctness  of  part  of  the 
company's  book  iignres. 

Bates  should  be  based  upon  the  reasonable  and  ffur 
Talne  of  tlie  property  as  it  exists  at  the  time  of  hear- 
ing, and  neither  original  costs  nor  reproduction  cost 
new,  considered  separately,  is  determinatiTe,  bnt 
consideration  mnst  be  given  to  both,  as  well  as  to  all 
other  facts  and  circumstances  which  have  a  bearing 
upon  the  value.  These  estimates  of  reprodnction 
costs,  original  costs  and  value  of  ihe  property,  based 
on  ten  years'  average  prices,  have  been  carefully  con 
sidered,  and  we  find  that  the  ten-year  average  costs 
represent  the  reasonable  value  of  the  property  for 
rate-making  purposes. 

This  ten-year  average  cost  estimate  is  claimed  to 
be  based  on  average  actual  prices  year  by  year,  1911- 
1920,  of  the  various  items  goii^  to  make  up  the  prop- 
erty ;  depreciation  is  then  applied  to  tiiese  prices  on 
the  basis  of  inspection,  for  all  the  property  except  the 
distribution  system,  where  the  depredation  percent- 
age was  estimated. 

This  exhitat  is  summarized  a8i 
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Valuation  ot  Fixed  Pbopektt  as  op  June  1,  1921 

Based  on  Average  Prices  for  Ten  Years  1911  to  1920, 
Inclusive 

JUproducUon  B«produetJoo 

OoA  10  Y«an  Cort  Leu 

Arenge  Price*.  Depredfttlon, 

Land  devoted  to  gas  opera- 
tions      $2,000  00  *2,000  00 

General  stmohires  (none) 

General  equipment 1,100  00  830  00 

Works  and  station  structures  32,429  11  25,594  99 

Holders  27,250  00  19,426  00 

Furnaces,  boilers  and  acces- 

sories   7,190  00  7,063  50 

Steam  engines  150  00  150  00 

Water   gas    sets    and   acces- 
sories       25,407  00  25,397  00 

Purification  apparatus   6,850  00  5,705  00 

Accessory  equipment 7,358  00  5,359  00 

Trunk  lines  and  mains 47,376  74  37,388  38 

Gas  services  21,218  40  19,096  56 

Gas  meters  12,756  79  10,205  43 

Gas  meter  installation 2,552  00  2,552  00 

Gas  tools  and  implements 220  00  165  00 

Gas  laboratory  equipment. ...  395  00  355  50 
Organization,  engineering, 
miperintendenoe,  law  ex- 
penses during  conBtmction, 
injuries  during  construction, 
taxes  during  construction, 
miBoellaneouB  construction 
expense  and  overhead  ex- 
pense        38,850  61  36,850  61 


Totals  $233,103  65  $200,107  97 
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In  the  lang;uage  of  the  company's  expert,  this 
embodiea  a  detailed  inventory  and  appraisal  of  the 
entire  property  used  in  the  gas  business  at  Oneida, 
depreciated  according  to  his  judgment.  It  thus 
includes  the  high  costs  of  the  war  period,  as  well  as  the 
low  costs  prevalent  prior  to  1914;  and  the  deprecia- 
tion set  up  must  fairly  represent  the  actu^  condition 
of  the  property  based  on  the  company's  experience. 

While  accraracy  would  doubtless  require  deprecia- 
tion of  the  overheads,  along  with  the  items  to  which 
they  relate,  yet  in  view  of  the  wrcnmstances,  this 
figure  of  $200,108  will  be  taken  as  representing  the 
fair  value  of  the  fixed  property  of  this  company  in 
Oneida  as  of  June  1, 1921.    ... 

Opebations 

This  c(»npany  also  manufactures  and  sells  gas  in 
the  dties  of  Schenectady,  Saratoga  Springs,  and 
Glens  Falls,  as  well  as  in  three  unincorporated  vil- 
lages. The  Oneida  plant  consists  of  two  separate 
water-gas  sets  of  a  rated  capadty  of  20,000  cabie  feet 
per  hour  for  each  machine.  The  plant  is  a  replace- 
ment of  a  coal-gas  plant  formerly  operated  in  Oneida, 
which  has  been  very  largely  discarded. 

It  is  admitted  that  the  plant  is  about  four  times 
greater  than  is  necessary  for  the  present  need  of  con- 
sumers in  the  territory,  but  the  company  insists  that 
it  is  the  minimum  size  that  could  be  installed,  and 
although  it  may  be  over-sized  for  the  present  demand, 
it  is  more  economical  and  efficient  than  an  installation 
of  lesser  capacity. 

Annual  sales  of  gas  in  the  city  of  Oneida  amount 
to  approximately  26,000,000  cubic  feet  There  are 
about  1,400  consumers,  and  the  average  montMy  con- 
sumption is  between  1,500  and.  1,600  cubic  feet.  The 
company  claims  this  low  consumption  is  largely  due 
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to  tbe  fact  that  gas  is  not  used  for  heating  water. 
Outside  of  this,  there  appears  to  be  nothing  affecting 
the  prodnction  and  distribution  of  gas  in  Oneida 
which  woold  differentiate  it  from  other  municipalities 
of  similar  size  and  situation.  The  present  works  are 
of  comparatively  recent  constmction,  although  much 
of  the  distribution  system  (fifteen  and  twenty-siz  one 
hundredths  miles  of  mains  in  1920)  is  not.  Tbe  com- 
pany's first  complete  year  of  operation  of  the  water- 
gas  sets  was  1921. 

One-half  of  all  consumers  in  Oneida  use  1,000  cubio 
feet  of  gas  or  less  per  month;  but  these  use  only  17.7 
per  cent  of  tbe  gas  sold.  About  thirty-one  consumers 
use  5,000  cubic  feet  or  over  per  month.  Lost  and 
unaccounted  for  gas  has  totalled  about  15-  per  cent  of 
production. 

Effect  of  Pbesent  Bates 

Under  present  rates  the  maximum  price  for  gas 
in  Oneida  is  two  dollars  and  seventy-seven  cents  per 
1,000  cubio  feet.  The  following  tabulation  shows  the 
rates  paid: 

Cort 
Amount  IUt«  per  1,000 

1,000  cubic  feet $2  775  $2  77 

1,500  cubic  feet 3  775  2  51 

2,000  cubic  feet 4  775  2  38 

2,500  cubic  feet 5  775  2  31 

3,000  cubic  feet 6  775  2  25 

3,500  OQbic  feet 7  775  2  22 

4,000  cubio  feet 8  776  2  19 

4,500  cubic  feet 9  775  2  17 

5,000  cubic  feet 10  775  2  15 


Consmners  using  500  feet  (April,  1931  —  623  oon- 
Bumers  used  average  of  596  cubic  feet)  pay  one  dollar 
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and  Bixty-five  cents  or  at  a  rate  of  three  dollars  and 
thirty  centB  per  1,000  cubic  feet. 

Under  the  operation  of  th6  above  schedule,  a  con- 
siderable differenee  exists  in  faror  of  Uiose  who  use 
more  than  the  average  quantity.  As  the  privilege  of 
enjoyment  of  a  utility  depends  on  its  common  use  and 
benefit,  it  is  axiomatio  that  there  should  be  as  little 
discrimination  as  posssble  between  large  and  small 
consumers.  Excess  rates  should  not  be  charged  to 
some  iu  order  to  serve  others  at  a  low  rate. 

The  rates  now  effective  for  gas  manufactured  and 
sold  by  this  same  company  in  Schenectady,  Saratoga 
Springs  and  CHens  Falls  are :  Schenectady,  one  dollar 
and  sixty  cents  per  1,000  culbio  feet;  Saratoga 
Springs,  one  dollar  and  eighty  cents  per  1,000  cubic 
feet;  Qlens  Falls,  two  dollars  and  fifteen  cents  per 
1,000  cubic  feet;  and  the  maximum  rate  in  Oneida  is 
greater  than  the  maximum  charged  in  Watertown, 
Borne,  Syraoase,  TJtica,  QloTersville,  Johnstown, 
Amsterdam,  Norwich,  Ithaca,  Oswego,  Ogdensburg, 
Geneva  and  Auburn.  A  comparison  of  rates,  how- 
ever,  with  those  in  effecit  in  other  territory  is  of  little 
value  in  determining  the  reasonableness  of  a  rate, 
because  the  local  conditions,  including  the  value  of  the 
investment,  are  so  generally  dissimilar.  But  when 
rates  are  largely  in  excess  of  those  charged  in  other 
communities,  operated  by  the  same  company,  it  is  evi- 
dent &at  a  serious  study  should  be  made  of  the  causes 
therefor.  The  city  claims  that  with  more  moderate 
rates,  deddedly  more  gas  could  be  sold,  and  that  a 
reasonable  flat  rate  would  be  more  satisfactory  even 
if  it  were  not  so  scientific 

Any  discmssion  of  rates  in  Oneida,  however, 
inevitably  leads  to  the  question  of  capadty  of  the 
plant,  viewed  from  the  standpoint  of  prudent  and 
careful  investment 
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Gonra  Valux  un>  Bate  of  I^tubh 

The  oompany  contends  that  it  is  entitled  to  set  up 
as  a  part  of  Its  rate  base  the  smn  of  $103,702.25,  being 
the  aoonmnlated  deficiency  below  an  8  per  cent  return, 
for  the  eleven  years  from  1910  to  1920  inclusive. 

The  East  Creek  'Company  operated  in  Oneida  for 
many  years ;  eight  years  ago  it  was  sold  to  the  Adiron- 
dack Electric  Power  Corp>oration,  whidi  was  sold  in 
July,  1920,  to  the  Mohawk  Edison  Company.  This 
eompany  was  reoi^anized  in  1920  as  the  Adirondack 
Power  and  Light  Corporation.  Much  of  this  claimed 
deAoaency  must  have  been  paid  for  by  oonsnmers 
dnrii^  prior  operation  of  the  property.  When  the 
present  company  took  over  the  property,  it  had  been 
a  "  going  "  concern,  and  its  "  get  going  "  costs  had 
preanmaUy  been  paid.  "  Get  going  "  valne,  or  the 
cost  of  establishii^  business,  has  no  relation  what- 
ever to  expenses  of  promotion,  organization,  fore- 
dosnre  or  consolidation,  and  the  retnm  contemplated 
in  the  decisions  on  this  point  is  baaed  on  aotoal  invest- 
ment and  not  on  secnritieg  isened.  No  snch  proof  aa 
is  required  to  estaUish  this  valne  has  been  furnished 
in  this  case.  KnocBviUe  v.  KnatvUle  Water  Co.,  212 
XT.  S.  1;  People  ex  rel.  Kvtga  County  Lighting  Co.  v. 
WSlcox,  210  N.  Y.  479;  Galveston  Electric  Co.  v.  City 
of  Oaiveston,  V.  S.  Sup.  Court,  April  10, 1922. 

The  company  also  claims  to  be  entitled  to  a  net 
return  of  10  per  cent,  and  insists  that  8  per  cent  is 
not  adequate,  for  the  reason  that  it  pays  8  per  cent 
to  a  large  number  of  its  seourity  holders.  With  this 
contention  we  do  not  agree. 

As  has  been  said:  *'  It  should  be  and  is  the  policy 
of  this  Commission  to  reward  good  management  of 
piftdio  utilities."  Public  utilities  cannot  have  any 
invAttment,  no  matter  how  excessive,  any  operating 
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expenaee,  no  matter  how  extravagant,  and  aspect  to 
collect  from  consnmerB  such  rates  aa  will  oontiime  to 
pay  these  expenses  and  furnish  what  has  been  called 
"  a  fair  return.*'  Consumers  have  the  right  to  denuund 
Ulc  best  service  at  reasonable  rates.  t 

A  aUUty  which,  by  prudent  and  efBcirait  manage- 
ment, can  famish  its  prodnct  or  service  at  a  minimam 
price,  should  be  allowed  a  higher  return  than  a  com- 
pany which  through  lax  management  or  uneconomical 
methods,  is  forced  to  demand  higher  rates  from 
consumers. 

In  some  cases,  the  retom  claimed  by  the  company 
here,  might  not  be  too  great,  in  fact,  the  lower  that 
rates  are  made,  consistent  with  proper  quality  and 
service,  the  higher  (within  reasonable  limits)  might 
be  the  return.  This  has  no  application,  however,  here, 
as  such  conditions  do  not  exist 

OvBBBUiij}iKO  or  Plant 

A  real  issue  in  this  case  is:  Was  it  a  wise  and 
prudent  investment  for  this  company  to  build  such  a 
plant  in  view  of  existing  conditions  and  future  prob- 
abilities 1  The  consuming  public  in  Oneida  evidently 
had  cause  to  demand  better  service  than  the  old  coal- 
gas  plant  could  furnish.  The  company  claims  that 
ihe  present  plant  represents  a  sincere  effort  on  its 
part  to  ronedy  the  situation  formerly  existing;  that 
it  was  believed  the  old  plant  could  be  developed,  and 
that  increased  business  would  come;  and,  therefore,  f 
the  added  capital  was  invested  and  the  plant  built. 
Whether  the  company  planned  wisely,  managed 
judiciously,  or  had  the  right  vision,  is  difficnilt  to  say. 
From  the  facts,  it  would  not  so  appear. 

The  question  has  been  passed  upon  freqa«itly  by 
courts  and  coBunisslous,  bat  the  dividing  line  betwe»- 
reasonable  and  excessive  provision  for  future  growth 
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has  never  been  defined  vith  certainty.  It  Beems  well 
settled  that  a  ntility  which  is  over-bnilt  should  be  per- 
mitted to  charge  such  rates  as  will  prodace  sufficient 
revenue  to  meet  its  operating  expenses,  create  a 
proper  depreciation  reserve,  and  have  a  iair  retnm 
upon  snch  part  of  the  investment  as  is  necessary  to 
serve  the  territory  in  whioh  it  operates.  Capital  City 
Qas  Light  Company  v.  Des  Moines,  72  Fed.  Rep.  929; 
Boise  City  Irrigation  <t  Land  Company  v.  Clark,  131 
id.  415;  Simpson  v.  Shepard  {Minnesota  Rate  Cases), 
230  IT.  S.  352 ;  Covington  <£  Lexington  Turnpike  Rood 
•  Company  t.  Sanford,  164  id.  578;  Bellamy  v. 
Missouri  tt  North  Arkansas  Railroad  Company,  215 
id.  18. 

The  leading  ease  is  that  of  San  Diego  Land  d  Totvn 
Company  v.  Jasper,  189  T7.  S.  439,  where  the  fiupreme 
Court  of  the  United  States  declares:  "  If  a  plant  is 
built,  as  probably  this  was,  for  a  larger  area  than  it 
finds  itself  able  to  supply,  or,  apart  from  that,  if  it 
does  not,  as  yet,  have  the  consumers  contemplated, 
neither  justice  nor  the  Constitution  requires  that,  say, 
two-thirds  ot  the  contemplated  number  should  pay 
a  full  return." 

The  Fid)Iio  Service  Commissions  of  many  states 
have  been  equally  definite.  Matter  of  Chicago,  North 
Shore  d  Milwaukee  R.  R.  Co.,  P.  U.  B.  (UL)  1918-A, 
388,  422,  424,  425;  Redding  v.  North  California  Power 
Company,  Consolidated,  F.  U.  B.  (Cal.)  1916-F,  801; 
Maiter  of  Potomac  Electric  Power  Co.,  P.  TJ.  E.  (Dist. 
of  Colranbia)  1917-D,  563;  Sherman  v.  OtUifomia- 
Michigan  Land  A  Water  Co.,  P.  TT.  B.  (Cal.)  1918-D. 
93;  Matter  of  Stockton  Springs  Company,  P.  U.  B. 
(Maine)  1990-E,  918;  Long  Branch  Commission  v. 
T^tem  Manor  Water  Co.,  70  N.  J.  Eq.  (N.  J.)  71; 
Potee  v.  Brooklyn  d  Curtis  Bay  Light  d  Water  Go., 
January  15, 1916  (Md.);  Matter  of  Murray,  P,  U.  B. 
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(Cal.)  1917-C,  52,  523;  Matter  of  Moss  Beach  Realty 
Company,  P.  U.  B.  (CaL)  1&16-C;  Belleville  v.  St. 
Clair  County  Oas  S  Electric  Company,  1915  (BL) ; 
Milford  V.  MUford  Electric  Company,  P.  U.  B.  (Mich.) 
1922-3,  4ia 

In  the  last  case  mentioned,  the  Commisaion  said  at 
page  420:  "No  one  oonld  say  that  a  utility  which 
expended  $100,000  in  the  conatrootion  of  a  i^ani, 
where  a  plant  ooBting  $50,000  would  render  the  same 
servioe,  should  be  allowed  to  earn  a  fair  return  upon 
what  engineers  find  the  more  expensive  plant  shoold 
have  ooBt^  The  oonBumerB  are  not  interested  partica- 
larly  in  how  the  current  ia  furnished,  but  they  aire 
interested  in  having  it  furnished  economically  and  in 
sufficient  quantitieB  to  meet  the  demand.  The  fact 
that  the  Milford  Electrio  Company  has  an  invest- 
ment far  in  excess  of  what  is  reasonably  required,  is 
no  fault  of  the  people  of  Milford  and  they  should  not 
be  called  upon  to  pay  rates  which  will  produce  a 
return  upon  an  unnecessary  investment." 

It  probably  is  more  economical  to  construct  a  lai^e 
plant  in  entirety  than  to  add  from  time  to  time  as 
business  increases.  A  plant  constmcted  as  an  entirety 
is  usually  more  eCBtuent,  certainly  more  harmonious 
in  structure  and  undoubtedly  more  economical  in 
operation.  It  is  also  the  duty  of  pul^o  utilities  to 
take  account  of  the  probable  increased  demand  due  to 
growth  in  population.  (This  has  been  foand  particu- 
larly true  in  the  investigation  of  the  affairs  of  tele- 
phone companies,  where  nearly  every  prudently  pro- 
jected plant  has  more  or  leas  idle  equipment  on  band 
for  future  development  in  order  to  promptly  xaeet 
iacreaaed  demands  for  Borvioe.)  And  sonte  latitude 
Binst  be  allowed  for  prudent  over-building  of  plant, 
lest  the  necessary  eai^tal  be  kept  away  from  ntiUty 
inveatment 


Digmzefl  by  Google 


Complaint  abaihst  Adibondaok  P.  ft  L.  CSobp.    597 
Pnblie  Sarviev  CmnmianoB  [ToL  21} 

Bnt  in  the  instant  case,  the  oompany  admits  that 
its  plant  is  four  times  greater  than  present  needs 
Teqoire;  therefore  the  fixed  diarges  of  this  plant  have 
to  be  oorered  or  carried  by  the  relatively  small 
amount  of  gas  sold.  If  this  company  were  allowed 
a  full  retnm  and  in  order  to  get  it  conld  charge  what- 
OTer  rate  is  necessary,  it  might  thereby  become 
relieved  of  the  necessity  of  prudent  and  economical 
mana^rement  and  be  enabled  to  pass  the  harden  of  its 
mistakes  or  misjudgment  on  to  the  oonsnmers.  This 
ihonld  not  be. 

Unfortnnately,  in  this  case  there  was  no  evidence 
presented  of  what  a  gas  plant  of  approximately  suit- 
able capacity  to  meet  the  demand  in  Oneida  would 
oost.  In  the  absence  of  such  evidence,  and  in  view  of 
th«  oondnsions  hereinafter  reached  relating  to  oper- 
ating expenses;  we  will  not  attempt  to  snpply  thi8 
deficiency.  An  equitable  result  has  been  arrived  at, 
despite  this  absence  of  proof. 

Bate  Basb 
This  should  be  made  up  of  the  amount  fixed  by  the 
oconpany  as  the  depreciated  value  of  its  property, 
together  with  working  capital  made  up  as  follows : 

Value  of  property $300,108 

Working  capital: 

Materials  and  sopplies $4,000 

Six  weeks'  operating  expenses 

(less  taxes  and  amortization)       5,000 

9,000 

Total *209,10S 
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Opebatiko  Expenses 
Exhilnt  25  gives  the  detailed  operating  expenses  for 
.  the  year  ending  December  31,  1921 : 

Prodnction  expenses $29,298  28 

Di&triliation  expenses    8,109  66 

Commercial  expenses  4,571  23 

General  expense  (including  amortization)     3,753  29 

Amortization   2,088  74 

Taxes  4,140  02 

UneoUectiWe  bills 89  10 

'Total $52,017  32 


ius  total  sales  for  1921  were  25,043,600  cobio 
feet,  this  indicates  a  cost  of  prodnction  of  $2,082  per 
1,000  cubic  feet  of  gas  sold. 

Based  on  Exhibit  8  (estimate  of  coat  of  prodnction 
for  twelve  months  ending  May  31,  1922)  the  company 
daims  a  cost  of  operation  of  $1.93  per  1,000  ootdc  feet 
and  Bales  of  26,501,000  cnbic  feet. 

The  (uty,  by  its  expert,  Mr.  Adams,  insists  that  the 
eost  of  prodnction  of  gas  In  Oneida  ahonld  not  ma- 
terially exceed  the  company's  estimate  of  snch  cost 
(one  dollar  and  thirty-five  cents  per  1,000  aAic  feet) 
in  its  Saratoga  Springs  property.  Mr.  Adams  claims 
the  Oneida  costa  for  1922  should  not  exceed  one  dollar 
and  thirty-six  cents. 

The  expenses  for  amortization,  taxes  and  nnool- 
lectible  bills  in  1921  are  viewed  as  proper  and  neces- 
sary. These  aggregated  $6^14.86  or  twenty-one  and 
two-tenths  cents  per  1,000  cnbio  feet  of  sales.  The 
balance  of  production  expenses  was  one  doBar  and 
eighty-seven  cents  per  1,000  cnbic  feet. 

Taking  all  the  circumstances  into  consideration,  it 
is  fdt  that  prodnction  expenses  (szclnding  amortiaar 
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tion,  taxes  and  uncollectible  biUs)  should  not  exceed 
one  dollar  and  thirty-eight  cents  per  1,000  cubic  feet 
of  sales.  This  wonld  be  one  dollar  and  sixty  cents  per 
1,000  oobio  feet;  twenty-five  cents  more  than  the  (sty 
would  allow,  and  thirty-three  cents  less  than  the  com- 
pany estimateB. 

This  company,  if  it  expects  to  have  a  profitable 
business  in  Oneida,  muet  sell  more  gas.  It  cannot  do 
this  at  excessive  rates.  It  should  sell  more  at  re<ason< 
able  prices.  A  very  real  effort  to  meet  these  esti- 
mated production  expenses  must  be  made. 

Bates 

With  sales  of  27,000,000  cnbio  feet  and  production 
axpenses  of  $1.60  per  1,000  cubic  feet  of  sales,  the 
total  operating  expenses  will  be  $43,200  on  an  annual 
basis.  From  this  should  be  deducted  $1,000  for  mer- 
chandise, jobbing  and  miscellaneons  revenue.  Com- 
pany's estimate,  $1,160.50.  A  rate  of  $2.20  per  1,000 
cubic  feet  will  provide  an  8  per  cent  return  on  the 
entire  rate  base ;  making  no  deductions  for  the  evident 
over-building  of  plant.  This  rate  should  be  estab- 
lished for  a  period  of  at  least  six  months.  It  expresses 
oar  best  judgment  in  the  conclusion  reached.  The 
figures  of  experience  will  provide  tiie  best  chec^. 

It  follows  that  an  order  should  be  made,  fixing  $2.20 
per  1,000  cubic  feet  as  the  maximum  price  to  be 
charged  for  gas  by  the  Adirondack  Power  and  Light 
Corporation  in  its  Oneida  territory.  Such  nate  to  be 
effective  July  1,  1922,  and  continue  in  effect  until 
January  1,  1923,  and  thereafter  until  the  Commission 
shall  otherwise  direct. 

Prendergast,  Chairman,  and  Pooley  and  Van 
Voorhis,  Commissioners,  concur ;  Semple,  Commis- 
aio^ier,  dissents. 
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In  the  Matter  of  the  Appeal  from  the  Order  Vacating 
a  Preliminary  Order  Altering  the  BoDndaries  of 
TTnion  Free  School  DiBtricta  No.  6  and  No.  7  of  the 
Town  of  North  Hempstead,  Nassau  County,  and 
of  Common  Sdiool  District  No.  8  of  Said  Town  and 
County 

Case  No.  741 

(Edaeation  Dep&ztmBnt,  June  6,  1D22) 

Bdiocd    district!  —  alteratian    of    bonndulas — EdneattOB    l^w, 
§8  121-185  — ftppeal  dlamioHd. 

A  diatriet  snpermtandBnt  issued  ft  piidiiainu;  exdtx  uidcr 
the  provisioDB  of  section  124  of  the  Education  I^w,  changing'  the 
boundaries  of  three  diatriets,  in  aocordanee  with  the  oonsenta 
and  requests  filed  by  the  lepreeentatives  of  two  of  the  districts 
affected.  Following  the  making  of  this  order  a  hearing  was 
held  under  section  126  of  the  Education  Law.  The  district 
superintendent  oonduoted  the  hearing  in  the  abeenea  of  the 
superrieor  and  town  cleik,  who  failed  or  refused  to  partici- 
pate therein.  Thereafter  the  district  superintendent  made  an 
order  vacating  and  setting  aside  the  preliminary  order  pT». 
Tiously  issued  by  him,  for  the  reason  that  one  of  the  districta 
affected  had  authorized  the  sale  of  bonds  for  a  new  sebmd  and 
the  bonds  had  not  been  sold. 

Order  vacating  preliminary  order  ^proved  and  the  diatriet 
superintendent  directed,  at  a  suitable  time,  to  institate  aneh 
proceedings  as  may  be  necessary  under  the  statute  to  bring 
about  an  alteration  of  district  boundaries. 

Van  Doren,  Conklin,  McNevin  &  MoClenthen,  for 
appellants. 

Stoll   &   Lawrence,   for   respondent,   Union   Free 
School  DiBtrict  No.  6. 

Guthrie,  Jerome,  Rand  &  Kresel,  for  respondent, 
TTnion  Free  School  District  No.  7. 
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Obatbb,  ConuEUBsioner. — For  several  y^ars  there 
haa  been  under  coDBideration  by  those  interested  la 
school  matters  in  the  town  of  Nort^  Hempstead, 
Nassaa  comity,  the  poasibl'e  reformation  of  school  dis- 
trict boundaries,  particularly  as  between  nnion  free 
school  districts  No.  6  and  No.  7  of  the  town  of  North 
Hempstead  and  common  school  district  No.  8  of  said 
town  80  as  to  better  accommodate  the  pupils  of  these 
growing  oommnnities  and  make  the  school  district 
boundaries  the  natural  bonnd&ries  under  present  con- 
ditions. To  this  end  a  survey  was  undertaken  in  1917 
at  the  instance  of  the  G-reat  Neck  Assoraation.  A 
report  of  the  survey  was  pablished  which  contained 
a  carefol  stndy  of  the  school  situation  affecting  these 
districts  and  certain  proposed  recommendations  with 
respect  to  the  alteration  of  district  boondaries.  Ap- 
parently the  matter  remained  quiescent  during  the 
period  of  our  participation  in  the  war  and  for  some 
time  thereafter.  In  the  early  spring  of  1921  the  ques- 
tion of  the  rearrangement  of  these  districts  was  again 
agitated.  Petitions  were  presented  to  the  trustees 
and  boards  of  education  of  the  districts  involved  and 
consents  were  filed  with  the  district  superintendent 
by  the  sole  tmstee  of  common  school  district  No.  8 
and  by  the  board  of  education  of  union  free  school  dis- 
trict No.  6,  which,  would  in  effect  transfer  from  dis- 
trict No.  8  to  district  No.  7  taxable  property  having 
an  assessed  valuation  of  approximately  $286,160,  and 
from  district  No.  6  to  district  No.  7  property  having 
an  assessed  valnation  of  approximately  $283,000,  thus 
radically  changing  the  boundaries  of  all  three  dis- 
tricts. The  board  of  education  of  district  No.  7  re- 
fused to  consent  to  the  proposed  alteration  of  its 
boundaries.  On  December  21, 1921,  the  district  super- 
intendent of  the  first  supervisory  district  of  Nassan 
county  issued  a  preliminary  order  imder  the  jvo- 
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visions  of  section  124  of  the  Education  Law,  changing 
the  boundaries  of  the  aforesaid  districts  in  accord- 
ance with  the  consents  and  requests  filed  by  the  rep- 
resentatiTes  of  districts  No.  6  and  No.  8;  Following 
the  making  of  this  order  a  hearing  was  held  under 
section  125  of  the  Education  Law  on  January  7, 1922, 
notice  of  which  was  duly  given.  The  supervisor  and 
town  cieik,  who  were  entitled  upon  the  reqaeat  of  the 
trustees  to  be  associated  with  the  district  superin- 
tendent at  sneh  hearing,  failed  or  refused  to  partici- 
pate therein.  The  district  superintendent  conducted 
the  hearing  and  after  fidl  and  careful  consideration 
issued  his  order  on  February  10,  1922,  vacating  and 
Betting  aside  the  preliminary  order  previously  issued 
by  him.  His  reason  for  talcing  this  action  is  fully 
stated  in  the  order  and  is  based  upon  the  fact  that  in 
July,  1921,  a  school  district  meeting  held  in  union  free 
school  district  No.  €,  known  as  the  Manhasset  district, 
appropriated  the  sum  of  $100,000  for  the  erection  of 
an  addition  to  its  school  building,  to  be  raised  by  tax 
npon  the  taxable  property  of  the  district  and  to  be 
collected  in  annual  installments  covering  a  period  of 
years.  Bonds  were  authorized  to  be  issued  but  such 
bonds  had  not  been  offered  for  sale,  nor  sold,  at  the 
time  the  district  superintendent  made  his  preliminary 
order  on  December  21,  1921,  and  have  not  yet  been 
sold.  Apparently,  the  district  superintendent's  order 
was  made  without  a  full  realization  of  the  possible 
effect  which  a  change  of  boondaries  made  pending  the 
issuance  of  school  district  bonds  might  have  upon  the 
sale  of  such  bonds.  After  the  preliminary  order  was 
msde  and  on  or  about  the  date  of  the  hearii^  the 
board  of  education  of  district  No.  6  endeavored  to 
withdraw  its  consent  to  the  issuance  of  the  order  and 
has  since  opposed  any  effort  to  change  the  district 
boundaries  pending  the  sale  of  the  bonds. 
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There  are  many  people  in  each  of  these  three  dis- 
tricts who  are  earnestly  desirous  of  having  the  bonnd- 
aries  changed  so  that  they  may  conform  to  present 
conditions  and  permit  the  diildren  to  attend  school 
where  they  woald  natarally  attend  except  for  the  dis- 
trict boundaries  now  existing.  These  persons  have 
joined  in  an  appeal  from  the  final  order  of  the  dis< 
triot  saperintendent  which  vacated  the  preliminary 
order  made  by  him.  They  insist  that  there  ia  no  sub- 
stantial reason  why  the  change  ^onld  not  be  made 
at  this  time  and  that  if  necessary  fnrtiter  district 
meetings  may  be  held  in  district  No.  6  to  authorize 
a  new  bond  issue  in  case  the  pending  proceedings  ap- 
pear to  render  the  bonds  nnsalable  nnder  the  anthor- 
i^ation  of  the  previous  district  meetings.  They  insist 
that-  noQiing  should  stand  in  the  way  of  the  con- 
summation of  the  desired  alteration  of  boundaries 
and  that  the  preliminary  order  made  by  the  district 
Buperintetident  should  be  affirmed. 

After  carefully  considering  this  case  from  all  its 
angles  I  am  forced  to  the  conclusion  that  a  change  of 
boundaries  is  necessary  from  the  standpoint  of  proper 
school  administration  and  efficiency  and  will  be  re- 
quired for  the  best  educational  interests  of  the  com- 
munity. It  is  possible  that  the  bonds  that  have  been 
authorized  to  be  issued  pursnant  to  a  resolution 
adopted  by  the  voters  of  district  No.  6  may  not  be 
readily  salable  due  to  the  pendency  of  proceedings  for 
a  change  of  boundaries  made  after  the  date  of  the 
meeting  that  authorized  tiie  bonds  and  before  the  sale 
thereof.  For  this  reason  the  final  order  made  by  the 
district  superintendent  vacating  his  preliminary  or- 
der was  providently  made  so  that  all  question  involv- 
ing the  salability  of  the  bonds  authorized  to  be  iAsaed 
by. district  No.  6  might  be  avoided.  Therefore  the 
final  order  of  the  district  superintendent  will  be  sns- 
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tained.  The  board  of  education  of  union  fr«e  acbool 
distriot  No.  6  may  immediately  proceed  to  isane  and 
Bell  the  bonds  that  have  been  aathorized  by  the  dis- 
trict meetings  held  therein. 

As  8O0D  thereafter  as  is  practicable  the  district 
gnperintendent  shonld  again  take  op  the  matter  of  the 
proposed  alterations  and  should  issue  Bucb  orders  as 
may  be  necessary  to  bring  about  a  change  of  bound- 
aries which  seems  desirable  from  every  iHnctieal 
standpoint  of  school  administration  as  well  as  the  oon- 
venience  of  the  pi^pils  who  are  to  be  instraeted.  Be- 
fore issuing  sndi  orders  the  district  superintendent 
should  oarefnlly  consider  the  boundaries  that  were 
recommended  in  the  report  of  survey  pnUished  in 
1917  which  include  considerably  more  territory  of  dis- 
trict No.  8  as  well  as  some  additional  territory  of  dis- 
trict No.  6  in  the  annexations  proposed  to  be  made  to 
district  No.  7.  This  wonid  make  tiie  North  Hemp- 
stead turnpike  anhstantially  the  southern  boundary  of 
district  No.  7  which  would  seeon  to  be  the  natnral 
boundary  under  present  conditions.  The  amount  of 
taxable  property  which  might  thus  be  taken  from  dis- 
tricts No.  6  and  No.  8  would  not  seriously  affect  the 
taxable  resonrces  of  either  district  nor  impair  the 
value  of  bonds  or  other  district  obligations  that  have 
been  or  that  may  be  issued  or  incurred  by  ntiier  dis- 
trict in  the  financing  of  its  sdiools. 

For  the  reasons  stated  the  appeal  is  dismissed  and 
the  order  staying  proceedings  i^mn  the  sale  of  tiie 
bonds  of  district  No.  6  is  vacated.  The  district  super- 
intendent is  directed  to  take  under  consideration,  and 
at  a  suitable  time  institute  snob  proceedings  as  may 
be  proper  under  the  statute  to  bring  about  the  alter- 
ation of  district  boundaries  that  will  substantially 
conform  to  the  recommendations  contained  in  this 
decision. 
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In  the  Matter  of  the  Appeal  of  I^wis  G.  Haas  from 
the  BefuBal  of  Diatrict  No.  2,  Town  of  Scaredale, 
WeHtohester  Comity,  to  Proride  Instruction  for 
Certain  Pupils 

Case  No.  742 

(Kdaeatton  DepsrtiDeat,  Jnn«  6, 1922) 

BdMl  dtrtrirti  — iBitotetloit  of  .uademie  poplli  —  Ednettloa 
Law.  §  493,  foM.  8,  u  ammdad  tqr  Lam  of  IHl,  dwpter  S83 
—  tiaj>worUtfaMi  of  Madamlc  pvpOs  not  nqnirtd. 

The  duty  of  providing  foT  ttw  tnitjoa  of  aeademio  pupils  ii 
now  extended  by  itatote  to  &U  Bneh  pupils  without  Lmitation 
as  to  age,  and  inelndes  all  such  pupils  who  are  under  twenty- 
<ae  yean  of  ag&  Edncatian  Law,  (  493,  suhd.  6,  m  amended 
by  Lavs  of  1921,  ehsptw  383.  Tnusportation  of  children 
attending  aeadeaic  instruction  not  Teqniied  by  itatute  or  by  tii« 


Eugene  F.  UcKinley,  for  appellant. 

William  Cravatb  White,  for  respondent. 

Oeates,  Conuniasioner. —  The  appellant,  Lewis  G. 
Haas,  is  a  resident  of  common  school  district  No.  2, 
town  of  Scaradale,  Westchester  county.  Three  of  his 
ohildrrai,  Philip,  age  sixteen  years,  Alice,  age  fifteen 
years,  and  Dorothy,  age  thirteen  years,  are  academic 
pupils  who  attended  the  high  school  maintained  in  the 
city  of  White  Plains  during  the  school  year  of  1920- 
1921.  The  district  in  which  they  reside  employs  one 
teadier  and  gives  elementary  instruction  only. 
Twenty-eight  pupils  axe  enrolled  in  the  home  school. 
The  assessed  valufttion  of  district  No.  2,  Scarsdale,  is 
approximately  ^012,000.  The  ai^ellant  complains 
that  the  sdiool  authorities  of  district  No.  2,  Soarsdale^ 


Digmzefl  by  Google 


606  State  Depasthbiti  Bsfokis 

[Vol.  27]  Eduoatioo  Deputnunt 

have  refnsed  to  provide  adequate  iBstrnction  for  his 
children  and  that  they  have  declined  to  assnine  the 
payment  of  the  tuition  charged  by  the  board  of  ediica- 
tion  of  the  city  of  White  Plains  on  account  of  the 
attendance  of  hia  diildren  who  are  of  academio  grade. 

The  answer  of  the  respondent  discloses  that  a  long- 
standing agreement  covering  a  period  of  nearly 
twenty-five  years  exists  between  school  district  No.  2, 
town  of  Scarsdale,  and  the  school  authorities  of  the 
village  of  Mamaroneck,,  nnder  which  the  academic 
children  residing  in  the  former  district  are  instructed 
in  the  high  school  maintained  in  Munaroneck  without 
a  charge  for  tuition  except  the  sums  which  are  appor- 
tioned under  the  provisions  of  the  Education  Law  by 
the  State  of  New  York  on  account  of  the  instmotion 
of  non-resident  academio  pupils.  The  respondent  con- 
tends that  becanse  of  this  agreement  the  appellant's 
children  are  entitled  to  attend  the  high  school  main- 
tained in  Mamaroneck  and  that,  therefore,  the  dis- 
trict has  fulfilled  ita  obligation  toward  them. 

In  the  appeal  in  Matter  of  Frwser,  20  State  Dept. 
Bep.  170,  decided  July  22,  1919,  the  Commissioner  of 
Education  declared  it  the  duty  of  a  district  which  does 
not  maintain  an  academio  department  to  provide  for 
the  inetiuotion  of  its  academic  pupils  in  a  nearby  high 
school.  It  is  clear  frcon  the  facts  presented  in  this 
case  that  the  respondent,  school  district,  is  under  the 
obligation  to  make  arrangements  for  the  instruction 
of  the  appellant's  academio  children,  since  no  hi^ 
school  is  maintained  in  the  district.  The  only  ques- 
tion for  determination  in  this  appeal,  therefore,  is 
whether  the  provision  which  has  been  made  1^  the 
agreement  above  referred  to  is  reasonable,  in  view 
of  the  circumstances  hereinafter  referred  to. 

The  appellant  allies  and  the  respondent  does  not 
deny  that  it  is  more  convenient  for  hia  children  to 
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attend  the  White  FlainB  high  school  than  it  is  for  them 
to  attend  at  Mamaroneok.  It  is  clear  from  the  evi- 
dence presented  that  he  resides  approximately  a  mild 
nearer  the  White  Plains  school  than  the  school  main- 
tained at  Mamaroneck. 

The  evidence  also  showa  that  the  Mamaroneok 
school  is  nearly  a  mile  from  the  place  where  the  papile 
wonld  leave  the  trolley  running  to  Mamaroneck  and 
that  the  White  Flains  high  school  is  within  a  half 
block  of  the  trolley  line  mnning  into  White  Plains. 
The  aippellant  also  shows  that  the  cost  of  transporta- 
tion by  trolley  to  White  Plains  ia  materially  leas  than 
the  cost  to  Mamaroneck.  In  view  of  these  facts  which 
are  not  disputed,  it  is  evident  that  the  appellant's 
children  can  attend  more  conveniently  at  White 
Plains.  It  follows,  therefore,  that  the  district  shonld 
have  made  proTision  for  the  instruction  of  the  appel- 
lant's children  of  academic  grade  in  the  White  Plains 
high  school.  Appeal  Relative  to  District  No.  9,  Dry- 
den,  26  State  Dept.  Bep.  680;  Matter  of  Sungerford, 
Id.  46. 

Since  the  principle  declared  in  the  Frazer  case  ap- 
plied only  to  those  academic  pupils  who  were  of  com- 
pulsory school  age,  the  district  was  not  obliged  to 
meet  the  tuition  expense  incurred  because  of  the  in- 
struction of  the  appellant's  oldest  child  who  was 
above  cMupuIsory  school  age  during  the  school  year 
1920-1921.  The  duty  of  providing  for  the  tuition  of 
academic  pupils  ia  cow  extended  by  statute  to  all  such 
pupils  without  limitation  as  to  age,  and  includes  all 
such  pupils  who  are  under  twenty-one  years  of  age. 
Education  Law,  §  493,  subd.  6,  as  amd.  by  Laws  of 
1921,  chap.  388.  This  amendment  did  not  go  into 
effect  until  August  1,  1921. 

The  appellant  also  appeals  from  the  refusal  of  the 
school  authorities  of  district  No.  2,  Scarsdaile,  to  pro- 
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Tide  transportation  for  the  academic  papils.  It  doei 
not  appear  from  the  facts  presented  here  tiiat  tiie 
respondent,  achool  district,  is  providing  tranqtorta- 
tion  for  the  academic  papils  attending  at  Mamaro- 
neok.  The  dutj^  of  transporting  children  who  are  in 
attendance  upon  academic  instmction  has  not  been 
imposed  hy  statnte  or  by  the  decisions  of  the  Com- 
missioner  under  similar  cirenmstances.  Th«  district 
will  not,  therefore,  be  required  to  provide  transporta- 
tiOD  for  the  appellant's  children. 

The  appeal  ia  anstained. 

It  is  hereby  ordered  that  the  board  of  trnsteea  of 
district  No.  2,  Scarsdale,  pay  the  tuition  charged  by 
the  board  of  education  in  the  city  of  White  Plains 
because  of  the  attendance  of  the  appellant's  children 
who  were  within  the  compulsory  school  age  during  the 
school  year  of  1920-1921  and  who  were  of  fnll  aca- 
demic grade.  Such  payment  shall  be  made  to  the 
board  of  education  of  the  dty  of  White  Plains  or  to 
the  appellant,  in  case  he  has  paid  the  same,  npon 
proof  of  such  payment.  In  the  event  there  are  not 
sufficient  moneys  available  for  this  purpose,  the  trus- 
tees are  hereiby  authorized  and  directed  to  levy  a  dis- 
trict tax  to  raise  the  necessary  fnnda. 
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In  tiie  Matter  of  the  Appeal  from  the  Action  of  the 
School  Distriet  Meeting  Held  in  District  No.  1  of 
the  Town  of  Chester,  Warren  County,  September 
2, 1921,  and  the  Sabseqaent  Action  of  the  Tmatee 
of  Said  District  in  the  lesnance  and  Sale  of  School 
District  Bonda 

Case  No.  743 

(Bdnoatimi  Departaimt,  June  6,  1922) 
Sdoot  dlitrlcti  —  iMuinoe  of  bonds  —  Mction  9,  Ocnarftl  Hnnld- 
pd  lAW,  aad  faction  iSS(S),  Edncation  Law,  mart  bo  read 


Di  a  nle  of  school  distriet  bonds,  section  &  of  the  General 
Manieipal  Law  most  be  read  in  eonneetioD  with  Bubdivision  2 
of  eeotitn  480  of  the  Education  Iaw  and  the  provisions  of  both 
BUMt  be  complied  with  in  order  that  the  sale  of  the  distiict 
bonds  shall  be  valid. 

Loyal  L.  DaTis,  attorney  for  appellant. 

Obaveb,  ConmiisBioner. —  On  September  2,  1931,  a 
special  meeting  was  held  in  district  No.  1  of  the  town 
of  -Chester,  Warren  county,  at  which  a  resolution  was 
adopted  appropriating  the  som  of  $1,300  for  the  erec- 
tion of  a  new  school  bnilding  in  said  district,  author- 
izing the  levy  of  a  tax  therefor  in  annual  installmenta 
and  directing  the  borrowing  of  such  sum  and  the  issu- 
ance of  a^ool  district  bonds  ther^or.  Complaint  is 
made  by  the  appellants  that  the  notice  of  meeting  did 
not  state  the  amount  of  money  proposed  to  be  raised 
and  attention  is  also  called  to  certain  alleged  irregu- 
larities in  connection  with  the  conduct  of  the  meeting. 
The  most  serious  defect  in  the  proceedings  relates  to 
the  failure  to  publish  notice  of  the  sale  of  the  bonds 
as  required  by  section  9  of  the  General  Municipal  Law. 
This  section  provides  in  substance  that  all  bonds  is- 
sued by  any  school  district  shall  be  sold  "  at  public 
sale  not  legs  than  five  nor  more  Qian  thirty  days  af  tet 
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a  notice  of  such  Bale,  stating  the  amount,  date,  ma- 
turity and  rate  of  interest,  liaa  been  published  at  least 
once  in  the  official  paper  or  papers,  if  any,  of  any  such 
municipality,  provided  that  if  there  is  no  official 
paper,  then  such  notice  of  sale  shall  be  poblisbed  in  a 
newspaper  published  in  the  oounty  in  vliioh  sneh 
bonds  are  to  be  issued,  or  a  copy  thereof  shall  be  sent 
to  and  published  in  a  financial  ne^repaper  published 
and  cireolating  in  New  York  city."  There  was  no 
publication  in  any  newspaper.  Notices  were  posted 
in  the  district  as  required  by  subdivision  2  of  section 
460  of  the  Education  Law.  This  alone  was  not  suffi- 
cient. Section  9  of  the  General  Municipal  Law  must 
be  read  in  connection  with  subdivision  2  of  section  480 
of  the  Education  Law  and  the  provisions  of  both  sec- 
tions must  be  complied  with  in  order  that  the  sale  of 
district  bonds  shall  be  valid.  It  appears  from  the 
record  In  this  case  that  the  bonds  were  sold  on  Sep- 
tember 17,  1921,  but  were  not  to  be  dated,  under  the 
resolution  adopted  at  the  meeting,  until  October  1, 
1921.  Prior  to  the  dating  and  delivery  of  the  bonds 
this  appeal  was  instituted  and  an  order  was  issued 
staying  all  proceedings  relative  to  the  sale  and  debv- 
ery  of  the  bonds  pending  the  determination  of  the 
appeal. 

For  sometime  past  there  has  been  a  difference  of 
opinion  among  the  voters  of  the  district  as  to  whether 
the  district  shonld  proceed  with  the  bnilding  of  a  new 
Bchoolhouse  or  be  dissolved  and  its  territory  annexed 
to  adjoining  districts.  The  annual  district  meeting, 
held  May  2,  1922,  by  a  vote  of  fourteen  to  eleven, 
adopted  a  resolution  requesting  the  district  superin- 
tendent to  consolidate  the  district  with  one  of  the  ad- 
joining districts  and  to  sot  off  to  other  districts  por- 
tions of  district  No.  1  in  such  manner  as  to  avoid  the 
necessity  of  transporting  pnpils.  It  was  further  re- 
solved that  the  proceedings  had  at  the  special  district 

_,,  ,  Google 


Appeal  fboh  Aotion  op  Dibtbiot  Mebtinq    611 

EduMtion  D^utnunt  [ToL  27] 

meeting,  held  on  September  2,  1921,  be  reBcinded. 
Notice  wag  given  in  the  call  of  the  annoal  district 
meeting  that  these  propositions  would  be  brought  up 
for  action  at  the  meeting.  Therefore,  the  district 
meeting  had  the  right  to  take  action  in  regard  to  the 
rescission  of  the  resolution  for  the  appropriation  of 
moneys  to  erect  a  new  school  building  and  the  issn- 
ance  and  sale  of  bonds  unless  there  had  been  a  valid 
sale  of  the  bonds  prior  to  the  annual  meeting.  There 
having  been  no  publication  of  notice  of  sale  of  sadi 
bonds  It  follows  that  there  was  no  valid  sale  on  Sep- 
tember 17,  1921.  All  proceedings  were  stayed  prior 
to  the  date  of  tfie  issuance  of  the  bonds  and  the  deliv- 
ery thereof  and  consequently  the  district  was  at  lib- 
erty to  take  aotion  to  rescind.  It  now  rests  with  the 
district  superintendent  to  take  such  other  aotion  as 
he  deems  proper  to  dissolve  the  district  and  to  annex 
its  territory  to  one  or  more  adjoining  districts  as  re- 
quested by  a  majority  of  the  voters  present  at  the  dis- 
trict meeting.  If  he  deems  snch  action  inadvisable 
and  determines  that  the  district  should  remain  intact 
it  will  be  incumbent  upon  the  trustee  to  call  another 
district  meeting  for  the  purpose  of  considering  the 
erection  of  a  new  school  building  in  the  distriot  and 
appropriating  the  necessary  moneys  therefor. 

The  appeal  is  sustained. 

It  is  ordered  that  all  acts  and  proceedings  had  with 
reference  to  the  issuance  and  sale  of  bonds  by  school 
district  No.  1  of  tiie  town  of  Chester,  Warren  county, 
pursuant  to  a  resolution  adopted  at  a  special  distriot 
meeting  held  September  2, 19^,  be  and  the  same  are 
hereby  set  aside  as  void  and  that  any  and  all  papers 
purporting  to  be  the  bond's  of  such  district  issued  or 
purporting  to  have  been  issued  under  a  resolutioa 
adopted  at  such  meeting  be  surrendered  and 
cancelled 
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In  the  Matter  of  the  Application  of  the  Board  of 
Water  Commissioners  of  the  Gabdbn  Ctty  Pabk 
Water  District  of  the  Town  of  North  Hempstead, 
Count;  of  Nassau  and  State  of  Few  York,  for  the 
Approval  of  Its  Flans  to  Construct  a  System  of 
Distributing  Mains  in  Said  District  and  the  Per* 
mission  to  Obtain  the  Right  to  Purchase  and  Use 
Waters  of  the  Jamaica  Water  Supply  Company  in 
the  Borough  of  Queens,  County  and  State  of  New 
York,  to  be  Furnished  by  the  Said  Jamaica  Water 
Supply  Company  to  the  Said  Garden  C^ty  Pai^ 
Water  District  Through  Meters  'Located  at  the 
Division  Line  Between  the  New  Hyde  Park  Water 
Supply  Distriot  and  the  Said  District 

Water  Supply  Application  No.  285 
(Wat«r  Control  Commission,  Ms;  31,  1922) 
AwMmrtiott  tppzorad  u  undiawl 

Bt  thb  Cohuissiqn. — Charles  Donahne,  Martin  Q. 
lUiodes  and  John  Higgins,  water  commisBioners  of  the 
Garden  City  Park  water  district,  acting  in  the  name 
and  on  behalf  of  that  district,  on  April  12, 1922,  made 
application  to  the  Water  Control  Commission  for 
approval  of  the  project  of  said  district  for  oonatmot- 
ing  a  water  supply  distribution  System  therein  and 
obtaining  a  supply  of  water  therefor.  This  applica- 
tion was  tiled  with  the  Water  Control  Commission 
April  27, 1922. 

After  due  notice  published  in  the  Nassau  County 
Sun  of  Mineola  and  the  Borough  Bvlietm  of  Jamaica, 
the  hearing  on  this  application  was  held  in  the  fire 
Hall  in  Garden  City  Park  Water  District  on  May  17, 
1922,  at  10:00  o'clock  in  the  forenoon.  At  this  hear- 
'  ing  the  Commission  considered  the  petition,  maps  and 
plans  Buhmitted,  examined  witnesses  and  heard  ugn- 
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ments  for  the  project.  The  petitioners  appeared  in 
person  and  were  represented  by  James  L.  Dowsey, 
their  attorney.  No  objections  were  filed  and  no  one 
appeared  in  opposition. 

It  is  proposed  to  constmct  in  the  varions  streets 
iand  roads  of  this  district  a  distribntion  system  con- 
sisting of  a^roximately  twelve  miles  of  cast-iron  pipe 
of  from  six  to  ten  inches  in  diameter,  ninety-five 
donble  nozzle  fire  hydrants  and  a  100,000-gallon  ele- 
vated steel  tank.  Water  is  to  he  purchased  by  con- 
tract from  the  Jamaica  Water  Supply  Company,  it 
being  delivered  to  the  district  through  an  eight-inc^ 
taieter  at  the  intersection  of  die  westerly  boundary  of 
the  district  with  Jericho  turnpike.  The  total  esti- 
mated cost  of  this  project  is  $160,000. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the'  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows: 

Gnarden  City  Park  water  district  is  a  portion  of  the 
town  of  North  Hemx>6tead,  Nassau  county.  It  lies 
between  Mineola  and  New  Hyde  Park,  north  of  the 
main  line  of  the  Long  Island  railroad.  At  present  this 
district  is  largely  composed  of  farms  and  estates,  bnt 
recently  several  new  houses  have  been  built  in  it  and 
the  prospect  of  the  installation  of  a  waterworks  sys- 
tem has  resulted  in  considerable  activity  in  the  buying 
of  lots  for  building  purposes.  Lying  as  it  does  adja^ 
cent  to  the  railroad  and  just  west  of  Mineola,  this 
district  appears  to  be  a  favorable  location  for 
suburban  residence  development. 

At  the  present  time  there  is  no  pnWic  water  supply 
system  within  this  district.  Water  for  all  purposes 
ifl  obtained  from  individual  wells,  which,  though 
asually  giving  water  in  sufficient  quantity  and  of  suit- 
able quality,  are  troublesome  to  maintain  and  necessi- 
tate individual  pmnping.    Water  for  fire  protection 
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purposes  is  practically  non-existent.  The  demand  for 
the  installation  of  this  system  comes  not  only  from 
the  suburban  residents,  hat  also  from  the  farmers  who 
desire  the  convenience  of  a  public  water  supply  system 
for  use  in  their  homes  and  for  watering  their  stock. 
It  is  evident  that  public  necessity  for  such  a  water 
supply  aystem  exists. 

On  February  20,  1922,  the  town  board  of  the  town 
of  N'ortJi  Hempstead,  acting  on  a  taxpayers'  petition 
therefor,  formed  this  water  supply  district  and 
appointed  the  signers  of  the  petition  now  under  con- 
sideration as  water  commissioners  thereof.  These 
commissioners  have  qualified  for  office  and  filed  the 
necessary  bonds. 

Plans  of,  specifications  for  and  report  on  this 
project  were  prepared  by  Sidney  B.  Bowne,  a  civil 
engineer,  having  an  office  in  the  village  of  Mineola. 

It  is  proposed  to  purchase  water  for  this  district 
from  the  Jamaica  Water  Supply  Company.  This  cor- 
poration has  long  supplied  water  to  Jamaica  and 
neighboring  sections  of  the  borough  of  Queens  of  the 
raty  of  New  Tork  and  it  has  also  supplied  water  to  New 
Hyde  Park  and  other  sections  of  Nassau  county.  This 
corporation  has  a  number  of  sources  of  water  supply, 
consisting  of  wells,  sunk  into  the  well  known  Long 
Island  water  bearing  strata,  with  the  necessary  pump- 
ing etations.  Most  of  these  pumping  stations  are  in 
the  city  of  New  York,  but  that  nearest  to  this  district 
is  situated  in  Elmont  in  Nassau  county.  Water  fur- 
nished by  this  company  is  of  suitable  qualitj-.  As  the 
city  of  New  Tork  is  rapidly  extending  its  mains  into 
sections  formerly  supplied  by  said  company,  thereby 
reducing  the  number  of  its  customers,  said  company 
at  present  has  an  excess  of  water  and  can  supply  the 
needs  of  the  people  of  this  district  without  injnr>-  to 
its  present  customers.  Said  company  stands  ready 
to  enter  into  a  contract  with  the  water  district,  under 
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which  it  will  deliver  water  by  meter  under  fifty-five 
pounds  pressure  at  Jericho  turnpike  and  the  westerly 
liue  of  the  distrlot,  the  charge  for  such  water  to  be 
fourteen  cents  per  thousand  gallons. 

It  has  been  estimated  that  these  works  can  be  com- 
pletely installed  at  a  cost  not  exceeding  $160,000. 
As  nearly  as  can  be  told  in  the  present  era  of  uncer- 
tainty as  to  prices  of  labor  and  materials,  the  figures 
of  cost  given  in  the  engineer's  estimate  can  be  justi- 
fied and  a  reasonable  probability  exists  that  thcs? 
works  can  be  completely  constructed  at  a  cost  not 
exceeding  the  amount  of  the  available  appropriation. 
Furthermore,  it  is  improbable  that  the  elevated  steel 
tank  shown  by  the  plans  will  be  constructed  at  the 
present  time.  The  object  of  this  tanik  m  to  Improve 
the  fire  protection  in  the  district,  but  until  the  dis- 
trict is  much  more  thickly  settled,  the  constrnotion  of 
such  a  tank  is  not  essential. 

Plans  and  specifications  for  the  proposed  works 
have  been  submitted  covering  those  portiona  of  the 
system  which  it  is  now  intended  to  construct.  They 
are  satisfactory  and  provide  for  safe  and  suitable 
fonstrnction.  Final  plans  and  specifications  for  the 
proposed  elevated  tank  have  not  been  submitted  and 
it  will  be  required  that  they  be  submitted  before  that 
structure  is  built. 

The  only  land  which  it  is  proposed  to  acquire  is  a 
small  lot  on  which  to  erect  the  proposed  elevated  tank. 

Alternative  sources  of  water  supply  undoubtedly 
exist.  It  would  be  possible  to  obtain  water  from 
Garden  City,  Mineola,  or,  as  was  at  one  time  pro- 
posed, from  the  Manhasset-Lakeville  water  district. 
It  would  be  perfectly  possible  to  put  down  wells  and 
develop  an  independent  source  of  water  supply  for 
this  ^strict.  The  people  rf  thf'  district,  however,  con- 
sider that  the  proposed  arrrn.'^pment  will  be  the  most 
advantageous  to  them  and  this  seems  to  he  the  case. 
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The  carrying  out  of  this  project  will  have  no  adverse 
effect  on  the  water  supply  intereate  of  any  other 
municipal  or  dvil  diviBion  of  the  State. 

The  legal  damages  which  may  he  caused  hy  the 
execution  of  the  plana  of  the  petitioner  do  not  appear 
to  be.Buch  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  eqni- 
tahly  determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhal^tanta 
of  this  district  and  the  interests  of  other  mnnicipal 
corporations,  civil  divisions  of  the  State  and  the 
inhabitants  thereof,  it  is  hereby  determined  to  be 
necessary  to  modify  this  appfication  as  submitted  and 
it  is  hereby  modified  to  provide  as  follows : 

1.  Final  detailed  plans  and  specifications  for  the 
proposed  elevated  water  tank  shall  be  submitted  to 
this  Commission  for  its  approval  before  the  con^ruo- 
tion  of  such  tank  is  started  and  such  tank  shall  ttiere- 
after  be  completely  constructed  in  strict  accordance 
with  plans  and  specifications  which  have  been  so  sub- 
mitted and  approved. 

2.  In  the  event  that  hereafter  this  district  shall 
desire  to  develop  its  own  source  of  water  supply,  or 
to  obtain  water  by  purchase  or  otherwise  from  any 
muni(tip^ity  or  corporation  other  than  the  Jamaica 
Water  Supply  Company,  due  application  for  approval 
of  such  projeot  shall  be  made  to  this  Commission. 

3.  These  works  shall  be  completely  conatmcted  and 
placed  in  operation  within  two  years  of  the  date  of 
this  decision. 

In  consideration  of  the  above  and  subject  to  the 
modifications  heretofore  stated,  the  CommissioD, 
ttierefore,  finds  and  determines: 

First.  That  the  plans  proposed  are  jnstiiied  by 
public  necessity. 
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Second.  That  said  plans  provide  for  the  proper 
and  safe  constrnetion  of  all  work  connected  therewith. 
Third.  That  said  plana  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  that  filtration  is  at  the  present  time 
unnecessary. 

Fourth,  That  said  plans  are  jnst  and  equitahle  to 
the  other  municipalities  and  edvil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable 
provisions  for  the  determination  and  paymeni  of  any 
and  all  legal  damages  to  persons  and  property,  both 
direct  and  indirect,  which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lauds. 

Wherefore,  the  Water  Control  ComnuBsi-on  does 
hereby  approve  the  said  application  of  the  Garden 
City  Park  water  district  as  thus  modified. 

In  witness  whereof,  the  Water  Control  Com- 
mission has  caused  this  determination  and 
approval  to  be  signed  by  the  members 
thereof  and  has  caused  its  official  seal  to 
be  affixed  hereto  and  has  filed  the  same 
[l.  8.]  with  alt  maps,  plans,  reports  and  other 
papers  relating  thereto  in  its  office  in  the 
city  of  Albany,  this  Slst  day  of  May,  1922. 
Wateb  Conteol  Commission 

AXEXANDEB   MaCDONAU) 

Conservation  Cofnmissioner 
Chablbs  D.  Newton 

Attorney-General 
Fbakk  M.  Williams 

State  Engineer  and  Surveyor 
A.  H.  Pbseihs 

Secretary  to  the  Cpmmission 
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In  the  Matter  of  the  Application  of  a  Certain  Water 
District  in  the  Town  of  Williamson,  Wayne 
County,  N.  Y.,  for  Approval  of  Its  Acquisition  of  a 
BoQTce  of  Water  Supply  and  of  Its  Financial  and 
Engineering  Plans  for  the  Construction  of  a  Water 
Supply  System 

Water  Supply  Application  No.  286 
(Wata  Control  Commission,  Ma;  31,  1922) 
AppUuttou  v^ored  h  modUM. 

By  thb  Commission. —  Frank  H.  Van  Eenwyk, 
Josiah  W.  Bruno  and  Kaymond  J.  Burlee,  water  com- 
missioners of  the  East  Williamson  water  district,  of 
the  town  of  Williamson,  Wayne  county,  N.  Y.,  on  May 
3,  1922,  made  application  to  the  Water  Control  Com- 
mission for  approval  of  the  project  of  that  district  for 
establishing  a  water  supply  system  therein  and 
obtaining  a  supply  of  water  therefor.  This  applica- 
tion was  filed  in  the  ofBce  of  the  Commission  May  4, 
1922. 

On  May  23, 1922,  the  Commission  caused  the  site  of 
tiie  proposed  works  and  the  proposed  source  of  water 
supply  to  be  inspected  by  one  of  its  engineers. 

After  due  notice  published  in  the  Williamson  Sen- 
tinel, the  hearing  on  this  application  was  held  in  the 
of&ce  of  the  Fmit  Belt  Preserving  Company  in  East 
Williamson  on  May  23,  1922,  at  10:00  o'clodt  in  the 
forenoon.  At  this  hearing  the  Commission  consid- 
ered the  petition,  maps  and  plans  submitted,  examined 
witnesses  and  heard  arguments  for  the  project,  as 
shown  by  the  minutes.  The  petitioners  appeared  in 
person  and  were  represented  at  the  hearing  by  Henry 
0.  Button,  their  attorney.  No  objections  were  fil^ 
and  no  one  appeared  in  opposition. 
Water  for  the  supply  of  the  inhabitants  of  Ea«t 
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Williamson  water  district  is  to  be  pardiased  by  meter 
from  the  Williamson  water  district.  In  the  various 
streets  and  roads  of  East  Williamson  water  district 
a  water  distrlbation  system  is  to  be  constructed,  con- 
sisting of  13^  feet  of  Bix-in<di  and  4,920  feet  of  eight- 
indi  cast-iron  pipe;  twenty-nine  double  nozzle  fire 
hydrants  —  foar  with  steamer  connections — are  to 
be  installed  for  fire  protection  purposes.  On  a  hill 
south  of  the  district  a  175,000  gallon  reservoir,  52 
feet  in  diameter  by  14  feet  deep,  with  the  flow  line 
thereof  at  the  same  elevation  as  that  of  the  similar 
reservoir  in  Williamson  water  district,  is  to  be  con- 
stracted.  The  expenditure  of  $40,000  has  been  author- 
ized for  the  construction  of  this  waterworks  syst^o. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows : 

East  Williamson  water  district  is  a  part  of  the  town 
of  Williamson,  Wayne  county,  situated  near  the  cen- 
ter of  tbat  coanty  about  five  miles  south  of  Lake 
Ontario.  It  extends  aloi^  the  Ridge  road  from  the 
easterly  limit  of  the  Williamson  water  district  to  the 
easterly  boundary  of  the  town  of  Williamson.  This 
hamlet  is  situated  in  a  productive  fruit  and  vegetable 
farming  region.  It  is  served  by  the  Ontario  division 
oi  the  New  York  Central  railroad,  running  between 
Oswego  and  Charlotte,  and  also  by  the  Bocheater  and 
Sodas  Bay  Electric  railroad.  This  hamlet  is  com- 
posed principally  of  residences  and  farm  houses  with 
8  few  stores.  The  industries  therein  are  the  canning 
plant  of  the  Fruit  Belt  Preserving  Company  and  the 
establishment  of  the  Wayne  County  Cold  Storage 
Company. 

According  to  the  petition  and  its  exhibits,  the  popu- 
lation of  this  district  is  approximately  600.  The  as- 
sessed valuation  of  all  taxable  property  within  the 
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limita  of  said  district  is  approximately  $300/XN).  Said 
district,  ai  such,  has  no  bonded  indebtedness. 

At  the  present  time  there  is  no  pnblic  water  snpply 
system  in  East  Williamson.  Water  for  domestic  pnr- 
poees  is  obtained  from  individaal  wells.  Recent  drain- 
age improvements  and  the  prolonged  dry  weather  of 
the  past  year  have  so  drawn  down  the  groand  water 
level  that  several  of  these  wells  have  gone  dry  and 
none  of  them  have  their  former  yield.  No  water  for 
fire  protection  parposea  is  available  in  the  district 
and  there  recently  have  been  severe  fire  losses  therein, 
which  might,  in  part  at  least,  have  been  prevented  had 
water  for  fire  protection  been  available.  It  is  evident 
that  need  for  a  public  water  supply  system  exists  in 
this  district. 

On  January  11,  1922,  a  taxpayers'  petition,  asking 
for  the  formation  of  said  district,  was  filed  in  the 
ofSce  of  the  town  clerk  of  the  town  of  Williamson. 
Acting  on  this  petition,  at  a  meeting  held  Jannary 
25,  1922,  the  town  board  of  the  said  town  formed  this 
water  district  and  appointed  the  signers  of  this  peti- 
tion as  water  commissioners  thereof.  These  water 
commissioners  have  filed  the  necessary  bonds,  quali- 
fied for  and  entered  into  the  duties  of  their  office. 
The  making  of  this  petition  to  the  Water  Control 
Commission  was  authorized  by  resolution  of  the 
Board  of  Water  Commissioners  of  said  district, 
adopted  at  a  meeting  held  May  2,  1^22. 

Plans  and  specifications  for,  a  report  on  and  an 
estimate  of  cost  of  this  proposed  project  were  pre- 
pared by  Harry  C.  Kittredge,  a  civil  engineer,  having 
an  oflSce  in  the  city  of  Rochester. 

Water  for  this  district  is  to  be  purchased  by  meter 
from  Williamson  water  district,  which  Hes  adjacent  to 
this  district  and  to  the  west  thereof.  These  two  dis- 
tricts are  substantially  one  community  and  ahoulcf 
properly  be  served  with  water  from  the  same  soxirce. 
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The  listing  waterwoi^s  system  in  Willijuoson  water 
district  waa  approved  by  the  ConserratioiL  CommiB- 
sion  December  31,  1913  (Water  Sn^ly  A^lioatlon 
No.  150),  and  a  permit  to  operate  these  works  was 
issued  by  said  Commission  May  7,  1915.  Williamson 
water  distriot  pomps  water  from  Lake  Ontario  and 
purifies  it  by  filtration  and  chlorination.  The  pam.p- 
ing  and  filtering  plants  have  a  capacity  of  ainrnt  500,- 
000  gallons  per  day. 

It  was  stated  by  Mr.  Eittredge,  who,  in  addition 
to  being  the  engineer  for  tiie  Sast  Williamson  water 
district,  was  also  the  engineer  for  the  Williamson 
water  district,  that  during  the  past  year  water  was 
pumped  into  Williamson  pmnping  stataon  on  an  aver- 
age less  than  fonr  and  one-half  hours  per  day  for  six- 
day  week;  that  during  the  summer  the  station  was 
c^erated  for  fifty  hours  in  a  six-day  we^  and  that 
during  the  winter  bat  for  a  few  faours  on  three  days 
out  of  a  week.  The  increase  in  the  number  of  persons 
to  be  served  if  the  proient  project  is  earned  out  is 
approximately  50  per  cent  and  it  may  be  assumed 
that  the  demands  on  the  Williamson  pumping  station 
will  be  increased  only  by  that  amount.  It  is,  there- 
fore, evident  that  the  present  installation  of  pumps 
and  filters  will  be  more  than  sufBcient  to  supply  the 
needs  of  the  peoirfe  of  both  these  districts  with  water. 

Lake  Ontario  water,  purified  by  filtration  and 
dilorination  in  the  existing  pumping  plant  of  the  Wil- 
liamson water  distrust,  is  of  satisfactory,  sanitary 
quality. 

It  has  been  estimated  by  the  engineer  of  the  dis- 
trict tluit  these  works  can  be  completely  constructed 
at  «  price  not  exceeding  $40,000.  Hiis  estimate  was 
based  on  an  assumed  oost  for  cast-iron  pipe  of  $50 
pw  ton.  As  such  pipe  ts  now  selling  at  from  $4  to  $5 
less  per  ton  than  was  estimated,  it  would  seem  that 
sufficient  fmda  bad  been  provided.    If  such  proves 
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to  be  the  case  the  extra  money  may  be  used  in  con- 
Btruoting  a  larger  reservoir,  a  greater  length  of  eight- 
inch  pipe,  or  both. 

If  completely  oonstmcted  in  accordance  with  the 
plans  and  specifications  submitted,  witli  oarefnl  woi^- 
manship  and  suitable  materials,  these  works  will  be 
satisfactory  and  safe. 

One-half  acre  of  land  is  to  be  acqoired,  on  which 
to  bnild  the  distribatiou  reservoir.  It  will  also  be 
necessary  to  acquire  a  right  of  way  for  the  pipe  line 
leading  to  this  reservoir. 

Lake  Ontario  appears  to  be  the  only  suitable  source 
of  supply  for  this  district  and  the  additional  cost  of 
bnilding  an  independent  pumping  station  and  filter 
plant  to  supply  this  district  would  not  be  justified  at 
the  present  time. 

The  carrying  out  of  this  project  will  have  no  ad- 
verse effect  on  the  water  supply  interests  of  any  other 
ctnnmunity  or  civil  division  of  the  State. 

The  legal  damages  whi^  may  be  caused  by  the  exe- 
cution of  the  plans  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  spedal  consideration  or 
legislative  enactment  in  order  that  they  may  be  equi- 
tably determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  district  and  the  interests  of  other  mnni<apal 
corporations,  civil  divisions  of  tbe  State  and  the  in- 
habitants thereof,  it  is  hereby  determined  to  be  neces- 
sary to  modify  this  application  as  submitted  and  It 
is  hereby  modified  to  provide  as  follows: 

1.  It  will  be  required  tbat  this  waterworks  system 
be  completely  constructed  and  pnt  in  service  within 
the  period  of  two  years  from  the  date  of  this  decision. 

In  consideration  of  the  above  and  subject  to  the 
modification  heretofore  stated,  the  CommisBioUf  there- 
fore, finds  and  determines: 
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First.  That  the  plans  proposed  are  jtistified  by 
pnblio  necessity. 

Second.  That  said  plana  provide  for  the  proper 
and  safe  constrnctlon  of  all  woi^  conseoted  therewith. 
Third.  That  said  plana  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  filtration  of  each  addi- 
tional supply. 

Fourth.  That  aaid  plans  are  jast  and  equitable  to 
the  other  municipalities  and.  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necesBities  for  sources  of  water  supply. 

Fifth.  Thai  said  plans  make  fair  and  equitable 
provisions  for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persona  and  property,  both 
direct  and  indirect,  which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  aaid  lands. 

Wherefore,  the  Water  Control  Commission  does 
hereby  approve  the  said  application  of  the  East  "Wil- 
liamaon  water  district  as  tiins  modified. 

In  witness  whereof,  the  Water  Control  Com- 
mission has  caused  this  determination  and 
approval  to  he  signed  by  the  members 
thereof  and  has  caused  its  official  seal  to 
[li.  s.]  be  affixed  hereto  and  has  filed  the  same 
with  all  maps,  plana,  reports  and  other 
papers  relating  thereto  in  its  office  in  the 
city  of  Albany,  this  31st  day  of  May,  1922. 
Watbb  Contbol  Commissioh 

AliEXANDBB  MA.CDONALD 

Conservation  Commissioner 
Cbables  D.  Nbwtok 

Attomey-Generai 
Fbane  M.  Wiujamb 
A   TT  Vnac  State  Engineer  and  Surveyor 

Secretary  to  the  Commission 
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In  the  Matter  of  the  Application  of  the  Inooiporated 
Village  of  Scboharib,  Town  of  Schoharie,  Comity 
of  ScQioharie,  State  of  Nerw  York,  for  Additional 
"Water  Supply 

"Water  Sopply  Application  No.  2S7 

(Water  Control  CommisBion,  Hay  31,  1922) 

Application  approved  ai  modified. 

Bt  THa  CoMMBBioK. — Gny  D.  Vroman,  Wallace  J. 
Zimmer  and  Charles  Borict,  respectively  the  presi- 
dent and  tniBtees  of  the  incorporated  yillajj^e  of  Sdio- 
harie,  on  May  4,  1922,  made  application  to  the  Water 
Control  Commission  for  approval  of  the  project  of 
that  village  for  obtaining  a  new  and  additional  sooree 
of  water  anpply. 

On  May  19,  1922,  the  Commission  oansed  Hie  site  of 
the  proposed  works  and  the  proposed  sonree  of  water 
anpply  to  he  inspected  hy  one  of  its  engineer?. 

After  due  notice  puhlished  in  the  Schoharie  Repub- 
lican and  County  Democrat  of  Schoharie,  the  hearing 
on  this  application  was  held  in  the  Schoharie  Connty 
Conrt  House  in  the  village  of  Schoharie  on  M<ay  19, 
1922,  at  10  rOO  0  'dock  in  the  forenoon.  At  tMs  hear- 
ing the  CommisHion  considered  the  petition,  maps  and 
plans  snbmitted,  examined  witnesses  and  heard  argra- 
ments  for  the  project,  as  shown  by  the  minntes.  The 
petitioners  appeared  in  person.  No  objections  were 
filed  and  no  one  appeared  in  opposition. 

It  is  proposed  to  develop  Wilber  spring,  situated 
abont  three  and  one-half  miles  northeast  of  the  vil- 
lage, as  an  additional  source  of  water  supply.  A  small 
reoeiving  basin  is  to  be  constructed  at  the  ^ring  ant* 
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water  led  thence  by  gravity  through  a  line  of  pipe, 
10,400  feet  long,  nz  inches,  or  perhapa  fonr  inches  and 
six  inches,  in  diameter,  to  connect  to  the  eziating  sup- 
ply pipe  at  the  point  where  it  crosses  Fox  creek. 

After  due  stady  of  the  petition  and  its  exhibits,  the 
evidence  and  argnmentB  given  at  die  hearing  and  the 
report  of  the  engineers  of  the  Commismon  on  this 
application,  it  appears  as  follows : 

Schoharie  is  an  incorporated  village  in  the  town  of 
Schoharie  and  is  the  county  seat  of  Schoharie  county. 
It  is  situated  northeast  of  the  center  of  that  county 
on  'Sohoharie  creek.  It  is  a  rural  community,  con- 
taining a  milk  plant  and  near  a  large  quarry.  It  is 
reached  by  the  Middleburg  and  Schoharie  railroad,  a 
branch  line,  joining  the  Susquehanna  division  of  the 
Delaware  and  Hudson  railroad  at  Schoharie  junction. 

According  to  the  petition  the  present  population  of 
this  village  is  between  1,000  and  1,100;  by  the  census 
of  1920  it  was  %1.  The  total  assessed  valuation  of 
taxable  property  within  the  village  limits  was  shown 
by  the  last  roll  to  be  $419,674.  The  total  ontstanding 
bonded  indebtedness  of  the  village  is  $19,000,  of  which 
amount  $14,400  was  incnrred  for  water  supply 
purposes. 

A  municipal  water  supply  system  was  constructed 
by  tiiis  village  in  1905.  Water  Is  drawn  from  a  stream 
tributary  to  Fox  creek,  which  flows  out  of  a  oavem 
on  the  southerly  slope  of  Barton  Hill,  about  one  mile 
enat  of  Vroomans.  This  water  Is  collected  in  a  small 
basin  a  short  distance  below  the  cavern  and  flows  from 
thence  by  gravity  through  a  snpply  main  consisting 
of  six-inch  and  four-inch  cast-iron  pipe  to  a  350,000 
gallon  distribution  reservoir  on  a  hill  east  of  the 
village.    The  whole  eystram  operates  by  gravity. 

Not  long  after  the  construction  of  this  system  the 
source  of  supply  began  to  be  insufficient  during  dry 
40 
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weather.  Thia  was  apparently  caosad  partly  by  in- 
crease in  the  nee  of  water  in  the  village  and  partly  by 
a  change  in  the  oavem  itaelf,  whereby  the  flow  <k 
water  into  the  cc^ecting  basin  was  dimini^iecL  For 
many  years  the  water  rapply  of  this  village  hae  been 
augmented  by  pumping  water  from  Fox  ereek  at  a 
point  where  it  is  crossed  by  the  Buj^ly  main.  Last 
Septeouber  the  flow  from  the  oavem  was  found  to  be 
20,000  gallons  per  day  and  83,000  gallons  in  addition 
were  being  pomped  at  large  expense.  As  tiie  water 
of  Fox  creek  is  undonbtedly  contaminated  and  as  the 
village  has  no  aotfaority  from  tke  State  to  nse  it^  it  ifl 
evident  that  need  for  an  additional  sooree  of  mter 
supply  exists. 

At  a  meeting  held  December  20,  1921,  the  board  of 
trustees  of  said  village  sahmitted  to  the  deeton 
thereof,  at  a  speoial  election,  a  proposition  to  develop 
an  additional  sonroe  of  water  supply  and  to  issoe  vil- 
lage bonds  to  flnanoe  the  undertaking  in  an  amount  not 
less  than  $13,500  and  not  greater  than  $16,500.  The 
election  was  held  January  3,  1922,  and  the  propo- 
sition carried  in  the  affirmative  without  dissenting 
vote. 

Plans  of,  report  on  and  speeificationB  for  Um  pro- 
posed waterworks  construction  were  prepared  by 
Norrell  Vrooman,  a  civil  engineer,  having  an  office  in 
the  dty  of  Gloversville. 

"Wilber  spring,  tiie  proposed  source  of  water  anpply, 
is  a  tributary  of  Louse  kill,  which  in  tarn  flows  into ' 
Fox  ere^.  The  spring  is  situated  on  the  southeast- 
erly slope  of  Barton  Hill,  about  one  and  three-quarter 
miles  northeast  of  the  present  sonree  of  supply  and 
at  an  elevation  100  feet  higher  .than  it.  This  spring, 
in  all  probability,  comes  from  a  limestone  caverSf 
although  no  such  cavern  is  visible.  The  real  origin 
of  the  water  is  not  known,  but  very  possibly  it  c 
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from  a  lai^  suak  bole  about  o»e  tad  one-half  miles 
north  of  it.  Last  September,  dnring  extreme  dry 
weathar,  the  measured  yield  of  this  spring  was  134,- 
000  gallons  per  day,  an  amount  vhieh  would  be  more 
than  Bofiaient  to  supply  the  inesent  needs  of  the 
village. 

Wither  spring  issnea  from  the  side  of  a  hill  in  a 
patch  of  woods.  Analyses  indicate  that  the  water  is 
of  satisfactory  quality  and  there  are  no  visiUe  sources 
of  pollution.  As  it  is  a  limestone  spring,  unsuspected 
Bourees  of  pollution  may  exist  or  later  become  active. 
At  the  pcesent  time  it  seems  that  the  saaltary  quality 
of  the  water  of  this  spring  will  he  sufficiently  pro- 
tected, as  proposed,  by  the  aoquisition  of  a  small  area 
of  land  covering  the  immediate  spriDg  basin,  the  coa- 
stmotion  of  a  Ught  concrete  collecting  basin  about  the 
spring,  which  will  exclude  surface  wash,  and  the 
fencing  of  the  land  about  the  spring  to  prevent  access 
ot  cattle  and  unauthorized  persons  to  it.  As  an  ad<ti- 
tional  preeaution,  the  Commission  will  require  that, 
if  future  inspections  or  analyses  shall  show  neoesaity 
therefor,  the  village  shall,  under  order  from  the  Coin- 
mission,  sterilize  all  water  drawn  from  its  diBtribn- 
tion  reservoir  by  the  use  of  liquid  chlorine  or  other 
approved  means. 

Plans  end  spedfieattons  for  the  proposed  works 
provide  for  sale  and  satisfactory  eonstntetion. 

A  smaU  tract  of  land  is  to  be  acquired  about  the 
siwing  and  a  right  of  way  for  the  pipe  line  oouwcting 
the  spring  with  the  existiDg  sopply  pipe. 

Alternative  sources  of  supply  exist,  bvt  the  only 
ones  which  appear  to  he  tnitahle  are  Sdioharie  and 
Fox  ereekn,  watcv  from  neither  of  which  souEoes  of 
supply  would  be  suitable  without  filtration  and 
steriBsation. 

Q3ie  carrying  out  of  this  project  by  the  viUag«>  of 
[SduAarie  will  not  in  any  way  afFect  the  water  supply 
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interests  of  any  other  municipality  or  dvil  diviuon 
of  the  State. 

The  legal  damages  which  may  he  caused  by  the  eze< 
cation  of  the  plane  of  the  village  do  not  appear  to  be 
Bnoh  as  to  require  any  special  consideration  or  l^s- 
lative  enactment  in  order  that  they  may  be  equitably 
determined  and  paid. 

In  order  to  protect  the  intereats  of  the  inhaftntants 
of  this  village  and  the  interests  of  other  monicipal 
corporations,  civil  divisiooB  of  the  State  and  the  in- 
babitanta  thereof,  it  is  hereby  determined  to  be  neces- 
sary to  modify  this  application  as  safamitted  and  it  is 
hereby  modified  to  provide  as  follows : 

1.  The  land  aboat  Wilber  spring  shall  be  tightly 
fenced  and  the  entrance  of  cattle  and,  as  far  as  pos- 
sible, of  onanthorized  persons  within  the  endosore 
shall  be  prevented. 

2.  If  fntore  analyses  or  inspections  shall  show 
necessity  therefor,  the  village  shall,  upon  order  of  this 
Commission,  sterilize  all  water  supplied  to  the  village 
of  Schoharie  by  the  ose  of  liquid  chlorine  or  other 
satisfactory  process. 

3.  These  proposed  works  shall  be  completely  oon- 
structed  and  pnt  into  use  within  two  years  from  the 
date  of  this  decision. 

4.  After  Wilber  spring  has  been  developed  as  a 
source  of  water  supply  for  the  village  of  Schoharie, 
the  use  of  Fox  creek  as  such  a  source  of  supply  shall 
be  discontinned  and  that  stream  shall  not  again  be 
used  until  such  use  has  been  doly  approved  by  the 
Water  Control  Commission. 

In  consideration  of  the  above,  and  subject  to  the 
modifications  heretofore  stated,  the  Commission, 
therefore,  finds  and  determines : 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 
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Second.  That  said  plans  provide  for  the  proper 
and  safe  oonstrnotion  of  all  work  connected  therewit^i. 
Third.  That  said  plane  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  that  filtration  is  at  the  .present  time 
annecessary. 

Fourth.  That  said  plans  are  just  and  eqnitable  to 
the  other  mnnicipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
partienlar  consideration  being  given  to  their  present 
and  fntare  necessities  for  soaroes  of  water  supply. 

Fifth,  miat  said  plane  make  fair  and  eqnitaible 
provisions  for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property,  both 
direct  and  indirect,  which  will  result  from  the  ezecn- 
tion  of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Control  Commission  does 
hereby- approve  the  said  application  oi  the  village  of 
Schoharie  as  thus  modified. 

In  witness  whereof,  the  Water  Control  Com- 
mission  has  caused  this  determination  and 
approval  to  be  signed  by  the  members 
thereof  and  has  caused  its  official  seal  to 
[ii.  B/]  be  affixed  hereto  and  has  filed  the  same 
with  all  maps,  plana,  reports  and  other 
papers  relating  thereto  in  its  office  in  the 
city  of  Albany,  this  »lst  day  of  May,  1982. 
Waixb  Contbol  Cohhisbion 

AliEXADDBB  MACDOyALD 

Conservation  Gommissioner 
Chablbs  D.  Niwtton 

Attoriiey-Qenerdl 
Fbank  M.  Wiu-iams 

State  Engineer  amd  Surveyor 
A.  H.  Pebkins 

Secretary  to  the  Commisnon 
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Bi  th«  Matter  of  tlM  Claim  for  Comp^isatioB  tmder 
the  Workmen's  CompenBation  Law  Made  hy  JENim 
W,  Bailey,  Widow  of  William  Bailey,  Deceased,  for 
the  Death  of  William  Bailey,  against  School  Dis- 
TMOI  No.  5,  Town  of  Leicester,  Cuyixkvuam,  N.  Y., 
Employer 

Death  Case  No.  710755-K 

(ZBdnstiutl  Boud,  Iby  26, 1923) 

Jaattw  a<  pildle  Khool  kUtod  br  iQlodA  —  ftwact  ■»<•. 

&^>lo7M,  tlM  janitor  ot  a  pablie  sobm^  via  kBlad  by  aa 
Bqiloaion  of  Bfttnral  gu  in  a  well  being  ezeaTsted  near  tfai 
■ehool.  At  the  time  of  receiving  Hie  injnries  which  reanlted  in 
his  deatii  the  employee  was  looking  over  tb6  edge  of  Uie  weS 
for  tlte  ptupoee  of  learning  whether  any  of  the  pKpila  of  the 
mskoti  -wm  down  in  the  wdL  Award  oC  uwupwliwi  uada 
to  widow. 

Thia  claim  came  tm  for  hearing  before  the  State 
Indnatrial  Board  at  Bochester,  N.  Y.,  on  Jamiary  1^ 
1»2S,  February  11, 1922,  and  Mardi  4, 1922. 

A.  C.  01p»  for  ^inunt. 

AmtiA  W.  Grwia,  for  employer. 

Bt  thb  Boabd. — All  the  evidenoe  having  been  heard 
and  dnly  oensidered,  the  State  Indostrial  Board 
makes  its  conclnsions  of  fact  and  award,  aa  follows: 

On  September  12,  1921,  the  day  on  which  William 
Bailey  received  tiie  injnries,  ^riuek  resnlted  in  his 
deatb  en  September  13,  1991,  he  resided  at  Cnyler- 
ville,  K.  Y.,  and  was  employed  as  a  janitor  «t  a  ]i*tbli« 
school  by  school  distriot  No.  5,  town  of  Lnoestw,  Cay- 
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lerville,  N.  T. ;  said  school  district  No.  5  at  the  town  of 
Leicester,  Cnylerville,  N.  T.,  being  a  legal  subdivision 
of  the  State  of  New  York. 

On  September  12,  1921,  William  Bailey  was  work- 
ing for  his  employer  as  a  janitor  in  a  public  school  in 
school  district  No.  6,  town  of  Leicester,  Cuylerville, 
N.  T.,  and  while  engaged  in  the  regular  course  of  his 
employment  on  the  premises  of  his  employer,  adjaeent 
to  said  school,  he  went  from  said  school  to  a  place 
aboot  fifty  feet  therefrom,  where  the  said  employer 
was  having  excavated  a  well. 

The  said  school  was  a  primary  school,  and  the 
sdiolars  were  children  nnder  the  age  of  -fifteen  years, 
and  for  sometime  prior  to  September  12,  1931,  the 
scholars,  from  childish  curiosity,  often  went  down 
into  the  well,  and  William  Bailey  had  warned  the  said 
scholars  to  keep  away  from  the  well.  It  was  the  duty 
of  William  Bailey  as  the  janitor  of  said  school,  to 
prevent  the  children  in  the  school  from  being  injured 
through  their  own  carelessness  or  negligence.  About 
fifteen  minutes  before  William  Bailey  started'to  in- 
spect the  well  on  September  12,  1921,  a  scholar  in  said 
school  had  descended  into  the  well. 

At  the,  time  that  William  Bailey  went  from  aaid 
school  toward  the- said  well  it  was  during  the  noon 
hour  and  abont  five  minutes  before  the  afternoon  ses- 
sion was  to  start,  and  he  went  from  the  school  to  the 
well  to  look  into  the  same  to  see  whether  any  of  the 
scholars  in  said  school  had  disobeyed  his  instructions 
by  descending  into  the  well,  and  as  he  looked  over  the 
edge  of  the  well  for  the  purpose  of  learning  whether 
any  of  the  said  scholars  were  down  in  the  well,  a 
workman,  who  was  excavating  the  well,  struck  a 
match  for  the  purpose  of  lighting  a  cigarette,  and 
natural  gas,  which  had  seeped  through  the  fissures  of 
a  rook,  exploded,  and  as  a  result  of  the  ^plosion  Wil- 
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liam  Bailey  waa  blown  into  the  air,  and  when  he 
alighted  he  stmok  his  head  on  a  saw-horse,  and  re- 
ceived injaries,  which  resnlted  in  his  death  on  Sep- 
tember 13, 1921. 

The  injuries  which  resulted  in  the  death  of  William 
Bailey  were  accidental  injuries  and  arose  out  of  and 
daring  the  course  of  his  employment. 

The  average  weekly  wage  of  William  Bailey  was  the 
sum  of  thirteen  dollars  and  forty-slz  cents. 

William  Bailey  left  him  sarviving  Jennie  W.  Bailey, 
widow,  aged  forty-nine  years,  the  claimant  herein. 

Award  of  compensation  is  hereby  made  against 
school  district  No.  t,  town  of  Leicester,  Cnylerville, 
N.  Y.,  employer,  to  Jennie  W.  Bailey,  widow  of  Wil- 
liam Bailey,  deceased  employee,  aged  forty-nine 
years,  at  the  rate  of  $4,038  per  week,  dnring  widow- 
hood and  two  years'  compensation  in  one  lump  sum 
upon  remarriage;  and  to  Jennie  W.  Bailey,  widow, 
in  the  sum  of  $100  on  account  of  the  funeral  expenses 
of  William  Bailey,  deceased. 

Present  pajrment,  pursuant  to  said  award,  is  due 
and  payable  in  the  sum  of  $332.01  covering  the 
period  from  September  13, 1921,  to  April  4, 1922. 
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la  the  Matter  of  the  Petition  (or  Complaint)  of 
"Watnb  Telephone  Company,  under  Snbdivision  1, 
Section  97,  Public  Service  Commission  Law,  for 
Permission  to  Increase  Telephone  Rates  on  its 
Lyons  Exchange 

Case  No.  75 

In  the  Matter  of  the  Complaint  of  Telephone  Sab- 
soribers  on  the  Newark  Exchange  against  Watnb 
Tbubphone  Company,  as  to  Bates  Charged  for  Tele- 
phone Service 

Case  No.  8029 

Li  the  Matter  of  the  Complaint  of  Telephone  Sub- 
scribers on  the  Palmyra  ("Wayne  County)  Exchange 
against  Wayne  Telephone  Company,  as  to  Bates 
Charged  for  Telephone  Service ;  as  to  Service ;  and 
as  to  Port  Gibson  Subscribers 
Case  No.  8223 

In  the  Matter  of  the  Complaint  of  the  Board  of  Tms- 
teee  of  the  Village  of  Sodus,  Wayne  County,  against 
Wayne  Telephone  Company,  as  to  Bates  Charged 
for  Telephone  Service  in  Said  Village,  and  as  to 
Service 

Case  No.  8229 

(Public  Service   Commiasion,  June  14,  1922) 

TtUplione  companlM  —  ntea  —  going  tiIti* — renrre  for  depn- 
cfitlon  — ratnni  — chargB  of  fedaral  Income  Uz  to  operttisg 


Goittg  vaUte.  Where  A  company  takes  over  by  pnrobBse  the 
propartiee  of  otlier  compuiiee,  items  of  going  value  an  not 
proper  additions  to  the  fixed  espital  of  the  eonsohdated  eom- 
pany.  There  is  no  evidence  in  the  ease  to  show  that  the  pnr- 
cihaae  price  of  the  propeitiea  acquired  did  not  inelnde  items  of 
gdag  valsa.    (P.  639.) 
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Bettrve  for  depreciation.  The  company  chu^ges  to  aperar 
tion  {<v  depTeci&tion  of  plant  and  equipment  acqnind  with 
eapital  famished  hy  mreetorB  in  its  eoterprise,  md  slao  on 
that  portion  of  plant  and  eqaipm*nt  which  it  has  acquired  by 
Qie  hm  of  the  depremation  reeerre.  The  purpose  of  a  reserve 
is  to  secure  to  the  inTestors  in  an  enterprise  of  this  eharaeter 
their  Inytstment  nniaipaired  and  to  secure  to  the  public  the 
eontinnation  of  ita  eerrioe  by  the  perpetuation  of  plant  and 
equipmoib  It  is  entitled  to  a  nserve  sufficient  for  such  pur- 
poses. It  is  not  entitled  to  establish  fay  charg«s  to  operation  a 
reaerve  larger  than  is  required  for  gnch  purposes.     {P.  641.) 

Betwn,  In  considering  the  average  return  upon  the  pn^>erl; 
actually  used  in  public  aerviee  and  Ae  neoeeaity  of  maluus 
reBerrationa  out  of  income  for  surplus  and  oontingMtniea,  the 
Commisaion  has  in  mind  the  decline  in  cost  of  money,  the  charge 
of  federal  income  tax  to  operating  expenses,  the  amortization 
of  flaapense  account  and  the  diarge  to  operatii^  expenses  upon 
plant  and  equipment  for  depi-eciation.     (F.  646.) 

Antes  redueed  gmenlly  in  all  servioe  olassifleationa. 

George  S.  Tinklepaugh,  for  the  Wayne  Telephone 
Company,  as  petitioner  and  respondent. 

Henry  P.  McDonough,  president  and  general  taan- 
ager,  Wayne  Telephone  Company. 

Charles  P.  Williams,  for  the  villages  of  Sodns  and 
Ly<mB. 

Ernest  F.  Fox,  for  complainii^  telephone  sab- 
scribers  on  Newark  Exchange. 

F.  E.  Converse,  for  complaining  telephone  sab- 
Bcribera  on  Palmjm  Exchange. 

E.  W.  Hamn,  for  the  town  of  Lyons,  N.  T. 

Vijr  VooBHis,  Commissioner. —  The  above  cases 
aiise  respeetively  on  complaints  of  telephone  snb- 
scribers  of  the  Newarfc  exdiange,  the  Palmyra 
exchange  and  the  board  of  tmstees  of  the  village  of 
Sodns  that  the  rates   charged  the   subscribers  by 
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Wayne  T6lei&on«  Company  on  these  various 
-exchangee  are  excessive,  unjust  and  unreasonable; 
and  on  1he  complaint  of  Wayne  Telephone  Company 
that  the  rates  in  effect  on  its  Lyons  exchange  are 
insniSicient  to  yield  reasonable  compensation  for  the 
'service  rendered  through  that  exchange. 

Tixe  Wayne  Telephone  Company  was  organized  in 
1910  and  took  over  by  purchase  the  properties  of  the 
Wayne-Monroe  Telephone  Company  and  the  Wayne 
'County  Telephone  Company,  independent  companies, 
and  leased  the  telei^one  plant  of  the  New  York  Tele- 
phone Company  in  Wayne  county  which  it  afterwards 
purchased.  It  has  a  monopoly  of  the  telephone  busi- 
ness in  the  county  of  Wayne  with  the  exception  of  the 
town  of  Savannah  with  which  service  it  has  toll  con- 
nection. It  is  one  of  the  companies  known  as  Bell 
controlled,  the  New  York  Telephone  Company  being 
the  owner  of  70  per  cent  of  its  capital  stock.  During 
ihe  period  of  Federal  control  the  exchange  rates  of 
this  company  were  not  increased ;  when  control  was 
restored  to  the  company  it  made  a  general  increase  in 
its  rates  throughout  its  territory  eflfective  September 
1,  1919,  and  made  a  further  increase  in  its  rates 
effective  December  1,  1919.  Against  the  increased 
rates  effective  December  1,  1919,  the  trustees  of  the 
village  of  Newark  and  the  trutsees  of  the  village  of 
Sodas  made  complaints  which  were  afterwards  with- 
drawn. The  trustees  of  the  village  of  Lyons  also 
made  complaints  against  these  rates  effective  Deceni- 
her  1, 1919,  and  while  this  case  was  pending  undeter- 
mined by  the  former  Commission  the  company  filed 
a  new  sdiedule  of  rates  increasing  generally  rates 
throughout  its  territory  effective  October  1,  1920. 
This  schedule  increased  the  rates  on  the  Lyons 
exchange  over  the  rates  against  which  complaint  was 
then  pending. 
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The  former  Comnusaiou  in  the  Lyons  Case  (No. 
7165),  24  St  Dept.  Bep.  438,  held  that  the  rates  set 
forth  in  the  tariff  effective  December  1,  1919,  for  the 
Lyons  exchange  were  not  unreasonable  bat  were 
amply  adequate  to  secure  to  the  company  a  proper 
retam,  and  the  rates  of  the  tariff  effective  October  1, 
1920,  Bhowing  an  increase  beyond  the  rates  found 
ample  and  sufiEtdent  to  give  a  proper  retom,  should 
not  be  permitted  to  become  effective  on  that  exchange. 

The  increased  rates  of  the  schedale  of  October  1, 
1920,  became  effective  npou  all  exchanges  of  this 
company,  es;ept  the  Lyons  exchange.  The  company 
now  asks  that  the  rates  on  the  Lyons  exdiauge  be 
increased  to  the  amount  specified  in  its  sohednle  filed 
for  that  exchange  which  was  suspended  by  tiie  former 
Commission  as  stated,  and  the  complaining  snlb- 
Bcribers  contend  that  the  rates  of  that  schedale 
(October  1,  1920)  now  beii^  charged  and  collected 
are  anreasonable  and  unjust  insofar  as  they  affect 
their  respective  exchanges. 

These  cases  under  review  were  regarded  as  one 
ease.  No  attempt  was  made  on  the  hearings  to  segre- 
gate or  allocate  the  company's  property  to  its  various 
exdianges.  Proofs  of  the  value  of  the  company's 
property  used  in  the  public  service  and  its  revenues 
and  operating  expenses  were  given  as  an  entirety. 
(A  startement  of  revenues  from  the  various  exchanges 
was  afterwards  presented.)  The  scope  of  the  hear- 
ing was  practically  broadened  into  an  inquiry  oon- 
ceming  the  propriety  of  the  rates  of  this  comjumy 
throughout  the  territory  served  by  it. 

The  hearings  were  closed  and  briefs  submitted  the 
latter  part  of  December  last.  The  company's  proof  of 
revenues  and  operating  expenses  was  for  various  short 
periods  since  October  1,  1920,  when  the  last  increase 
'in  rates   (Lyons  excepted)   became  effective.     Such 
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statements  being  rather  unsatisfactory  and  as  tlie 
time  was  so  dose  at  hand  for  the  receipt  of  the  com- 
pany's report  to  the  Commission  for  the  year  1921, 
it  was  deemed  advieable  to  await  it  and  ascertain  the 
actual  experience  of  the  company  for  that  entire  year. 
When  this  report  was  received  it  was  checked  by 
the  eng^eering  department  of  the  Commission  and 
the  cases  were  reopened  and  a  further  hearing  was 
had  at  whidi  this  annual  report  was  received  in  evi- 
dence and  a  statement  of  the  engineering  bureau 
upon  the  additions  to  fixed  capital  for  the  years  1920 
and  1921  showing  that  certain  reductions  should  be 
made.  The  company  did  not  dispnte  these  reductions. 
The  hearings  were  closed  on  the  20th  day  of  May, 
1921. 

Valuation  of  the  company's  property  as  of  Decem- 
ber 31,  1914,  and  December  31,  1919,  has  been  made 
by  the  former  Commission  in  proceedings  before  it. 

ITpoQ  the  application  of  this  company  for  permis- 
sion to  issue  $300,000  of  its  capital  stodc  (Case  4419, 
decided  October,  1916)  an  exhaustive  examination 
was  made  of  the  company's  property  and  the  unde- 
preciated value  of  its  fixed  capital  determined  to  be 
$415,517.84  as  of  December  31,  1914.  The  company 
accepted  this  valuation  and  <set  it  forth  upon  its 
books.  In  the  Lyons  case  the  Commission  took  this 
valuation  as  of  December  31,  1914,  with  the  additions 
to  fixed  capital  since  that  time  as  shown  by  the  books 
of  the  company  and  made  its  computation  of  the  value 
of  its  property.  The  company  in  these  cases  under 
consideration  has  presented  evidence  of  valuation  of 
its  physical  properties,  on  the  basis  adopted  by  the 
Commission  in  the  Lyons  ease.  No  other  proof  of 
value  was  given.  The  annual  report  shows  the 
amount  of  fixed  capital  as  of  December  31,  1921,  to 
.be  $575,214.08.  Deducting  therefrom  $6,782.17  under 
[credit  for  retirements  and  $4,200.69  an  overdiai^  for 
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removala  and  changes  as  shown  by  report  of  engiiiear- 
ing  biireaa,  makes  fixed  capital  nndepredated  tho 
sum  of  $564^31.22. 

The  reserve  for  depreciation  December  3X,  1921, 
as  shown  by  the  annual  report  is  $126,(37.97.  In  the 
capitalization  case  before  referred  to,  the  former 
Commission  fotmd  that  this  company  had  failed  to 
accnmalate  a  sufficient  reserve  for  depredation  of  its 
property,  which  it  then  determined  to  he  $67,871  as  of 
December  31,  1914.  To  bring  this  reserve  np  to  the 
amoant  of  thia  depreciation  the  Conunission  required 
the  transfer  from  surplus  of  $16,274  and  the  transfer 
of  the  smn  of  $39,575  to  such  reserve,  which  sum  was 
to  be  carried  in  a  suspense  account  to  be  amortized 
out  of  net  eamingB  at  the  rate  annoally  of  $4,000. 
The  company  accepted  sudi  determination  of  the 
depreciation  in  its  property  and  complied  with  the 
directions  of  the  Commission  creating  this  suspense 
account  of  $39,575  which  it  has  amortized  at  the  rate 
of  $4,000  a  year  leaving  unamortized  as  of  Decem* 
ber  31  last  the  amount  of  $10,482. 

In  the  Lyons  rate  case  the  Conunission  deducted 
this  sum  of  $39,575  from  the  accumulated  reserve  in 
arriving  at  the  value  of  the  investment  in  the  com- 
pany's property  on  the  ground  that  it  was  not  eontrib- 
uted  or  to  be  contributed  by  the  rate  payers  but  was 
to  be  amortized  from  the  net  eamii^B  of  the  com- 
pany. The  yearly  charges  to  operating  expenses  for 
depreciation  of  plant  and  equipment  are  now  fixed 
by  the  company's  directors  after  consideration  of  the 
condition  of  ita  property.  The  amount  of  the  reserve, 
therefore,  is  the  opinion  of  the  management  as  to  the 
existing  depreciation  in  its  plant  and  eqtvpment  as 
of  December  31,  1921.  This  reserve  should,  there- 
fore, be  deducted  from  fixed  capital  to  reach  a  base 
value. 

The    company    made     claims     fcf    arganiution. 
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expenses,  engineering,  interest  and  taxes  during  con- 
stmction  and  so-called  going  value.  It  produced  no 
evidence  that  such  expenses  were  incurred,  or  that 
deficits  or  losses  in  the  development  of  ita  bnainess 
usually  designated  going  value  had  been  sustuned. 
The  claims  of  the  company  in  this  regard  were  based 
on  various  theories  without  supporting  evidence.  ]ji 
the  Lyons  case  apparently  the  sasne  claims  were 
made;  they  were  disallowed  by  Commissioner  Kel- 
logg, except  the  sum  of  $9,000  for  organization  and 
development  costs.  The  grounds  of  the  disallowance 
were  that  this  company  took  over  by  purchase  the 
properties  of  other  companies,  and  that  items  of 
going  value  were  not  proper  additions  to  the  fixed 
capital  of  a  consolidated  company.  It  may  be  fur- 
ther said  that  there  is  no  evidence  in  the  case  to  show 
that  the  purchase  price  of  the  properties  acquired  did 
not  include  items  of  going  value.  The  presumption 
ia  that  it  did.  We,  therefore,  follow  Commissioner 
Kellogg  and  allow  $9,000  for  organization  and  devel- 
opment costs,  and  disallow  the  other  claims. 
A  rate  base  is  computed  as  follows: 

Fixed  capital  undepreciated  $664,231  22 

Deduction  of  reserve  126,037  97 

Value  of  the  company's  property  used  in 
the  public  service  $438493  35 

Allowing  as  was  done  in  the 
Lyons  case  1/12  annual 
revenues  for  cash  capital..  $17,927  OO 

Materials  and  supplies  as 
shown  by  report  for  1921 . .    36,079  00 

54,006  00 

Organization  and  development  costs. . . .         9,000  00 

Bate  base  $501,199  25 
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The  annual  report  shows  the  company's  telephone 
operating  revenues  for  the  year  1921  to  be  $215,- 
127.70,  its  non-operating  revennes  to  be  $2,315.35, 
aggregating  $217,443.05  (an  -increase  of  approxi- 
mately $18,000  over  the  revenue  of  1920). 

It  showB  the  operating  expenses,  including  taxes, 
rents  and  uncollectible  revenues  to  be  $177,360.65. 

The  duty  is  upon  this  company  to  furnish  adequate 
and  efficient  service  for  which  it  is  entitled  to  rates 
which  will  give  it  a  fair  return  upon  a  fair  valuation 
of  its  property.  It  enjoys  a  monopoly  of  the  tele- 
phone business  in  the  territory  which  it  serves  and 
is  chargeable  with  the  doty  of  exercising  still  and 
economy  in  the  management  and  operation  of  its 
properties  to  the  extent  which  it  would  be  forced 
to  do  if  competition  existed.  It  is  consequently 
necessary  to  carefully  study  and  scrutinize  its 
expenses  of  operation. 

These  expenses  for  1921  show  a  very  considerable  , 
increase  over  the  previous  year.  This  is  occasioned 
largely  by  an  increase  in  operators'  wages.  The 
president  of  the  company  testified  that  in  the  last 
three  or  four  years  there  had  been  several  increases 
in  wagM,  the  last  one  being  made  in  December,  1920; 
that  it  was  necessary  to  so  increase  wages  in  order 
to  keep  a  force  of  skilled  operators.  No  criticism 
can  be  made  of  the  management  in  this  regard  nor 
can  it  he  said  after  a  study  of  the  varions  items  that 
the  expenses  incurred  by  the  company  are  unreason- 
able or  improper  except  in  the  charges  to  operating 
expenses  for  maintenance  including  depreciation. 

In  the  capitalization  case,  to  which  reference  has 
been  made,  this  company  was  required  to  set  up  a 
depreciation  reserve  of  $67,871,  being  the  accrued 
depreciation  found  to  exist  in  the  property  as  f>( 
December  31,  1914.  This  reserve  has  increased  by 
the  excesses  of  yearly  charges  to  operating  exiwnses 
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over  realized  depreciation  to  the  sam  of  $126,037  as 
of  December  31, 1921.  For  tiiis  period  of  seven  years 
the  reports  to  the  Commission  show  realized  deprecia- 
tion in  plant  and  equipment  retired  of  $78,931, 
eipenae  incident  to  removal  of  plant  $7,869;  extra- 
ordinary repairs  diarged  to  reserve  $35,320,  making 
ohariges  to  reserve  of  $122,120,  which  with  sundry 
credits  is  an  average  for  this  period  of  approxi- 
mately $17,000  a  year. 

It  has  diarged  to  operating  expenses  for  deprecia- 
tion for  this  period  the  sum  of  $173,703  or  an  average 
of  approximately  $25,000  a  year  and  has  carried 
to  acoomnlation  of  reserve  approximately  $8,000  a 
year. 

The  reserve  directed  to  be  established  in  the  capi- 
talization case  bore  a  ratio  of  approximately  16  per 
cent  to  the  valne  of  the  depreciable  property  as  then 
determined.  Aa  of  December  31,  1921,  the  ratio  of 
reserve  to  depreciable  property  is  22  per  cent.  Since 
1914  its  reserve  has  increased  85  per  cent  while  its 
fixed  capital  has  increased  approximately  30  per  cent. 
The  reserve  has  been  invested  in  plant  and  equipment 
which  is  need  in  fumiehing  service  to  the  snbscribers. 

The  company  charges  to  operation  for  depreciation 
of  plant  and  equipment  acquired  with  capital  fur- 
nished by  investors  in  its  enterprise,  and  also  on 
that  portion  of  plant  and  equipment  whidi  it  has 
acquired  by  the  use  of  the  depreciation  reserve.  The 
purpose  of  a  reserve  is  to  secure  to  the  investors  in 
an  enterprise  of  this  character  their  investment 
unimpaired  and  to  secure  to  the  public  the  continua- 
tion of  its  service  by  the  perpetuation  of  plant  and 
equipment.  It  is  entitled  to  a  reserve  sufficient  for 
snch  purposes.  It  is  not  entitled  to  establish  by 
charges  to  operation  a  reserve  larger  than  is  required 
for  such  purposes. 
41 
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The  company  serves  a  limited  territory.  The  num- 
ber of  its  stations  does  not  seem  to  have  varied  mudi 
in  the  i>ast  years.  Some  subscribers  disoontiuue  serv- 
ice; other  persons  take  service,  so  that  the  namber 
of  stations  is  practically  umform.  The  censas  reports 
show  no  increase  in  population  in  the  territory  of 
the  company  and  there  is  no  likelihood,  as  the  evi- 
dence shows,  of  necessity  for  further  expansion  or 
extension  of  service. 

The  fixed  capital  account  has  increased  consider- 
ably since  1914  but  this  has  been  due  lar^ly  to  the 
increased  cost  of  mtiterials  and  of  labor,  making  tiie 
cost  of  replacements  and  renewals  daring  the  abnor- 
mal times  occasioned  by  the  war  much  larger  than 
the  cost  of  units  retired. 

As  has  been  stated,  this  company  is  a  consolidation 
of  other  telephone  companies.  It  and  its  predeces- 
sors have  been  engaged  in  the  telephone  business  for 
many  years.  It  seems  that  the  time  had  now  arrived 
when  a  fair  average  of  yearly  charges  for  deprecia- 
tion and  maintenance  can  be  determined.  For  the 
pnst  seven  years  the  realized  depreciation,  as  stated, 
has  been  at  the  average  of  about  $18,000  a  year.  The 
experience  of  this  company  indicates  that  such  an 
amount  is  sufficient  to  take  care  of  the  realized  depre- 
dation and  maintain  the  accruaJs  for  depreciation 
at  an  amount  reasonable  and  proper.  In  the  year  1920 
the  charge  to  operating  expenses  for  depreciation  was 
$30,000;  in  1921  it  was  $25,000,  showing  that  in  the 
judgment  of  the  management  of  tile  company  there 
is  no  need  of  making  accumulations  to  depreciati(Ni 
reserve  at  the  allowances  therefor  of  the  past.  The 
Commission  is  of  such  opinion  and  believes  that 
yearly  realized  depreciation  can  be  cared  for  and  the 
reserve  continued  at  a  proper  relation  to  fixed  capital 
by  material  reduction  in  such  charges  to  operation; 
that  such  reduction  should  be  at  least  $5,000  yearly. 
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The  charge  for  maintenance  ezolnding  d^reoiation 
for  1921  waa  $30,945;  in  1920  it  was  $20,763;  in  1919 
it  was  $19,595.  Prior  to  1919  and  to  1914  the  average 
of  such  charges  to  operating  ezpenees  for  maintenanoe 
has  been  leas  than  for  the  year  1919.  For  the  year 
1921  the  charge  to  operating  expenseB  for  mainte- 
nance and  depredation  was  $59,660 — over  12  per 
cent  of  the  value  of  its  depreciable  property.  Hie 
increase  in  cost  of  maintenance  for  1921  was  nndonbt- 
edly  dne  to  deferred  maintenance  and  high  prices; 
this  expense  should  not  be  as  great  for  the  coming 
years  based  npon  the  past  experiences  of  the  com- 
pany in  this  regard,  and  the  deeiine  in  prices  which 
has  oecnrred,  and  may  continue  mtil  pre-war  levels 
are  approatdied. 

It  is  the  opinion  of  the  Conmiission  that  yearly 
charges  for  maintenance  can  and  should  be  reduced 
at  least  $3,000  per  year,  and  still  keep  the  plant  and 
equipment  in  effective  condition.  Other  economies  in 
operation,  without  impairing  good  service,  may  be 
effected  by  careful  and  judicious  management.  It 
should  be  and  is  the  policy  of  the  Commission  to 
encourage  and  reward  good  management.  A  public 
utility  operated  with  skill  and  good  judgment  is 
entitled  to  a  lai^r  return  than  one  poorly  or  eztrava- 
gantly  managed.  Any  further  economies  than  thiMe 
pointed  out  will  therefore  work  to  the  benefit  of  the 
company  in  increased  return  upon  the  value  of  its 
property  used  in  the  public  service. 

The  Commission  estimates  that  the  reasonable  and 
proper  operating  expenses  including  taxes,  rents, 
uncollectible  bills  for  tlus  company  should  not  exceed 
approximately  $169,360.  (This  allows  expenses  for 
1921  except  deduction  of  approximately  $8,000.) 
The  Commission  regards  8  per  cent  as  a  fair  retam 
te  this  company. 
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The  compaiiy,  therefore,  reqnirea  a  rev- 
enue of  8  per  cent  on  rate  base  $501^ 
199  .  $40,095 

Operating  expenses  including  taxes, 
rentals,  etc  169,360 

$209,455 
Non-operating  revenue  deduct  ........  2,315 


$207,140 


The  operating  revenue  for  1921  was  $215,127. 

The  present  rates  with  the  reduction  in  operating 
expenses  as  pointed  out  produce  a  revenue,  therefore, 
in  excess  of  the  amount  required  to  give  this  company 
a  fair  return,  and  to  that  extent  are  unjust  and 
unreasonable. 

This  company  operates  thirteen  exchanges.  They 
are  connected  with  each  other  by  its  own  toll  lines. 
The  largest  of  these  exchanges  is  Newark  with  a  total 
of  1,214  stations;  Lyons  is  next  with  725  stations; 
Palmyra  has  654,  and  the  number  of  stations  on  the 
other  ezdianges  decreases  to  52  stations  upon  the 
Bed  Creek  exchange.  The  Newark  and  Lyons 
exchanges  heve  common  battery  which  tends  to  give 
better  and  more  valuable  service ;  the  other  exchanges 
have  a  magneto  system. 

•  In  fixing  telephone  rates,  the  factors  to  be  con- 
sidered are  adequa^^  of  service  determined  by  the 
diaraoter  of  the  equipment,  the  number  of  subscribers 
or  stations  which  can  be  reached  by  the  exchange  serv- 
ice, population  of  the  territory  served  by  the  local 
exchuige,  the  investment  in  plant  and  equipmrait  and 
the  cost  of  rendering  service.  With  these  considera- 
tions  in  mind  the  Oommission  has  established  rates 
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for  the  varioni  exchanges  of  this  company  which  it 
believes  to  be  reasonable,  fair  and  jnst  and  which  are 
comparable  for  like  services  rendered  on  other 
exchanges  of  sahatantially  the  same  size  and 
diaracter. 

In  considering  the  average  return  npon  the  prop- 
erty of  this  company  actually  naed  in  the  public  serv- 
ice, and  the  necessity  of  making  reservation  oat  of 
income  for  sarplns  and  contingencies,  the  Commission 
lias  in  mind  the  decline  in  cost  of  money,  the  diarge 
of  federal  income  tax  to  operating  expenses,  the 
amortization  of  the  suspense  account  (created  to 
bring  the  reserve  to  a  proper  amount)  which  will  soon 
be  oonsnmmated,  the  charge  to  operating  expenses 
upon  plant  and  equipment  for  depreciation  in  which 
this  reserve  for  depreciation  has  been  invested.  The 
company  has  no  funded  debt. 

It  is  our  conclusion  that  the  present  rates  as  modi- 
fied by  diangea  made  as  set  forth  in  the  accompany- 
ing order  are  just  and  reasonable,  and  are  the  maxi- 
mum rates  to  be  observed  and  charged  by  Wayne 
Telephone  Company. 

The  subscribers  on  the  other  exchanges  of  this  com- 
pany have  not  made  complaint,  but  in  the  interest  of 
the  pnblic  served  by  the  company,  rates  are  established 
for  all  its  exchanges.  If  objection  is  raised  that 
interested  parties  who  may  desire  to  appear  have  not 
been  heard  in  this  investigation,  they  may  appear 
before  the  Commission  at  e  time  to  be  fixed  by  an 
order  to  be  made  herein  not  later  than  June  twenty- 
third  next. 

The  Commission  is  esbablishing  rates  for  the  future. 
It  has  exercised  its  best  judgment  in  the  oondusion 
reached. 

After  a  sufficient  period  of  time  has  elapsed  and 
there  is  ground  to  support  the  contention,  either  that 
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l^ete  rates  are  inadequate  or  excessive,  application 
may  be  made  to  the  Oommission  for  such  revision  as 
may  be  claimed  to  be  proper  and  jnst. 

Pooley,  Semple  and  Blakeslee,  Commisaionera, 
concur;  Prendergast,  Chairman,  not  present. 

The  application  of  the  proposed  rate  schedule  to 
the  Wayne  telephone  exchanges  will  result  in  dianges 
as  follows: 

NMiark 

Btninen,  1  pATty,  rednoed  2N,  fram S4  50  to  S4  25 

M,  4iMtr^,  reduoed  25^,  from 3  fiO  to    3  25 

I,  runl,  nduoed  25^.  from 325to    300 

1  put]',  remains  the  same 3  00 

IUnd«noe,  4  party,  reduced  25i,  from 250to    225 

Rcsidenoe,  rui^,  reduced  25^,  from 250to    225 

Lyon* 

ButiMM,  1  party,  rednoed  20^,  from S400to$3  80 

BoriDSM,  4  pwty,  incraaaed  25^,  htim 3  00  to  3  25 

BusineM,  runJ,  incrWMd  50«,  from 2  50  to  3  00 

Rwidenoo,  1  party,  increased  25i.  from 2  50  to  2  75 

Reddenoe,  4  party,  increased  23^,  from 200to  225 

Beaidttioe,  nual,  increased  25^.  from 2  00  to  2  2S 

Palmyra 

BuiiiMH,  1  ptfty,  ndnoed  25^,  from t4  00  to  $3  75 

BniliMi,  4  party,  r«dueed  25i,  from 325to  300 

BncuMM,  rural,  reduced  25«,  from 3  00  to  2  75 

It«Bidenoe,  1  party,  renuiins  the  same 2  75 

Residenoe,  4  party,  reduced  15^,  from 2  2S  to  2  10 

Reridenee,  nual,  roduoed  25^,  from 225to  200 

Biutken.  1  partr,  redaoed  26t,  from $4  00  to  $3  75 

BuiinaM,  4  party,  reduoed  25t.  from 325to    300 

Boriness,  rural,  reduced  2oi.  from 3  00  to    2  75 

Residence,  1  party,  remains  the  same 2  75 

Rwidenoe,  4  party,  reduced  16«,  from 2  25  to    2  10 

I,  ronl,  raduoed  26^,  from 2  25  to    2  00 
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Wokott 

Bnsinen,  1  p«r(7,  radumd  SOf,  from S400toS3  50 

Buflinesa,  4  party,  redueed  50^,  from 3  25  to    2  75 

BuainesB.  rani,  raduMd  75^,  from 300to    225 

R«BCd<mee,  1  party.    No  nieh  oloaa  of  seiyioe  rendered. 

Itmidenoe,  4  p^rty,  redueed  23^,  from S225toS200 

Reridenoe,  rum),  reduaed  25^,  frtim 2  25  to    2  00 

Clyde 

Business,  1  party,  reduced  50^,  from >4Q0I»$350 

Business,  4  pBr^,  reduced  ^i.  from 3  25  to    2  75 

Businew,  nml,  reduMtd  75^,  from 300to    225 

Residenoe,  1  party,  reduced  25*^,  from 2  75  to    2  50 

Residence,  4  party,  reduced  25)!,  from 225to    2C0 

Residence,  rural,  redHced  25^.  from 2  25  to    2  00 

WiUiamaon 

Businees,  1  party,  reduced  50^,  from S4001«$350 

Bustnees,  4  party,  reduced  50^,  from 3  25  to    2  75 

Business,  rural,  reduced  75|i,  from SOOto    225 

Re'idence,  1  party,  reduced  2.")*,  from 2  75  to    2  60 

ReEJdenoe,  4  party,  reduced  25|<,  from 225to    200 

Besidenoe,  rural,  reduced  25^,  from 225t<i    200 

Maeedon 

Business,  1  party,  reduced  50^,  from t400to$3  50 

BuRtneos,  4  party,  rwnains  the  same 2  75 

Business,  rural,  reduced  25^,  from 2  50  to    2  25 

Residence,  1  party,  remains  the  same 2  SO 

ReEidence,  4  party,  remains  the  same 2  00 

Residence,  rural,  remains  the  same. 2  00 


Ontario 

Business,  1  party,  remains  the  same 93  50 

BuBtnees,  4  party,  remains  the  same 2  75 

Business,  rural,  reduced  25^,  from S2  50  to    2  25 

Residence,  1  party,  retnains  the  same 2  50 

Reeidenoe,  4  party,  remains  the  same 2  00 

Reddenoe,  rural,  remains  the  same 2  00 
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North  Rote 

BnrineM,  I  pu^,  increaMd  25i,  from S325tol3fiO 

BusineH,  4  party,  remaiiiB  the  sune 2  75 

BnrinoM,  Tunl,  rednoed  25i,  trom 2  GO  to    2  25 

BMidenoa,  1  party,  renuinB  the  nme 2S0 

Reeideiioe,  4  party,  remaiiu  the  Buna 200 

ReddoDOe,  nizal,  temaiiu  the  same 2  W 

Wtdumnh 

Banneae,  1  party,  reduoed  25^.  tn>m S3  2StoS300 

Bunneas,  4  par^,  reduoed  50^,  from 2  75  to    2  25 

Btuinen,  rural,  reduoed  25#,  from 2  50  to    2  25 

Beaidenoe,  1  party,  reduoed  25t,  from. '. 350tD    225 

Reeideoee,  4  party,  remains  the  same 300 

Rende&oe,  rural,  remains  the  same 200 

Marion 

Business,  1  party,  radueed  50^,  from S3  60  to  13  00 

Business,  4  party,  reduoed  50^,  from 2  75  to    2  26 

Business,  rural.     No  suoh  class  of  servioe  rendered. 
Besidenoe,  1  party.     No  suoh  olass  of  servioe  rendered. 

Keddenoe,  4  party,  remains  the  game 2  00 

Besidenoe,  rural,  remains  the  same 200 

tMCrttk 

BunneM,  1  party,  reduoed  25^,  from t3  25  to  $3  00 

Business,  4  party,  reduoed  50^,  from 2  75  to    2  25 

Buuness,  rural,  reduced  25^,  from 250to    325 

Rendenoe,  1  parl^,  reduoed  25^,  from 2S0to    235 

Residenoe,  4  party.     No  suoh  class  of  servioe  rendered. 

Besidenoe,  rural,  remains  the  same 200 
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In  the  Matter  of  the  Appeal  Belative  to  the  Salary, 
•   StatoB  of  Teachers  and  Employees  of  the  Board  of 
EdnoatioQ  of  the  City  of  New  York 

Case  No.  744 

(Edncatioa  Department,  Jose  8,  1922) 

Bebool  teuhan  —  salaries  —  tha  eaut*  of  a  toadier,  vho  dlM  dor- 
lac  tho  Tacatloa  period,  is  entitled  to  the  balance  doe  her  ai 
•alary  dnrlnc  the  year. 

If  a  teacher  dies  during  the  vacation  period,  after  having 
eompleted  a  f nil  year'a  service  in  her  poeition,  her  estate  is 
aniitled  to  the  balance  due  as  salary  for  the  year.  Having 
been  paid  at  Qie  beginning  of  the  vacation  period  a  part  or  all 
of  the  compensation  covering  sach  period,  the  board  of  educa- 
tion may  not  require  the  estate  of  the  deceased  teacher  to  refund 
the  amonnt  paid  covering  the  portion  of  the  vacation  period 
nmaining  after  the  decedent's  deatti. 

O-BATES,  CommisBioner. — The  appellants,  the  Feb- 
eration  of  Teachers  Associations  of  the  City  of  New 
York,  representing  the  several  teachers'  associations 
of  sach  city,  bring  this  appeal  from  a  ruling  of  the 
auditor  of  the  board  of  edncation  of  sach  city,  whereby 
it  is  held  in  effect  that,  if  a  teacher  or  employee  of  the 
board  of  education  dies  during  the  vacation  period, 
the  estate  of  the  decedent  is  not  entitled  to  the  salary 
for  that  part  of  the  vacation  remaining  after  the 
death,  and  that  if  such  teacher  or  employee  has  been 
paid  for  the  entire  vacation  period,  the  estate  of  the 
decedent  is  required  to  refund  to  the  board  of  educa- 
tion the  proportionate  share  of  the  vacation  money  I 
covering  the  part  of  the  vacation  remaining  after  the 
decedent's  death. 
It  appears  in  the  by-laws  of  the  board  of  education, 
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under  the  practice  relative  to  vacation,  that  the  inter- 
val  between  June  thirtieth  and  the  Friday  following 
Labor  Day  ia  deemed  a  vacation  period.  On  the  last 
school  day  in  Jnne,  each  teacher  receives  a  cheek  for 
one-sixth  of  his  annual  salary,  covering  enhstantially 
all  of  the  vacation  period.  At  the  opening  of  the 
schools  in  September,  each  teacher  is  paid  one-twelfth 
of  his  or  her  annual  salary,  and  on  the  first  day  of 
each  month  of  the  school  year  thereafter,  each  teacher 
is  paid  one-twelfth  of  his  or  her  salary.  The  teachers 
in  the  city  school  district  in  New  York  are  under  the 
law  paid  annual  salaries  prescribed  by  schedule 
adopted  by  the  board  of  education  of  not  less  than  the 
minimum  amounts  prescribed  by  the  statute.  See 
Education  Law,  §  883,  as  amd.  by  Laws  of  1920,  chap. 
680.  The  salaries  so  fixed  cover  the  services  to  b© 
rendered  by  the  teachers  during  the  year.  If  vacation 
periods  are  prescribed  for  members  of  the  teaching 
staff  by  the  board  of  education  or  other  competent 
authority,  they  are  entitled  to  their  salaries  for  such 
vacation  periods,  in  the  same  manner  and  nnder  the 
same  conditions  as  thoogh  they  were  actually  render- 
ing services  in  their  positions.  This  is  provided  for 
specifically  by  section  71  of  the  Public  Officers  Law, 
and  to  the  same  effect  in  section  1567  of  the  Greater 
New  York  charter,  where  it  is  provided  that  vacation 
periods  may  be  provided  for  in  each  department  of 
the  city  and  "  of  the  department  of  education,"  and 
that  having  fixed  such  vacation  periods,  it  is  provided 
that  the  employees  shall  be  allowed  for  such  time 
"the   same  compensation  as   if   actually  employed 

The  principle  applied  under  the  statutes  above  re- 
ferred to  and  the  practice  which  obtains  in  public 
employment  generally  recognize  that  the  vacation 
period  is  earned  by  services  performed  prior  to  spch; 
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vacation  period.  Compensation  is  to  be  paid  under 
such  statute  and  practice  for  the  vacation  period  on 
acooont  of  services  rendered.  A  teacher,  therefore, 
who  has  completed  the  work  of  a  full  school  year  and 
has  nothing  more  to  do  in  her  position  on  account  of 
the  work  of  such  school  year,  is  entitied  as  of  right  to 
her  vacation  and  mast  be  paid  the  amount  which  she 
is  entitled  to  receive  on  accoimt  of  services  performed 
daring  the  school  year.  Having  rendered  a  full  year's 
services,  she  is  entitled,  to  a  full  year's  compensation 
which  must  include  compensation  for  the  vacation 
period.  If  a  teacher  dies  during  the  vacation  period, 
after  having  completed  a  full  year's  service  in  her 
position,  her  estate  is  entitled  to  the  balance  due  as 
salary  for  the  year.  Having  been  paid  at  the  begin- 
ning of  the  vacation  period  a  part  or  all  of  the  com- 
pensation covering  such  period,  the  board  of  educa- 
tion may  not  require  the  estate  of  the  deceased  teacher 
to  refund  the  amount  paid  covering  the  portion  of  the 
vacation  period  remaining  after  the  decedent's  death. 
The  statute  as  contained  generally  in  section  71  of 
ike  Public  Officers  Law,  and  especially  as  to  the  city 
of  New  York  in  section  1567  of  the  Greater  New  York 
charter,  must  govern  the  practice  as  to  the  payment 
of  compensation  to  teachers  in  the  public  schools  in 
the  city  school  district  of  New  York  for  vacation 
periods.  Under  these  statutory  provisions,  teachers 
and  employees  of  the  public  school  system  of  the  city 
school  district  of  New  York  are  entitled  to  compensa- 
tion for  such  vacation  as  may  have  been  granted  by 
the  board  of  education  or  other  competent  authority 
of  the  department  of  education,  and  this  right  must 
accme  to  the  legal  representatives  of  the  teacher  or 
employee  in  case  of  the  death  of  such  teacher  or  em- 
ployee prior  to  the  expiration  of  the  vacation  period. 
The  board  of  education  of  such  district  or  other  com- 
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petent  aathority  in  the  department  of  education  is 
directed  to  ao  modify  its  by-laws  or  regulations  as  to 
comply  with  the  provisions  of  such  statute  as  herein 
construed  and  applied. 

The  appeal  is  sustained. 


In  the  Matter  of  the  Petition  of  Lillian  Tebcb  ^:un8t 
The  Boabd  of  Bddcation  of  the  Cixt  op  New  Tobk 


(Edooation  Department,  June  8,  1922) 

School  tMcban  —  Tocatloiial  achoola  —  uUriei  —  wlun  no  ilf- 
criminatlon  in  payini  man  teachan  mora  than  iraman  teacbait 
—  Education  Law,  §  883. 

If  a  man  teacher  and  a  woman  teacher  are  reqoired  to  poe- 
aarn  the  same  qaalifleationa  and  teach  the  same  enhjeeti  or 
perform  sabatantially  the  same  duties,  they  must  be  paid  aUka 
or  there  will  be  a  discrimisatioii  within  the  meaning  of  see- 
tion  S83  of  the  Bdocation  Law. 

Kven  though  the  required  profeesional  qualiflcatioua  of  man 
and  women  teachers  are  the  game,  a  board  of  education  maj 
preecribe  different  salar;^  achednlea  where  the  duties  performed 
are  different. 

Unless  a  board  of  education  acts  nnfairiy  in  dfltarmimng  that 
the  eerrioe  of  men  taadurs  in  voeationat  scho<^  for  boys  is 
different  in  character  and  requires  more  labor  than  the  service  of 
women  teachers  in  vocational  schools  for  gude,  its  determination 
in  scheduling  the  salariee  of  men  teachers  at  a  higher  rate  than 
women  teachers  in  saeh  achooh  will  not  be  eonsiderad  dis- 


Graves,  Commissioner.—  The  petitioner,  Lillian 
jTeece,  is  a  teacher  employed  in  the  Manhattan  Trade 
School  in  the  borough  of  Manhattan,  city  of  New  Tort. 
She  brings  this  appeal  in  behalf  of  herself  and  of  all 
other  teachers  employed  in  such  schooL 
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The  Manhattan  Trade  School  is  a  vocational  school 
for  girls.  This  school  is  one  of  the  five  vocational 
schools  in  the  city  school  district  of  New  York,  the 
other  four  of  which  are  for  boys.  The  board  of  edu- 
cation, in  pursuance  of  section  863  of  the  Education 
Law,  as  amended  by  chapter  660  of  the  Laws  of  1920, 
has  adopted  a  salary  schedule  for  the  teachers  in 
vocational  schools  for  boys  which  is  known  as  "  Sdied- 
nle  m  C."  A  salary  sohednle  was  also  adopted  for 
teachers  in  vocational  schools  for  girls,  which  ia 
known  as  "  Schedule  III  J."  In  the  schedule  of  sala- 
ries for  teachers  in  the  vocational  schools  for  boys,  the 
Tninimum  is  fixed  at  $2,145,  which  is  increased  by  regu- 
lar increments  until  it  reaches  the  maximum  of  $3,600 
for  a  period  of  ten  years*  service.  The  adiedule  of 
salaries  for  teachers  in  vocational  schools  for  girls  as 
prescribed  in  "  Sdiednle  III  J  "  starts  with  a  mini- 
mmn  of  $2,000  and  increases  regularly  by  increments 
nntil  it  reaches  the  mazimom  of  $3,350  after  ten  years' 
service. 

The  appellant  complains  of  a  discrimination  in 
these  schedules  against  the  women  teadiers  engaged 
in  the  Manhattan  Trade  School,  which  is  the  only 
vocational  school  for  g^rls  affected  by  the  schedule. 
There  are  thirty-five  teachers  alleged  to  be  discrimi- 
nated against  by  this  schedule. 

It  is  provided  in  section  863  of  the  Ejdneation  Law 
as  above  referred  to  that  "  The  schedules  adopted  by 
the  board  of  education,  in  a  city  of  one  million  inhab- 
itants or  more,  shall  not  discriminate  between  the  sala- 
ries and  salary  increments  of  members  of  the  teaching 
etafiF  in  such  schools  becanse  of  the  sex  of  said  mem- 
bers notwithstanding  any  provision  of  the  (barter  of 
snch  dty  inconsistent  herewith."  It  was  the  obvious 
purpose  of  this  atatatory  provision  to  prevent  dia- 
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crimiiiafioii  as  between  men  and  women  teachers 
where  similar  qualifications  were  required  and  sini- 
ilar  services  were  rendered.  This  statntory  provision 
was  not  new  in  the  Salary  Law  of  1920.  Without 
going  into  the  history  of  the  equal  pay  law,  it  ia  suffi- 
cient to  note  that  the  Legislatare  has  long  since  pro- 
nounced emphatically  in  favor  of  equal  pay  for  teach- 
ers for  equal  services,  without  regard  to  sex.  It  is 
now  a  legally  established  doctrine  controlling  the  fix- 
ation of  the  compensation  of  men  and  women  teachers 
in  the  city  of  New  York  and  must  be  recognized  by 
school  authorities,  either  State  or  local,  having  to  do 
with  the  administration  of  the  public  school  system. 
It  must  he  assumed,  for  the  purposes  of  this  appeal, 
that  the  board  of  education  of  the  city  of  New  York 
has  attempted  to  comply  with  the  statute  against 
discrimination  between  the  salaries  of  the  members 
of  the  teaching  staff  because  of  the  sex  of  such  mem- 
bers. In  adopting  the  schedules  which  are  here  com- 
plained of,  the  board  must  have  had  in  mind  this  stat- 
utory requirement.  In  attempting  to  set  aside  a 
schedule  thus  adopted  because  of  discrimination,  the 
burden  will  rest  with  those  complaining  of  the  sched- 
ules to  show  that  there  is  a  discrimination. 

The  statute  provides  that  the  schedules  shall  not 
discriminate  between  the  salaries  of  the  members  of 
the  teaching  staff  because  of  sex.  It  will  be  necessary 
in  every  case,  therefore,  to  determine  what  consti- 
tutes a  discrimination  on  account  of  sex.  If  a  man 
teacher  and  a  woman  teacher  are  required  to  posaess 
the  same  qualifications  and  teach  the  same  subjects 
or  perform  substantially  the  same  duties,  they  must 
be  paid  alike  or  there  will  be  a  discrimination  within 
the  meaning  of  the  statute.  If  the  qualifications  are 
identical,  as  would  appear  to  be  the  caae  as  to  teach- 
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ers  of  vocational  sabjects  in  vocational  schools  for 
boys  and  vocational  schools  for  girls,  there  will  be 
discriminatioD  if  the  men  teachers  are  paid  more  than 
the  women  teachers  for  teaching  vocational  subjects 
requiring  substantially  equivalent  services.  Differ- 
ences must  be  recognized,  however,  in  the  nature  of 
the  services  required  of  vocational  teachers.  There 
is  a  well-recognized  distinction  in  the  vocations  taught 
to  boys  and  to  girls.  If  boys  and  girls  were  taught 
the  same  vocational  sabjects  indiscriminately  by  men 
or  women  teachers,  the  law  would  seem  to  require  that 
the  teachers  be  paid  the  same  salaries;  otherwise, 
there  would  be  unlawful  discrimiaation.  But  where 
boys  are  segregated  in  one  school  and  taught  different 
subjects  than  axe  taught  to  girls,  8^i;re^atad  in  an- 
other school,  it  may  well  be  concluded  that  teachers 
employed  in  the  boys'  school  are  required  to  teach 
different  sabjects,  nnder  different  conditions,  and  that, 
therefore,  the  services  and  dnties  required  of  them 
are  different  and  possibly  more  exacting  than  those 
required  of  women  teachers  in  the  vocational  school 
for  girls.  If  this  be  the  ease,  the  law  under  consid- 
eration would  not  prevent  the  board  of  education  from 
scheduling  the  salaries  of  men  teachers  in  the  boys' 
vocational  schools  at  «  higher  rate  than  those  of 
women  teachers  in  the  girls'  vocational  schools,  not- 
withstanding the  fact  that  the  required  professional 
qualifications  of  the  teachers  were  the  same. 

It  is  apparent  that  the  board  of  edacation  has 
deemed  the  services  required  of  teachers  in  vocational 
schools  for  boys  as  different  in  character  and  as  re- 
quiring the  performance  of  greater  or  more  difficult 
labor  than  is  required  of  women  teachers  in  the  voca- 
tional school  for  girls.  Unless  they  act  unfairly  and 
without  proper  regard  to  exact  conditions  in  this  re- 
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spect,  their  determination  in  Bcfaeduling  the  salaries 
of  the  men  and  women  teachers  in  snch  schools  at 
different  rates  may  not  be  set  aside.  The  board  of 
education  has  not  seen  fit  to  answer  the  allegatiooj 
contained  in  the  petition  on  this  appeal.  The  state- 
ments made  by  the  appellant  are,  therefore,  not  de- 
nied, but  even  if  admitted,  they  do  not  in  my  opinion 
constitate  sufBcient  justification  for  a  roling  that  the 
board  has,  in  prescribing  the  schedules  of  salaries  of 
men  teachers  in  the  vocational  schools  for  boys  and 
of  women  teachers  in  the  vocational  schools  for  girls, 
discriminated  between  tiie  salaries  of  snoh  teadiers 
on  account  of  their  sex. 

The  appeal  is  dismissed. 


In  the  Matter  of  tiie  Appeal  of  Hbnbt  FtOAL  from 
an  Assessment  Made  by  the  Trustee  of  District  No. 
2  of  the  Town  of  Ephratah,  Fulton  County 

Case  No.  746 

(Education  Departmoit,  June  16, 1922) 

Bdtool  districts  —  Trttten  dMcrlptdoo  of  bamilkrlM  not  tmuHutn 
•Tidvnce  ot  location. 

While  a  written  deseriptiim  of  distriet  bonndanea  made  and 
filed  b;  ttte  proper  aothorities  may  not  be  disi^iaTded,  endi 
deechption  loses  much  of  its  force  as  evidenoe  when  it  appears 
tbht  it  is  BO  ancient  that  the  references  to  property  lines  oqd- 
tained  therein  are  not  capable  of  definite  location  at  the  present 
time  and  particularly  when  it  is  shown  that  the  line  deaeribad 
has  not  been  recognised  in  practiee  at  loast  for  serenl  deeadaa. 

James  D.  Sogers,  for  appellant. 

T.  Cathell  Calderwood,  for  respondent. 
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■  Qhatis,  CommisBioner. —  The  appellant  alleges  that 
he  is  the  owner  af  a  farm  of  123  acres,  situated  partly 
in  district  No.  2  and  partly  in  district  No.  3  of  ihe 
town  of  Ephratah;  that  the  road  locally  known  as  the 
Fioal  road  mns  through  the  farm  and  that  this  road 
forms  the  division  line  between  said  districts.  He 
contends  that  the  entire  farm  should  be  assessed  in 
district  No.  3  under  the  proTisions  of  subdivision  3 
of  section  411  of  the  Education  Law  since  the  entire 
farm  is  assessed  as  one  lot  on  the  town  assessment 
roll  and  is  occupied  by  his  son  as  tenant,  living  in 
the  house  which  the  appellant  claims  is  located  in 
district  No.  3.  Apparently,  the  appellant  has  been 
assessed  for  the  present  school  year  in  both  districts. 
He  contends  that  the  assessment  in  district  No.  2  is 
erroneous,  and  asks  that  it  be  ordered  stricken  from 
the  tax  list  of  said  district. 

The  sole  question  at  issue  is  the  location  of  the 
district  boundary  between  these  districts.  The  trastee 
of  district  No.  2  has  answered  the  appeal  and  shows 
that  for  seventy-five  years  or  more  ttie  property  in 
qnestion  has  been  assessed  in  his  district  and  that 
daring  such  period  all  the  children  who  have  lived 
on  the  farm  now  owned  by  the  appellant  have  attended 
school  in  district  No.  2.  No  dispute  seems  to  have 
arisen  over  the  assessment  until  1920,  when  the 
present  owner's  son  requested  the  assessors  to  list  the 
property  in  district  No.  3  in  the  appropriate  column 
of  the  town  tax  roll  which  was  done  but  was  again 
changed  to  district  No.  2  on  the  tax  roll  of  the  present 
year. 

The  appellant  bases  his  claim  upon  an  order  made 
by  the  town  sdiool  commissioners  of  the  towns  of 
Ephratah  and  Oppenheim  on  May  10,  1837,  which 
would  indicate  that  the  Fical  road  was  then  deter- 
mined as  the  district  boundary,  althongh  a  reference 
42 
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in  this  aneient  ^cnnMiit  t«  m,  eertam  propattT 
boundary  to  whi^  the  diatriet  line  ran  nmden  fha 
description  indefinite  at  the  praeut  time  for  the 
parpose  of  determining  vheiher  fbe  appelant 's  home 
is  on  one  side  or  the  other  of  the  line  n  tanribed 
in  1837. 

AcqnieBcenee  in  the  aasesaiBent  of  this  property  in 
district  No.  2  for  three-qnarters  of  a  century  raises 
a  strong  presumption  that  aneh  property  was  iiichaded 
within  the  boondaries  of  snch  district.  While  a  writ- 
ten description  of  district  bonndaiies  made  and  filed 
by  the  prop^  authorities  may  not  be  disr^arded, 
such  description  loses  much  of  its  force  as  evidence 
when  it  appears  that  it  is  so  anient  that  the  refer- 
ences to  property  lines  contained  therein  are  not 
capable  of  definite  location  at  the  present  time  and 
particularly  when  it  is  shown  that  the  line  deesribed 
has  not  been  reoogniEod  in  practice  at  least  for  several 
decades.  It  is  qnite  possible  that  a  later  descrip- 
tion was  made  and  filed  at  some  time  subsequent  to 
the  description  of  1837  and  that  the  same  hae  been 
lost  or  mislaid  in  the  files  of  the  town  clerk's  oflee. 
This  is  not  an  infrequent  experience. 

The  long  continued  recognition  of  the  appellant's 
property  as  forming  a  part  of  district  No.  2,  the  pay- 
ment of  taxes  in  such  district  by  the  appelant  and 
his  predecessors  in  title  for  many  years  without  dis* 
pute,  and  also  the  schooling  of  the  appellant's 
children  in  such  district  all  lead  to  the  conelnsionf 
that  the  district  boundary  of  district  No.  2  in  fact ' 
includes  the  entire  property  of  the  appellant  here 
in  dispute  and  that  the  assessment  of  aneh  pnperty 
in  district  No.  2  was  legal  and  valid. 


The  appeal  is  dismissed. 
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In  the  Matter  of  the  Af^eal  of  the  UmrBD  Tbactkot 
CoKPAHY  against  Thx  Boabd  or  Education  or  Vtsios 
Fbbb  School  Distbict  No.  1  of  the  Town  of  GTeeu 
Island,  Albany  Connty,  in  Belation  to  a  Specif 
Fraaehise  Assessaesot 

Case  No.  747 

(Bdneation  Departmrnt,  Jaiw  18, 1903) 

Uni«a  frw  Kfaool  diatrlctt—TilwttlMi  of  tazAhto  pr^trty  — 
Ednwtton  L»v,  I  Hi. 

At  ths  time  when  tbe  distriet  assessment  roll  bMomes  tba 
antborit;  for  tlie  collection  of  school  district  tares,  the  ralua- 
tiona  of  taxable  property  on  such  roll  shall  correspond  bo  far 
M  potaiH*  with  those  on  the  last  revised  town  assesnneat  roll. 

Horace  B.  Casey,  for  appellant 

Frank  H.  Deal,  for  respondent. 

CteATK,  Commiflsioner. —  The  United  Traotron  Com- 
pflAy,  the  appellaitt  herein,  is  a  domostie  railway 
corporation  vhose  lines  extend  in  part  into  the  town 
of  Green  Ij^land.  On  or  about  the  25th  day  of  Joly, 
1921,  the  State  Tax  Department  dnly  determined  tbe 
valuations  of  the  appellant's  special  frandiise  taxable 
witMn  the  town  of  Green  Island  and  dnly  oerti^d  the 
same  to  the  town  eleik.  Thereafter  the  board  of 
assessors  of  the  town  made  Tsp  the  town  assessment 
roll  for  the  year  1921,  heard  complaints  «pon  the  third 
Tnesday  in  Angast,  and  revised  the  assessment  roll. 
On  September  15, 1921,  a  eertified  copy  of  file  revised 
assessment  roll  was  dnly  filed  in  the  office  of  the  tmrn 
clerk  of  the  town  of  Green  Island.  On  this  asseavment 
roll  the  appellant's  speual  franchise,  as  eertified  by 
tbe  State  Tax  Department,  was  assessed  at  $79,050. 
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At  itB  meeting  held  September  12, 1921^  the  respond- 
ent board  of  education  voted  the  levy  of  a  tax  for 
Bohool  purposes  daring  the  ensuing  sohool  year  and 
directed  that  the  warrant  for  collection  of  said  tax  be 
dated  September  ^,  1921,  and  that  it  be  delivered  to 
the  oollector  on  sudi  date.  This  was  done.  But  on  the 
school  assessment  roll  to  whioh  the  warrant  was 
attached,  the  valuation  of  the  appellant's  special  fran- 
chise was  placed  at  $96,425,  the  amonnt  carried  in 
the  town  assessment  roll  of  1920,  instead  of  $79,050, 
the  amonnt  apportioned  upon  the  last  assessment  roll 
filed,  as  above  stated,  upon  September  15, 1921.  Sub- 
sequently, the  appeUant  requested  the  respondent  to 
correct  the  school  tax  roll  in  this  respect,  and  npon 
the  latter 's  refusal,  paid  the  entire  tax  under  protest. 
The  appeUant  brings  this  appeal  for  the  purpose  of 
securing  a  refund  of  a  portion  of  the  tax  so  paid. 

It  is  clear  that  the  appellant  is  entitled  to  such 
refund.  Referring  to  the  school  assessment  roll,  sec- 
tion 412  of  the  Education  Law  provides  in  part  as 
follows :  "  The  valuations  of  taxable  property  shall  be 
ascertained,  so  far  as  possible,  from  the  last  assess- 
ment roll  of  the  town,  after  revision  by  the  assessors.'* 
Under  this  section,  it  is  the  duty  of  a  board  of  educa- 
tion in  preparing  and  issuing  the  school  assessment 
roll  to  follow  the  valuations  of  taxable  property  as 
they  appear  on  the  last  revised  town  assessment  roll. 
The  tax  list  becomes  effective  as  the  school  district 
assessment  roll  upon  its  delivery  to  the  collector  with 
the  warrant  attached.  Prior  to  the  date  of  snch 
delivery  the  assessment  roll  has  no  legal  efficacy  for 
the  collection  of  taxes  levied  thereon.  Up  to  that 
time  it  is  subject  to  the  control  of  the  board  of  educa- 
tion, which  may  withhold  it  entirely  from  the  collector 
or  make  such  corrections  as  may  be  permitted  by  law. 
The  obvious  intent  of  the  statute  is  that  at  the  time 
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-whea  the  district  assessment  roll  beoomes  the  anthor- 
ity  for  the  collection  of  school  district  taxes,  the  valna- 
tiona  of  taxable  property  on  snch  roll  shall  oorrespond 
so  far  as  possible  with  those  on  the  last  revised  town 
assessment  roll 

No  other  constmction  can  fairly  be  placed  npon  this 
section.  I  fail  to  find  any  authority  which  controverts 
this  view.  The  respondent  contends  that  the  valna- 
tions  to  be  placed  in  the  school  tax  list  should  cor- 
respond to  those  valuations  appearing  ui>on  the  town 
tax  assessment  roll  on  the  date  when  the  school  tax 
list  is  prepared,  irrespective  of  the  valuations  which 
appear  npon  the  town  assessment  roll  at  the  time  when 
the  school  tax  warrant  is  annexed  to  the  tax  list  and 
&e  same  is  delivered  to  the  school  collector  for  the 
collection  of  taxes.  Such  construction  would  permit  a 
board  of  education  to  vote  a  tax  and  to  make  out  its 
tax  list  long  in  advance  of  the  actual  collection  of  the 
tax  and  thereby  levy  taxes  upon  assessed  valuations 
determined  a  year  or  more  previously. 

In  the  instant  case  it  is  admitted  by  the  respondent 
that  the  board  by  a  resolution  adopted  at  its  meeting 
held  September  12,  1921,  directed  that  the  tax  roll  be 
placed  in  the  hands  of  the  district  collector  on  Septem- 
ber 20,  1921,  and  that  the  tax  warrant  should  bear 
the  same  date.  It  can  not  be  disputed  that  on 
September  20th,  when  the  tax  roll  and  warrant  were 
so  delivered  for  the  purpose  of  collecting  the  school 
taxes  for  the  school  year  of  1921-1922,  the  1921  revised 
town  assessment  roll  was  actually  on  file  in  the  office 
of  the  town  clerk  of  the  town  of  Green  Island.  It  is 
admitted  that  on  snch  roll  the  valuation  of  appellant's 
special  franchise  was  fixed  at  $79,050.  And  the 
respondent  further  admits  that  the  special  franchise 
valuations  appearing  on  the  school  assessment  roll 
were  taken  from  the  1920  town  assessment  roll.  Upon 


Digmzefl  by  Google 


602  Stais  Dbpaxthbnt  Bbfcstb 

[Vid.  27]  Bfantion  DaputmcBt 

Dm  Ittir  and  iht  faots  in  this  ease,  tfae  appelUuit  is 
entitled  to  a  refnnd  of  that  portion  of  the  tax  it  has 
paid  in  cscceat  of  the  tax  upon  a  valuation  of  $79,050 
witii  intereet  frtw  October  21,  1921,  the  data  of 
payment. 

This  appeal  was  filed  October  27, 1921.  The  anaver 
of  the  board  of  education  was  not  filed  until  Mar«li 
10,  19^  T^e  board  has  asked  that  in  the  event  it  is 
determined  that  the  franchise  valuations  nsed  by  it  are 
improper  and  that  the  1921  valaatlona  should  have 
been  nsed  a  general  amendment  of  its  tax  list  be 
ordered  to  conform  to  such  valuations.  It  does  Bot 
appear  whether  the  tax  list  and  warrant  are  in  the 
hands  of  the  collector  or  have  been  returned.  If  they 
are  still  in  the  collector's  hands  an  application  may  be 
made  by  the  board  of  education  nnder  the  provisions 
of  section  4^  of  the  Education  Law  for  anch  amead- 
ment  If  snch  tax  list  and  warrant  are  no  longer 
outstanding  raoh  amendment  may  not  be  had. 

The  appeal  is  sastained. 

It  is  hereby  ordered  that  the  board  of  education  of 
nnion  free  school  district  No.  1  of  the  town  of  Qreen 
Island  repay  to  the  United  Traction  Company  the 
difference  in  the  amonnt  paid  as  a  tax  upon  the  appel- 
lant's special  franchise  assessment  of  $96,425  and  the 
amount  of  the  tax  had  such  assessment  been  ioehided 
in  the  school  tax  roll  at  $79,050,  together  with  interest 
thereon  from  October  21, 1921. 
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In  the  Matter  of  tbe  Applioation  of  the  Villaqb  op 
JjAMioBUOST  for  Ai^roval  of  ItB  AcqnisitioD  of  the 
Existing  Water  Supply  System  of  Larchmout 
Watsr  Compuiy 

Water  iSappIy  Application  No.  288 

(W«tMr  Oontnl  CommiBnoo,  Iby  31, 1922) 

ApjAlMtion  appiond  u  modified. 

By  IHB  CoMiciflffloiB. —  Oeorge  MoGeadiin,  president 
of  the  board  of  trustees  of  the  village  of  Larchmont, 
acting  in  the  same  and  on  behalf  of  that  municipality, 
on  May  4,  1922,  made  application  to  the  Water  Con- 
trol CfHnnuBsion  for  approval  of  the  acquisition  by 
said  Tillage  of  the  existing  water  supply  system  and 
Bonrceg  of  water  supply  of  the  Larchmont  Water 
Company.  The  application  was  filed  in  the  office  of 
the  AVater  Control  Commission  May  8, 1922. 

On  May  17,  1922,  the  Commission  caused  the  site 
of  the  proposed  works  and  the  proposed  source  of 
water  supply  to  be  inspected  by  one  of  its  engineers. 

After  due  notice  published  in  the  Larchmonter 
Times  of  Larchmont,  the  hearing  on  this  petition  was 
held  in  the  Village  Hall  in  the  village  of  Larchmont 
on  May  17, 1922,  at  8:00  o'clock  in  the  afternoon.  At 
this  hearing  the  CMnmission  considered  the  petition, 
maps  and  plans  submitted,  examined  witnesses  and 
heard  ai^menta  for  the  project.  The  petitioner  ap- 
peared by  George  MoGeachin,  village  president, 
Engene  D.  Wakeman,  village  clerk,  C.  W.  Deming. 
trustee,  and  was  represented  at  the  hearing  by  Clar- 
ence Dewitt  Rogers,  its  attorney.  No  objections  were 
filed  and  no  one  appeared  in  opposition. 

It  ifl  proposed  by  the  village  of  Larchmont  to  pur- 
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diase  the  eutire  waterworks  ayatem  of  the  Larchmont 
Water  Company  and  thereafter  to  maintam  and  oper- 
ate said  system  as  a  municipal  water  supply  plant  for 
the  purpose  of  supplying  water  in  the  village  of 
Larchmont  and  also  in  a  small  section  of  the  city  of 
New  Eochelle  adjacent  to  the  westerly  boundary  of 
the  village. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  CommiBsion  on  this  ap- 
plication,  it  appears  as  follows : 

Larchmont  is  an  incorporated  village  in  tiie  town 
of  Mamaroneck,  Westchester  county.  It  is  situated 
on  Long  Island  Sound  between  Mamaroneok  and  New 
Boobelle,  on  the  main  line  of  the  New  York,  New 
Haven  and  Hartford  railroad.  It  is  also  served  by 
the  Westchester  and  Boston  Electric  railroad.  This 
village  is  composed  entirely  of  suburban  residences 
and  has  no  manufacturing  industries.  It  has  been 
growing  for  a  long  time  and  during  the  last  two  years 
the  growth  has  been  exceptionally  rapid. 

According  to  the  petition  and  testimony  at  the  hear- 
ing, the  present  winter  population  of  this  village  is 
3,414,  the  population  by  the  census  of  1920  was  2,468; 
the  summer  population  is  materially  greater.  The 
total  assessed  valuation  of  taxable  property  within 
this  village  was  shown  by  the  last  roll  to  be  $9,173,877. 
Outside,  of  the  water  bonds  recently  authorized  the 
village  has  outstanding  bonded  indebtedness  of  $364,- 
900,  none  of  which  was  incurred  for  water  supply 
-  purposes. 

Larchmont  Water  Company  was  organized  in  1888 
and  since  that  time  has  been  supplying  water  to  the 
district  now  known  as  the  village  of  Larchmont.  It 
is  stated  that  tlie  capital  stock  of  this  company  is 
$50,000  and  it  has  outstanding  bonds  in  the  amount  of 
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$350,000.  Thia  waterworks  system  was  first  con- 
struoted  in  18&6,  as  an  adjunct  to  a  real  estate  de- 
velopment; it  has  been  enlarged  and  extended  from 
time  to  time  since  then.  Beserroirs  were  constructed 
in  1898  and  1902  and  the  filter  plant  in  19(4. 

The  source  of  water  supply  used  by  the  company 
IB  Sheldrake  river,  a  stream  whidi  heads  near  White 
Plains  and  runs  in  a  southerly  and  easterly  direction 
to  join  Mamaroneek  river  near  the  point  of  entry  of 
thait  stream  into  Mamaroneek  harbor,  a  branch  of 
Long  Island  sound.  The  lowest  reservoir  on  that 
stream  has  a  capacity  of  8,400,000  gallons  —  this 
reservoir  is  not  now  used.  Above  it  is  a  reservoir  of 
94,400,000  gallons  capacity  —  the  present  source  of 
water  supply  —  and  two  small  ponds.  The  company 
owns  not  only  these  reservoirs,  but  the  actual  bed  of 
the  stream  for  the  greater  part  of  its  course.  From 
the  above  mentioned  upper  reservoir  water  flows  by 
gravity  to  the  village.  At  a  point  about  one  and  one- 
quarter  miles  north  of  Larchmont  station  a  filter  plant 
has  been  constructed,  in  which  are  inatalled  two  ver- 
tical pressure  filters,  ten  feet  in  diameter  by  eight 
feet  high,  whi<^  have  a  combined  capacity  of  some- 
what less  than  500,000  gallons  per  day.  The  filtered 
water  is  sterilized  hy  liquid  chlorine,  applied  by  suit- 
able apparatus  installed  in  the  filter  house.  There 
also  the  water  is  metered.  The  distribution  system 
consists  of  east-iron  pipe,  there  being  1,935  feet  of 
twenty-inch,  10,950  feet  of  twelve-inch,  1,162  feet  of 
ten-inch,  3,199  feet  of  eight-inch,  37,478  feet  of  six- 
inch  and  32,824  feet  of  four-inch  pipe,  ninety-one  fire 
hydrants  and  698  meters. 

There  seems  to  have  been  no  complaint  of  scarcity 
of  water  or  failure  of  service.  The  people  of  Larch- 
mont, however,  believe  that  the  water  rates  in  that 
village  are  the  highest  in  the  State  and  also  believe 
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that  the  company  has  not  taken  every  possible  pre- 
caution to  snpply  them  -mih  water  of  the  best  qoality. 
They  desire  that  the  municipality  control  the  water- 
works syst^n,  thereby  giving  iSiem  the  beitefit  of 
mnnidpal  ownership,  and  they  also  hope  to  obtain  a 
redaction  in  rates,  or  at  least  a  modificatifm  therein. 
Farthennore,  tihe  company  is  in  financial  diffiealtiea 
and  for  this  reason  is  willing  to  sell  its  system  at  a 
price  which  the  village  finds  to  be  favorable. 

The  board  of  trustees  of  said  village  snV 
mitted  to  the  voters  thereof,  at  a  special  election  held 
February  14,  1922,  a  proposition  to  acquire  this  exist- 
ing waterworks  system  for  the  sum  of  $349,500  and 
to  autiiorize  the  raising  of  thai  amount  by  village 
bonds.  The  election  was  held  and  the  proposition 
was  carried  in  tiie  affirmative  by  a  vote  of  112  to  1. 
The  making  of  this  application  to  the  Commission 
was  anthorized  by  resolntion  of  the  board  of  trustees 
adopted  at  a  meeting  held  May  1, 1922. 

Sheldrake  river  above  the  upper  reservoir  has  a 
drainage  area  of  approximately  two  and  one-half 
square  miles.  Altiiough  the  total  runoff  from  this 
area  is  not  actiuUly  known,  it  seems  to  have  T>6en  suffi- 
cient at  all  times  to  supply  the  needs  of  the  people  of 
Lardhmont.  During  the  extreme  dry  weather  of  1910 
not  only  were  these  needs  met,  but  water  was  supplied 
to  the  New  York  Interurbem  Water  Company  and  the 
New  Roehelle  Water  Company.  It  seems  that  the 
watershed  as  now  developed  can  supply  the  present 
need-B  of  this  village  and  the  future  requirements  of 
the  inhabitants  thereof  for  some  years  to  come.  For- 
thermore  the  yield  from  this  baein  can  be  aagmented 
by  the  construction  of  additional  storage  leaervoirs. 

An  inspection  of  the  watershed  and  analyses  of  the 
water  therefrom  Show  that  this  water  is  not  suitable 
for  drinking  purposes  without  purification.  Tbe  exist-, 
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vag  water  purification  plant,  consisting  of  pressure 
filters  and  ohlorination,  is  generally  sufficient,  but  the 
filter  plant  is  not  of  the  most  efficient  type  and  the 
sand  i»e<I  in  the  filters  is  too  coarse.  Therefore,  in 
order  to  insnre  the  sanitary  quality  of  the  water  to 
fee  supplied  to  the  inhabitants  of  the  village  of  Lareh- 
mont^  it  will  be  required  that  mles  and  regnlations  be 
enacted  for  the  sanitary  protection  of  the  watershed 
*f  Sheldrake  river  and  tiiat  lie  filters  be  equipped 
with  sand  of  the  standard  size  used  in  eucb  apparatus. 
It  is  also  strongly  urged  that,  as  soon  as  tbe  village 
is  financially  able  to  do  so,  it  consider  the  modification 
of  the  filter  plant  to  get  a  more  efficient  piece  of 
apparatus,  although  the  present  plant  with  finer  sand 
win  be  Boffieient  until  the  pollution  of  the  water  has 
become  greater  than  it  is  now. 

fingineers  for  fiie  village  have  estimated  tihe 
replacement  value  of  the  existing  waterworks  system 
at  $457,000  on  a  pre-war  basis,  at  $966,000  on  a  1920 
basis  and  the  original  cost  rednced  for  depreciation  at 
$402,000.  As  it  is  to  be  purchased  for  $349,500,  it 
would  appear  that  the  financial  arrangements  were 
somewhat  favorable;  certainly  the  village  could  not 
hope  to  obtain  a  suitable  water  supply  system  other- 
wise at  a  less  price. 

The  safety  of  the  works  seems  to  have  been  proven 
by  long  use  and,  as  far  as  could  be  determined  by  an 
inspeeti<m  thereof,  no  defects  of  importance  are 
visible. 

The  village  proposes  to  acquire  109.762  acres  of 
land  now  owned  by  tie  ocnnpany;  ttiis  covering  the 
various  reservoirs,  filter  plant,  rights  of  way  and  a 
large  portion  of  the  bed  of  Sheldrake  river. 

Sheldrake  river  has  long  supplied  the  village  of 
Larchmont  with  water.  It  is  not  ased  as  a  source  of 
water  supply  for  any  other  munidpality  or  civil  divi- 
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Btou  of  the  State  aad  all  nei^lrboring  commonitieB  are 
now  snppUed  with  water  from  other  sources.  Par- 
thermore,  the  carrying  out  of  this  project  will  not  in 
any  way  change  conditions  which  would  affect  any 
other  municipality,  or  waterworks  corporation,  or  the 
interests  of  the  inhabitants  or  customers  thereof  for 
a  supply  of  water. 

The  proposed  extension  into  New  Bochelle  wHl  now 
serve  hut  one  house  and  connect  certain  dead  ends. 
This  area  is  topographically  somewhat  disconnected 
from  the  remainder  of  the  city  of  New  Bochelle ;  it  is 
not  now  and  cannot  well  be  served  by  the  New 
Kochelle  Water  Company.  It  seems  proper  to  allow 
service  to  be  given  in  this  section  by  the  village  of 
Larchmont.  It  will  not  be  permitted  that  said  village 
extend  its  maius  outside  thereof  to  supply  water  in 
any  territory  served  by  another  municipality,  persoa 
or  corporation. 

The  legal  damages  which  may  be  caused  by  the 
execution  of  the  plans  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  equi- 
tably determined  and  paid. 

In  order  to  protect  the  intereBts  of  the  inhaibitants 
of  this  village  and  the  interests  of  other  municipal 
corporations,  civil  divisions  of  the  State  and  the 
inhabitants  thereof,  it  is  hereby  determined  to  be 
necessary  to  modify  this  application  as  submitted  and 
it  is  hereby  modiiied  to  provide  as  follows : 

1.  The  authorities  of  the  village  of  LarduDOBt 
shall  at  once  proceed,  in  conjunction  with  the  State 
Department  of  Health,  to  obtain  the  enactment  of 
sanitary  rules  and  regulations  for  the  protection  of 
the  watershed  of  Sheldrake  river  above  the  point  of 
diversion  to  the  village,  shall  put  this  watershed  in 
sanitary  condition,  conformable  to  sudi  rules  and 


Digmzefl  by  Google 


Appuoahoh  ot  ViLLAOB  OF  Labchmoitt      669 

Water  Control  Commiadon  [Vol  27] 

thereafter  shall  diligently  enforce  the  provigions  of 
these  roles  and  regnlations. 

2.  All  water  distribnted  by  the  village  of  Larch- 
mont  shall,  under  ordinary  eircumstances,  be  pnri- 
fied  by  filtration  and  sterilization  to  the  satisfaction 
of  this  Commission.  ArrangMnente  shall  be  made  so 
that,  even  in  an  emergency,  or  in  case  of  breakdown 
of  the  filters,  all  water  distribnted  by  the  village  shall 
be  sterilized  by  liquid  chlorine  or  in  some  other 
satisfactory  manner. 

3.  As  soon  as  poseible  and  within  two  years  of  the 
date  of  this  decision  the  village  shall  replace  the  sand 
in  the  existing  filters  with-  sand  of  the  standard  size 
need  in  mechanical  filter  plants. 

4.  This  waterworks  system  shall  be  purchased  and 
entirely  taken  over  by  the  village  of  Larchmont 
within  two  years  of  the  date  of  this  decision. 

In  consideration  of  the  above,  and  subject  to  the 
modifications  heretofore  stated,  the  CcHnmission, 
therefore,  finds  and  determines: 

First.  That  the  plans  proposed  are  justified  by 
publio  necessity. 

Second.  That  said  plans  provide  for  the  proper 
and  safe  construction  of  all  work  connected  therewith. 

Third,  That  said  plana  provide  for  the  proper 
protection  of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  filtration  of  eroch 
additional  supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideratim  being  given  to  their  present 
and  future  necessities  for  sonroes  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable 
provisions  for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property,  both 
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direct  and  indirect,  which  'will  result  from  the  f 
tion  of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Control  CommiMion  does 
hereby  approve  the  said  application  of  the  village  <tf 
Larchmont  as  thoe  modified. 

In  vntness  whereof,  the  Water  Control  Com- 
mission has  eansed  this  determination  and 
approval  to  be  signed  by  the  members 
thereof  and  has  eauaed  Its  official  seal  to 
he  affixed  hereto  and  hiu  filed  the  same 
[l.  8.]  with  all  maps,  plans,  reports  and  other 
papers  relating  thereto  in  its  ofiiee  in  the 
city  of  Albany,  this  Slst  day  of  May,  1^1 

WatEK  CoNTBMj  COMMiaSIOM 
Albxjlndbb  MaGDOHAU) 

Conservation  Comvaaaitmer 
Chables  D.  Nkwtok, 

Ationw^-Chnerd 
Fbank  M.  WnxiAHS 
A.  H.  Pebiiks  ^'"'^  BHgineer  amd  Suntsor 

Secretary  to  the  Commission 


In  the  Matter  of  the  Application  of  Water  Commis- 
sioners of  Hblendalb  Wateb  Distbict,  Town  of 
Irondeqnoit,  Monroe  County,  N.  Y.,  for  Approval 
of  its  Financial  and  Engineering  Plans  for  the  Cos- 
atruction  of  a  Water  Supply  System 

Water  Supply  Application  No.  290 
(Water  Control  Comninioa,  JtM  2,  tWS) 
Application  ftpprond  m  modlflod. 

Br  THE  Commission. —  Richard  Oostioh,  Edward  W. 
Bauman  and  Arthur  Lauterbach,  water  oommlasioners 
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of  tke  Helendale  water  diBtrict,  on  May  17, 1922,  made 
application  to  the  Water  Control  Commisfiion  for 
approval  of  the  project  of  that  district  for  inatalling  a 
water  distribution  syBtem  therein  and  entering  into  a 
contract  for  a  supply  of  water  therefor.  Tfaie  applica- 
tion was  filed  in  the  office  of  the  Commission  Kay  22, 
1922.  On  May  23,  1922,  the  Commissi(»i  caused  the 
site  of  the  proposed  works  to  be  inspected  by  one 
of  its  engineers. 

After  due  notice  published  in  the  Rochester  Demo- 
crat and  Chronicle  and  Bodiester  Times-Union,  the 
hearing  on  this  applioatlon  was  held  in  the  Monroe 
County  Court  House  in  the  <nty  of  Bochester  on  June 
7, 1922,  at  10 :00  o  'doi^  in  the  forenoon.  At  this  hear- 
ing the  Commission  considered  the  petition,  maps  and 
plans  submitted,  examined  witnesses  and  heard  argu- 
ments for  the  project.  The  petitioners  appeared  in 
person  and  were  represented  at  the  heanng  by  Arthur 
T.  Parmenter,  their  attorney.  No  objections  were 
filed  and  no  one  appeared  in  opposition. 

It  is  proposed  to  install  in  the  various  streets  and 
roads  of  Helendale  water  district  a  distribution  piping 
system,  consisting  of  cast-iron  bell  and  spigot  pipe, 
of  which  21,600  feet  is  to  be  six  inches  and  6,700  feet  is 
to  be  eight  inches  in  diameter.  Connected  with  this 
piping  system,  thirty-eight  donble  nozzle  fire  hydrants 
are  to  be  installed  for  fire  protection  purposes.  These 
hydrants  are  to  have  the  same  threads  as  those  used 
in  the  city  of  Rochester,  so  that  the  apparatus  of  the 
(Uty  fire  department  can  operate  in  this  district  if 
necessary.  Water  is  to  be  purchased  from  the 
Rochester  and  Lake  Ontario  Water  Company,  the 
connection  to  be  made  and  the  meter  to  be  placed  at 
the  intersection  of  the  common  boundary  between  the 
city  and  the  district  at  Winton  road  in  the  extrem 
'southerly  end  of  the  district.    The  sum  of  $55,000  has 
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been  appropriated  for  the  pnrpose  of  instaUing  this 
waterworks  system. 

After  due  stndy  of  the  iwtition  find  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows: 

Helendale  water  district  is  a  part  of  the  town  of 
Irondeqnoit,  Monroe  county.  This  tract  is  of  irregular 
outline,  lying  north  and  east  of  the  city  of  Rochester 
and  generally  some  distance  west  of  Irondeqnoit  .bay, 
but  it  touches  that  bay  at  Bay  View  road  in  the 
estreme  northeiiaterly  end  of  the  district.  The  terri- 
tory within  this  district  is  now  largely  devoted  to 
farming  and  truck  gardening.  Some  suburban 
residences  are  being  built  in  it  and,  as  it  is  easily 
accessible  to  the  city  by  trolley  cars,  it  seems  a  favor- 
able location  for  suburban  development.  According 
to  the  papers  filed  with  the  petition,  the  assessed 
valuation  of  all  property  within  this  district  is  about 
$325,000.  The  present  population  of  the  district  is 
about  800  to  1,200  and  ia  increasing.  The  diE^Jrict  as 
such  has  no  bonded  indebtedness. 

At  the  present  time  there  ia  no  public  water  supply 
system  of  any  sort  within  this  district.  Water  for  all 
purposes  is  normally  obtained  from  individual  wells. 
During  the  nnnaually  dry  period  of  laat  summer  many 
of  these  wells  failed  wholly  or  in  part  and  many  of 
the  farmers  were  obliged  to  draw  water  for  their 
stock  from  Irondeqnoit  bay  and  elsewhere.  Not  only 
do  these  farmers  need  water  for  use  in  their  homes 
and  for  watering  their  stock,  but  it  is  urgently 
required  by  them  for  irrigation  on  their  truck  farms; 
also  the  suburban  residents,  who  have  built,  or  propose 
to  build  in  this  district,  strongly  desire  a  public  wate"" 
supply  system  to  supply  them  with  the  ordinan- 
domestic   facilities   to   which  they   are  accustomed. 
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There  is  at  present  available  in  the  district  no  water 
for  fire  protection  purposea.  This  district  is  part  of  a 
fire  district  which  owns  a  large  ehemioal  engine,  but 
the  fire  protection  afforded  by  it  is  not  adequate.  It, 
therefore,  seems  clear  that  a  public  supply  of  water 
is  urgently  needed  in  this  district  for  domestic  and 
agricultural  uses  and  for  fire  protection  purposes. 

A  taxpayers  petition,  aaking  for  the  formation  of 
this  district,  was  filed  in  the  office  of  the  town  clerk 
of  the  town  of  Irondequoit  May  4,  1922.  The  town 
board  of  said  town,  at  a  meeting  held  May  17,  1922, 
proceeded  to  form  this  district  and  to  appoint  the 
signers  of  this  petition  as  water  commissioners 
thereof.  Sabsequently  these  commissioners  have 
qualified  for  and  entered  into  the  dnties  of  their  office. 
Harry  C.  Kittredge,  a  civil  engineer,  having  an 
office  in  the  city  of  Bodiester,  has  acted  as  engineer 
for  this  district,  and  plans,  reports,  estimates  and 
Bpeciflcations  for  the  construction  work  have  been 
prepared  by  him  and  filed  with  the  application. 

Bochester  and  Lake  Ontario  Water  Company 
pumps  water  from  Lake  Ontario  near  the  former 
village  of  Charlotte,  purifies  this  water  by  filtration 
and  chlorination  and  distributes  it  to  various  indi- 
viduals, manufacturing  plants,  municipalities  and 
other  civil  divisions  of  the  State  aronnd  the  rity  of 
Bochester,  and  also  to  portions  of  that  city  itself. 
This  company  has  long  had  authority  from  the  State 
to  supply  water  anywhere  in  the  town  of  Irondequoit, 
but  it  has  not  the  financial  ability  to  build  extensions 
to  its  mains  in  that  town.  The  needs  of  the  inhabitants 
thereof  have  in  the  past  been  met,  as  is  now  proposed 
to  do,  by  the  formation  of  water  districts,  which  lay 
the  pipes  and  contract  with  the  company  for  a  supply 
of  water.  This  company  is  able  to  supply  this  district 
with  water  of  suitable  quality  and  under  pressure  not 
43 
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less  than  sixty  pounds  per  square  inch  at  the  cona«o~ 
tion  and  to  do  so  without  injury  to  the  interests  of 
its  present  onstomers.  If  the  growth  of  popnlatioa  in 
the  various  districts  snpplied  by  the  ootnpasy  shall 
in  the  future  exceed  the  present  capaoity  of  its  plant, 
that  plant  can  readily  be  enlarged. 

It  has  been  estimated  that  these  worics  can  be  com- 
pletely constructed  at  a  cost  not  exceeding  $65,000, 
the  amount  of  money  available  for  the  purpose.  As 
nearly  as  can  be  told  in  the  present  nncertun  State 
of  the  market  for  waterworks  materials  and  for  labor, 
there  seems  a  reasonable  possibility  that  this  pro- 
posed system  can  be  completely  oonstrtictAd  at  a  eost 
not  exceeding  that  sum. 

Hicse  works,  if  properly  oonstmcted  in  aooordanee 
with  the  plans  and  specifications  submitted,  of  suit- 
able materials  and  with  careful  workmanship,  will  be 
adequate  and  safe. 

Pressures  on  the  distribution  piping  in  this  distrid: 
will  range  as  high  as  ninety  to  one  hundred  pounds  per 
square  inch,  an  Intensity  of  pressure  whidi,  although 
highly  desirable  for  fire  protection  purposes,  is  too 
high  for  the  ordinary  plumbing  fixtures.  It  will, 
therefore,  be  necessary  to  reduce  the  pressure  before 
it  reaches  such  fixtures  and  In  this  particular  case 
that  can  best  be  done  by  the  installation  of  suitaUe 
pressure  reducing  valves  on  the  individual  house  con- 
nection pipes.  This  will  leaTe  the  full  pressure  avail- 
able for  fire  protection  and  for  a  supply  of  water  for 
irrigation  purposes. 

No  land  is  to  be  taken  or  acquired  in  the  oarrying 
out  of  this  project. 

Helendale  water  district  could  develop  its  own 
flource  of  water  supply,  preferably  from  Lake  Ontario, 
perhaps  from  Irondeciuoit  bay;  but  to  do  so  would 
require  a  heavy  expenditure  for  intake,  pum^ng  sta- 


Digmzefl  by  Google 


Apfucahoh  of  Huakoau  Wauk  Disnooi    676 

Water  CoBtial  CoamuKian  [VoL  37] 

tion  and  filters,  which  it  does  not  seem  that  the  distriot 
would  be  justified  in  iuoorring  at  the  present  time. 
Furthermore  it  must  be  recognized  that  the  entire 
town  of  Irondeqaoit  will  soon  be  annexed  to  the  city 
of  Bodiester  and  that  eventually  vhaterer  water  dis- 
tributioQ  piping  ia  laid  in  that  town  most  in  time  be 
incorporated  in  the  general  water  supply  system  of 
said  city. 

The  carrying  ont  of  this  project  will  have  no 
adverse  esSeeA  on  the  water  sapply  interests  of  any 
other  mnnidpality  or  civil  division  of  the  State. 

The  legal  damages  which  may  be  caused  by  the 
execution  of  the  {dans  of  the  petitioner  do  not  appear 
to  be  8n<^  as  to  require  any  special  oonsideration  or 
le^slative  enactment  in  order  that  they  may  he  equit- 
ably determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  district  and  the  interests  of  other  municipal 
corporations,  civil  divisions  of  the  State  and  the 
inhabitants  thereof,  it  is  hereby  determined  to  be 
necessary  to  modify  this  application  as  submitted  and 
it  is  hereby  modified  to  provide  as  follows :  1.  These 
works  must  be  completely  constructed  within  two 
years  of  the  date  of  this  decision. 

In  oonsideration  of  the  above,  and  subject  to  tiie 
modification  heretofore  stated,  the  Commission,  there- 
fore, finds  and  determines: 

First.  Iftat  the  plans  proposed  are  justified  by  pub- 
lic necessity. 

Second.  That  said  plans  provide  for  the  {Kn^r  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  filtration  of  such  addi- 
tional supply. 

Fourth.  That  said  plans  are  jnst  and  equitable  to 
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the  other  innnioipaHtieB  and  civil  diviBions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof* 
particular  consideration  being  given  to  their  present 
and  fnture  necessities  for  soarces  of  water  supply. 

Fifth.  That  aaid  plane  make  fair  and  equitable  pro- 
visionB  for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  whidi  will  result  from  the  execution  of 
said  plans  or  the  aoquirinf^  of  said  lands. 

Wherefore,  The  Water  Control  Commission  does 
hereby  approve  the  said  application  of  the  Helendale 
water  diatriot  as  thus  modified. 

In  witness  whereof,  the  Water  Control  Com- 
misraon  has  caneed  this  deteimination  and 
'  approval  to  be  signed  by  the  members 
[u  B.]  thereof  and  has  caused  its  official  seal  to  be 
affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  city  of 
Albany,  this  22d  day  of  June,  1922. 

Wateb  Contbol  Commisbioit 
Albxandbb  Maodonaij) 

Conservation  Commissioner 
Chableb  D.  Newton 

Attorneif-OenertU 
Pbank  M.  Wiujamb 
State  Engineer  and  Surveyor 
By  B.  G.  Fdtoh,  Dtputp 
A.  H.  Pbbkinb 
Beeretary  to  the  CommMaiim 
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In  the  Matter  of  the  Claim  for  Compensation  nnder 
the  Workmen's  Compensation  Law  Made  by 
Waltbb  L.  Masok,  against  Schmidts  D.  Schzffeb, 
Employer;  and  State  Insueance  BVnd,  Insurance 
Carrier 

Case  No.  1963662 

(Industrial  Board,  June  16,  1922) 

Amrd  of  companntioii  dsnisd  to  uk  employM  injond  tt  the  TWti- 
brde  of  bli  own  home  after  havinf  closod  hla  amplorar'i  plac* 
of  bniiiLaia  and  proceeded  home  with  U^  amplorer'i  moaer 
■■  he  wai  inatmcted  to  do  by  bia  einpl(7v. 

Tia.8  claim  came  on  for  hearing  before  the  State 
Industrial  Board  at  New  York  city,  N.  Y.,  on  May  14, 
1920,  May  26,  1920;  at  Sing.  Sing  Prison,  Ossining, 
N.  Y.,  on  Jnne  8,  1920;  and  at  New  York  city,  N.  Y., 
on  March  1,  1321,  September  26,  1921,  and  April  24, 
1922. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  sncoessor  of  the 
State  Industrial  Commission  in  this  case. 

Jeremiah  F.  Connor,  for  claimant. 

L.  J.  Jones,  for  employer  and  inauranoe  carrier. 

Bt  the  Boaw). — All  the  evidence  baTing  been 
heard  and  dniy  considered,  the  State  Indnstrial  Board 
makes  its  conclusions  of  fact,  and  decision,  as  follows : 

On  February  15,  1920,  the  day  on  which  Walter  L. 
Mason  sustained  the  injuries  herein  referred  to,  he 
resided  at  473  West  One  Hundred  and  Fifty-ninth 
street,  New  York  city,  N.  Y.,  and  was  employed  as  a 
salesman  at  the  plant  of  his  employer,  and  as  a  col- 
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lector,  by  Schmidts  D.  ScheflFer,  with  office  and  prin- 
cipal place  of  business  at  133  Columbus  avenue,  New 
York  city,  N.  Y. ;  said  employer  being  engaged  in  the 
confectionery  business  and  the  manufacture  of  ice 
cream  and  candy. 

On  February  15,  1920,  Walter  L.  Mason,  after 
having  left  the  place  of  business  of  bis  employer  at 
12  p.  H.,  having  closed  the  same  for  the  night,  and 
after  having  taken  with  bim  moneys  of  his  employer, 
which  he  had  collected  dnring  the  day,  which  was  his 
custom,  and  which  he  did  pursuant  to  instructions  of 
his  employer,  proceeded  to  his  home,  and  when  he  had 
reached  the  vestibule  of  his  residence  at  473  West 
One  Hundred  and  Fifty-ninth  street.  New  York  city, 
N.  Y.,  he  was  set  upon  by  an  unknown  person,  who 
threatened  him  with  a  revolver  and  demanded  his 
money,  and  who  shot  at  claimant  with  bis  revolver, 
whereupon  claimant  sustained  injuries  to  bis  left  eye, 
which  resulted  in  the  loss  of  said  eye;  the  loss  of  said 
eye  being  the  direct  result  of  the  injuries  which  he 
sustained  on  February  15,  1920. 

The  injuries  sustained  by  Walter  L.  Mason  were 
accidental  injuries,  but  did  not  arise  out  of  and  in  the 
course  of  his  employment. 

Award  of  compensation  is  hereby  denied  to  Walter 
L.  Mason  on  the  ground  that  the  injuries  which  he 
snstained  did  not  arise  out  of  and  in  the  conrse  of  his 
eoiptoyiuaBt. 
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In  tbe  Matter  of  the  Appeal  of  Benajah  Bipijit  from 
the  Action  of  the  School  Diatrict  Meeting  Held  in 
District  No.  8  of  the  Town  of  Dresden,  Washington 
County,  February  25, 1922 

]  Case  No.  748 

(Ednoation  Department,  Jtme  26, 1922) 

Beho<d  district!  —  trauporUtlon  of  pnpOs  —  mpeal  diamlHed. 

Parent  of  ^  child  of  sohool  age  most  establish  by  competent 
evidence  that  he  is  unable  to  fnmiBh  tranaportation  and  that  his 
child  will  be  deprived  of  school  privilegeB  nnless  transportation 
is  f omi^sd  at  the  dietncfa  axpense. 

Gbates,  Commissioner. —  "niis  appeal  raisea  the 
question  of  the  dnty  of  the  sdiool  district  in  which 
the  appellant  resides  to  provide  transportation  for 
his  child  who  became  eight  years  of  age  on  March 
seventeenth.  It  appears  that  the  appellant  lives  npon 
his  father's  farm,  which  is  aitnated  about  three  miles 
from  the  scboolbouse  of  district  No.  8.  This  property 
was  formerly  located  in  district  No.  10  of  tbe  town  of 
Dresden  and  about  twelve  years  ago  was  annexed  to 
district  No.  8.  It  is  alleged  that  the  appellant  owns 
a  horse  but  he  insists  that  be  can  not  carry  his  child 
to  and  from  school  and  at  tbe  same  time  support  his 
family.  There  are  no  facts  stated  that  would  establish 
such  conclusion  or  bring  this  case  within  the  prin- 
ciples that  have  been  established  in  decisions  which 
have  declared  the  duty  of  tbe  school  districts  under 
certain  circumstances  to  provide  transportation.  The 
obligation  rests  upon  the  parent  to  see  that  his  child 
i«  in  regular  attendance  upon  school  and  if  necessary 
to  convey  the  child  it  becomes  the  parent's  duty  to  see 
that  transportation  is  furnished.    Before  this  burden 
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can  be  placed  npoii  the  district  it  is  incumbent  npon 
the  appellant  to  establisli  the  facts  by  competent 
evidence,  showing  his  inability  to  famish  transporta- 
tion and  that  his  child  will  be  deprived  of  school 
privileges  unless  transportation  is  furnished  at  the 
district's  expense.  As  the  case  now  stands,  there  is 
not  sufficient  evidence  submitted  on  this  appeal  that 
would  justify  a  reversal  of  the  action  of  the  district 
meeting  in  refusing  transportation. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Oathebine  M.  Zbiiteb 
from  the  Action  of  the  Boabd  of  Education  or 
Washington  Academy 

Case  No.  749 

(Edneation  Department,  June  30, 1923) 

Sebool  toachon  — failnra  on  th«  part  of  a  t«aclwr  to  MaJBtahi 
order,  good  lovomment  and  diaciplina  ia  a  Mhool  la  a  sidll- 
dent  cauM  for  dismlwaL 

Frederick  Fraser,  for  appellant. 

James  Qibson,  for  respondent 

Gbaves,  Commissioner. — The  appellant  is  a  grad- 
uate of  the  Girls'  High  School,  Brooklyn,  Hunter  Col- 
lege and  Columbia  University  and  is  in  possession  of 
a  college  graduate  provisional  certificate  which 
entitles  her  to  te&ch  ficademic  subjects.  She  is  twenty- 
four  years  of  age.  On  June  22, 1921,  she  entered  into  a 
written  contract  with  the  respondent  board  of  edaoa- 
tion  to  teach  for  a  term  of  forty  consecutive  weeks. 
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commencing  September  6, 1921,  at  a  monthly  compen- 
sation of  $120,  payable  at  the  end  of  each  month.  She 
began  teaching  in  the  Washington  Academy,  in  the 
village  of  Salem,  Washington  county,  N.  T.,  onder 
such  contract,  at  the  opening  of  the  school  in  Septem- 
ber. This  was  her  first  practical  experience  in  teach- 
ing under  contract. 

Soon  after  the  opening  of  the  school  it  was  appar- 
ent that  Miss  Zeiner  was  having  trouble  in  itaaintain- 
ing  discipline  in  her  classes.  Certain  members  of  the 
board  of  education  spoke  to  Miss  Zeiner  about  the 
matter  and  in  October  a  special  meeting  of  the  board 
was  held  which  she  was  asked  to  attend  and  the  ques- 
tion of  her  failure  to  maintain  discipline  was  discus- 
Bed.  The  evidence  clearly  shows  that  the  discipline 
throughout  the  school  was  poor  and  that  although 
the  board  of  education,  at  its  meeting  of  October 
fifteenth,  voted  its  approval  of  the  action  of  the 
principal  in  disciplining  those  students  who  were 
reported  as  causing  disorder  and  signified  their  inten- 
tion of  further  supporting  such  disciplinary  measures, 
even  to  the  extent  of  expulsion  from  school,  the  dis- 
order continued.  On  November  18,  1921,  tie  board 
appointed  a  committee  of  investigation  which  reported 
its  findings  to  the  board  of  December  fifteenth. 
Miss  Zeiner  was  present  at  this  meeting,  accompanied 
by  her  attorney  and  was  informed  of  the  charges  of 
inefficiency  and  failure  to  maintain  discipline  that 
had  been  preferred  against  her,  was  asked  to  resign 
and  was  given  until  December  twenty-seventh  within 
which  to  arrive  at  a  determination  and,  having  failed 
to  rasign,  she  was  discharged  by  the  board  on  that 
date. 

There  is  evidence  to  show  that  there  was  much  dis- 
order among  the  older  pupils  attending  Washington 
Academy  and  that  ffiftcb  of  such  disorder  was  due  to 
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the  faUnre  of  the  appellant  to  maintain  diseipline  in 
her  olaaaea.  Snch  evidence  was  sufficient  to  jnstify 
the  action  taken  by  the  board  in  dismissing  her  from 
her  position.  While  it  is  apparent  that  the  appeUant 
is  well  trained  in  her  profession,  and  possesses  qnali- 
fications  which  should  make  her  sncoessfnl,  eventually, 
as  a  public  school  teacher,  it  ia  also  evident  that  she 
hae  failed  as  a  disciplinarian,  probably  beoanse  of  her 
inexperience. 

The  board  of  education  was  confronted  with  a  seri- 
ous situation  which  threatened  to  destroy  the  morale 
of  the  entire  echool.  The  board  did  not  act  haatUy 
but  only  after  repeated  efforts  had  been  made  to 
locate  and  correct  the  trouble  and  after  investifiation 
and  report  of  a  committee  of  the  board  regularly 
appointed  for  snch  purpose.  The  appeUant  was  pven 
opportunity  to  appear  before  the  board  when  the 
subject  of  discipline  was  being  discussed  and  had  full 
knowledge  of  the  charges  brought  against  her.  There 
ia  no  evidence  that  the  board  entertained  any  feeling 
of  malice  or  prejudice  against  her.  The  board  acted 
deliberately  and  unquestionably  for  what  it  believed 
to  be  the  best  interests  of  the  school.  The  law  is  dear 
in  its  pronouncement  that  no  teacher  shall  be  removed 
during  a  term  of  employment  unless  for  neglect  of 
duty,  incapacity  to  teach,  immoral  conduct  or  other 
reason  which  when  appealed  to  the  Commissioner  of 
Education  shall  be  held  by  him  sufficient  cause  for 
such  dismissal.  No  charge  is  made  of  neglect  of  duty 
or  immoral  conduct  on  the  part  of  this  teacher.  The 
principal  charge  that  is  alleged  against  her  is  incom- 
petency due  to  failure  to  maintain  discipline.  Her 
knowledge  of  the  subject  matter  taught  and  methods 
of  presentation  are  not  seriously  questioned.  It  is 
her  inability  to  manage  her  classes  and  to  maintun 
discipline  therein  that  constituted  the  gravamen  rf 
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the  chaxgeB.  The  evidence  presented  is  sufficient  to 
SQBtain  the  aoLion  of  the  board  apon  this  charge.  It 
has  loi^  bee.i  held  that  failure  on  the  part  of  a 
teacher  to  maintain  order,  good  government  and  dis- 
cipline in  a  school  is  a  snfficien  cause  for  dismissal. 
Appeal  of  Edith  L.  Portetts,  Vol.  Judicial  Decisions, 
1129,  1131.  In  that  case,  which  was  decided  in  1895, 
Superintendent  Crooker  said:  "The  certificate  held 
by  the  appellant  was  prima  facie  evidence  of  her 
moral  and  mental  qualifications  to  teach,  and  sha 
may  have  possessed  an  excellent  method  of  impart- 
ing instruction  to  her  pupils  and  still  have  been  defici- 
ent in  the  ability  to  manage  and  govern  a  schooL 
Without  good  government  and  discipline,  which  secure 
obedience,  command  respect  and  preserve  order, 
learning  is  of  little  avail." 

The  fact  that  the  principal  also  failed  in  discipline 
or  that  the  board,  as  is  alleged,  did  not  take  sufficiently 
drastic  measures  in  the  expulsion  of  pupils  does  not, 
of  itself,  constitute  a  defense  to  these  charges  nor  was 
the  board  of  education  required  to  overlook  her  failure 
in  discipline  because  of  her  inexperience.  The  board 
was  bound  to  take  action  to  remedy  the  flagrant  con- 
ditions that  were  prevailing  in  its  school.  In  dismiss- 
ing the  appellant  after  she  had  been  given  an  oppor- 
tunity to  resign  the  board  sought  to  correct  one  of 
the  sources  of  deficiency  in  school  government  and 
discipline  and  was  justified  ini  taking  action  in  dismiss- 
ing the  appellant  upon  the  ground  stated. 

The  action  of  the  board  is  sustained  upon  the  sole 
ground  that  the  appellant  failed  to  maintain  discipline 
in  her  classes,  without  reflection  upon  her  general 
qnalificationa  as  a  teacher. 

The  appeal  is  dismissed. 
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In  the  Matter  of  the  Power  of  the  Boabd  of  Examtr- 
EBS  OP  THE  Cnr  School  District  of  New  Tobk  to 
Interpolate  Names  in  the  ^igible  List  of  Principal* 
of  Elementary  Schools 

Case  No.  750 

(Educatdon  Department,  July  7,  1933) 

Sdiool  tMCben  —  b<wrd  of  azunliun  —  eliclbls  list  not  ent^olt 
until  «ppult  detaimliiML 

There  can  be  no  queBti<ai  as  to  the  legality  or  reaa<»tableneOT 
oC  permitting  appeals  upon  examinations  by  nnauMeasfal  eandi- 

An  eligible  list  does  not  become  eomplete  nntil  the  appeida 
are  determined,  and,  therefore,  there  is  but  one  digible  list  uid 
no  question  of  merger  aHses  within  the  meaning  of  seetion  871 
of  the  Education  Law.  The  relatire  standing  of  all  candidates, 
inclnding  appellants,  must  on  this  account  be  detenmned 
according  to  the  ratings  made  npon  the  eompletion  of  the 
examination. 

G-BAVBS,  Commissioner. —  This  controversy  pertains 
to  an  eligible  U^t  of  holders  of  licenses  as  principals 
of  elementary  schools  in  the  city  school  district  of 
New  York.  A  written  examination  for  such  license 
was  held  by  the  board  of  examiners  daring  the  last  of 
December,  1920.  The  sncoessfal  candidates  upon  the 
written  examination  were  subsequently  given  their 
oral  examinations,  and  on  December  30,  1921,  the 
board  of  examiners  recommended  to  the  snperinten- 
dent  of  schools  for  principal's  license  the  names  of 
fifty-five  men  and  thirty-three  women  and  certified  to 
the  board  of  education  an  eligible  list  containing  the 
same  names.  Principals'  licenses  were  issued  to  the 
persons  npon  snch  list  according  to  the  direction- of 
the  city  superintendent  of  schools,  and  persons  have 
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!>een  nommated  from  such  list  by  the  board  of  super- 
intendents to  positions  in  the  elementary  schools  of 
the  city  and  snch  nominations  have  been  ratified  by 
the  board  of  education.  Some  time  after  the  list  was 
prepared,  certain  candidates  who  failed  in  the  written 
examination  appealed  to  the  board  of  examiners  for  a 
review  of  their  written  papers,  and  the  appeals  of  six 
of  snch  appellants  were  sustained  and  they  were  snm- 
moned  later  for  oral  examination.  It  also  appears 
that  a  number  of  persons  who  were  rejected  on 
acoonnt  of  failure  in  the  oral  examinations  appealed 
to  the  board  for  a  reconsideration  and  in  twenty-eight 
cases  their  appeals  were  granted  and  fnrther  oral 
examinations  were  ordered. 

The  qnestion  has  arisen  as  between  the  candidates 
whose  names  were  placed  upon  the  eligible  list  at  the 
date  of  the  preparation  of  snch  list,  viz.,  December 
30,  1921,  and  the  successful  appellants  as  to  whether 
their  names  should  be  inserted  on  the  list  in  accord- 
ance with  their  ratings  upon  their  examinations.  The 
matter  is  submitted  to  the  Conunissioner  of  Educa^ 
tion  by  the  board  of  examiners,  and  the  persons  upon 
the  eligible  list  and  the  candidates  whose  names  were 
placed  upon  the  eligible  list  have  appeared  by  their 
representatives  and  counsel  to  present  argument  in 
favor  of  their  respective  positions. 

The  board  of  examiners  submits  the  following  three 
questions  and  asks  for  a  determination  as  to  eac^  of 
tiiem: 

1.  Is  the  action  of  the  board  of  examiners  of  the 
department  of  education  of  the  city  of  New  York 
in  inserting  in  an  eligible  list  officially  certified  as 
of  December  30, 1921,  the  names  of  a  person  or  per- 
sons licensed  at  a  date  subsequent  to  the  official  pro- 
mulgation of  said  list  bnt  as  of  even  date  with  said 
eHgible  list  iUegalf 
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2.  Is  the  proposed  action  of  the  board  of  examiners 
in  recommending  for  license  as  of  the  dmt«  of  the 
official  promulgation  of  an  eligible  list  at  a  date  sub- 
sequent to  the  origmal  promulgation  of  such  list  In 
violation  of  the  intent  of  that  portion  of  section  871 
of  the  State  Education  Law  which  provides  "Eligible 
lists  shall  not  be  merged  and  one  eligible  hst  shall  be 
exhausted  before  nominations  are  made  from  a  list  of 
subsequent  date"t 

3.  Are  the  rights  and  remedies  of  a  person  or  per- 
sons on  such  eligible  list  when  originally  promulgated 
impaired,  impeded  or  prejudiced  by  such  insertion  on 
said  eligible  list  of  the  names  of  a  person  or  persona 
as  mentioned  in  questions  1  and  21 

In  answering  these  questions  reference  must  be 
made  to  the  law  creating  the  board  of  examiners  and 
prescribing  its  powers  and  duties.  It  is  provided  in 
section  871  of  the  Education  Law  that  in  a  city  having 
a  population  of  1,000,000  or  more  there  shall  be  a 
board  of  examiners  to  consist  of  seven  members,  and 
it  is  further  stated  that  "It  shall  be  the  duty  of  the 
board  to  hold  examinations  whenever  necessary,  to 
examine  all  appUcants  who  are  required  to  be  licensed 
or  to  have  their  names  placed  upon  eligible  lists  for 
appointment  in  the  s<^ools  in  suoh  city,  except  exam- 
iners, and  to  prepare  all  necessary  eligible  lists. 
Eligible  lists  shall  not  he  merged  and  one  eligible  list 
shall  be  exhausted  before  nominations  are  made  from 
a  list  of  subsequent  date.  No  eligible  lists,  except  a 
principals'  eligible  list,  shall  remain  in  force  for  a 
longer  period  than  three  years. ' '  It  will  be  noted  that 
this  section  provides  no  limitation  upon  the  life  of  a 
principal's  eligible  list.  Sn«h  a  list  when  prepared, 
so  far  as  the  statute  is  eonoenied,  may  eontinue  until 
exhausted. 

The  statute  referred  to  imposes  apon  tha  board  of 
examiners  the  power  and  duty  to  hold  examinations 
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as  a  result  of  which  eligible  lista  for  appointment 
to  teaching  positions  in  the  achools  of  the  oity  are 
to  be  prepared.  There  is  nothing  in  this  section  or  in 
any  other  provision  of  the  Ednoatioa  Law  that  pre- 
scribes the  procedure  or  limits  the  exercise  of  the 
function  imposed  npon  the  board  of  examiners.  In 
the  absence  of  statutory  provisions  regulating  the  con- 
duct of  such  examinations,  the  board  must  be  given 
a  wide  discretion  in  determining  bow  such  examina- 
tions shall  be  conducted  and  as  to  when  the  examina- 
tion shall  be  deemed  terminated  for  the  purpose  of 
determining  the  namea  of  candidates  who  are  to  be 
placed  upon  eligible  lists.  It  is  apparent  that  when  the 
candidates  are  rated  upon  examination  by  the  exam- 
iners in  the  first  instance  and  the  names  of  sacoess-  . 
fnl  candidates  are  placed  upon  the  eligible  list, 
the  imsuecessful  candidates  who  are  notified  of  their 
fiulnre  should  be  given  ui  opportunity  to  appeal  to 
the  examiners  from  the  marks  or  ratings  given  to 
them  upon  snch  examination.  It  is  the  usual  and  well 
established  practice  in  the  conduct  of  all  examinations 
for  professional  licenses  and  for  civil  service  appoint- 
ments to  give  to  the  unsaocessful  candidates  a  reason- 
able opportunity  to  appeal  from  ratings  or  marks 
where  differences  may  exist  as  to  the  valne  to  be 
placed  upon  answers  to  certain  questions. 

There  can,  therefore,  be  no  question  as  to  the 
legality  or  reasonableness  of  permittii^  appeals  upon 
examinations  such  as  that  now  under  consideration  by 
onsaccessfnl  candidates.  The  real  question  is  as  to 
the  effect  upon  the  relative  standing  of  the  successful 
candidates  of  the  sustaining  of  an  appeal  broi^ht  by 
an  onsQCcessful  candidate. 

I  think  it  must  be  held  that  the  examination  as  a 
result  of  which  the  eligible  list  is  prepared  is  not 
completed  until  the  appeals  of  the  candidates  i^o 
were  not  successful  in  the  first  instance  are  finally 
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determined.  The  relative  standing  of  all  the  candi- 
dates, including  the  appellants,  must  on  this  account 
be  determined  according  to  the  ratings  made  upon  the 
completion  of  the  examiuation.  The  appeals  from 
the  original  ratings  must  be  brought  within  a  reason- 
able time.  It  would  appear  that  the  board  of  ezam- 
iners  have  provided  a  time  limit  upon  appeals  in  the 
rales  adopted  by  them  r^ulating  the  conduct  of  the 
examinations.  Assuming  that  the  appeals  are  brought 
within  the  prescribed  time,  the  ratings  of  the  candi- 
dates upon  their  appeals  are  entitled  to  the  same 
consideration  as  the  ratings  given  to  those  who  are 
first  declared  to  be  suocessful.  The  examination  is 
for  the  purpose  of  determining  not  only  whether  can- 
'  didates  have  passed  the  examination  but  also  for  the 
purpose  of  determining  their  relative  qualifications. 
The  determination  of  this  question  rests  in  the  sound 
discretion  of  the  board  of  examiners,  and  in  the 
absence  of  fraud,  unfair  discrimination  or  obvious 
mistake  should  not  be  disturbed.  It  follows  that 
where  the  appeal  of  an  unsuocessfnl  candidate  has 
been  sustained,  either  in  the  case  of  a  written  or  an 
oral  examination,  the  examiners  are  to  determine 
the  rating  of  the  candidate  npon  snc&  appeal,  and  the 
license  having  been  granted  the  candidate  will  take 
his  position  upon  the  list  according  to  snch  rating. 

The  counsel  for  the  Assoeiation  of  Men  on  the 
Principals'  List  has  attempted  to  establish  the  prin- 
ciple that  the  board  of  examiners  is  not  permitted  to 
consider  appeals  except  to  correct  manifest  errors  or 
mistakes  of  marking  or  rating.  Reference  is  made 
to  rules  of  the  State  and  municipal  civil  service  com- 
missions, which  are  to  the  effect  that  such  commis- 
sions may  at  any  time  within  a  year  from  the  date  of 
the  report  of  an  examination  correct  "any  manifest 
error  or  mistake  of  marking  or  rating  appearing  in 
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any  such  paper  or  record."  This  rule  does  not  apply 
to  examinaitions  condacted  by  the  board  of  examinera. 
The  Civil  Service  Law  and  the  rales  adopted  there- 
under do  not  apply  to  examinations  of  teachers  for  the 
purpose  of  licensing  or  the  preparation  of  eligible 
lists. 

The  fact  that  the  prindpals'  list  waa  promulgated 
on  December  30,  1921,  does  not  prevent  the  insertion 
of  names  therein  snhseqnent  to  such  date.  It  was 
within  the  power  of  the  board  to  prepare  a  list  con- 
taining the  names  of  those  who  had  successfully 
passed  the  examinations  and  to  recommend  that 
licenses  be  issued  to  such  candidates.  The  list  of  the 
names  of  such  successful  candidates  would  be  pro- 
mulgated with  the  understanding  that  under  the  rules 
of  the  board  of  examiners  the  names  of  successful 
appellants  might  be  inserted  therein.  The  list  as  pro- 
mulgated or  declared  was  subject,  therefore,  to  modi- 
fication by  the  insertion  of  the  names  of  appellants 
who  brought  their  appeals  within  the  time  prescribed 
by  the  rules  of  the  board  and  whose  appeals  were 
sustained.  The  eligible  list  does  not  become  complete 
until  the  appeals  are  determined,  and,  therefore,  there 
is  but  one  eligible  list  and  no  question  of  merger 
arises  within  the  meaning  of  section  871  of  the  Edu- 
cation Law. 

It  is,  therefore,  my  conoluaion 

1.  That  the  action  of  the  board  of  examiners  of  the 
department  of  education  of  the  city  of  New  York  in 
inserting  in  an  eligible  list  officially  certified  as  of 
December  30,  1921,  the  names  of  persons  whose 
appeals  had  been  sustained  as  of  the  same  date  as 
such  eligible  list,  was  legal  and  valid. 

2.  That  the  action  of  the  board  of  examiners  subse- 
qnent  to  the  promulgation  of  such  list,  in  sustaining 
appeals  of  candidates  and  in  giving  to  such  candidates 
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a  passing  mark  and  a  rating  entitling  them  to  have 
their  names  inserted  in  sach  list,  is  not  in  contraven- 
tion of  that  portion  of  section  871  of  the  Education 
Law  whidi  provides  that  "Eligible  lists  shall  not  be 
merged  and  one  eligible  list  shall  be  exhausted  before 
nominations  are  made  from  a  list  of  subsequent 
date." 

3.  The  rights  and  remedies  of  a  person  to  whom  a 
license  was  issued  and  whose  name  w^  upon  such 
eligible  list  as  originally  promulgated,  are  not 
impaired  or  prejudiced  unlawfully  by  the  insertion 
of  the  names  of  candidates  whose  appeals  were  sus- 
tained by  the  examiners  and  who  are  given  a  rating 
entitling  them  to  certain  relative  positions  upon  such 
list.  The  board  of  examiners  should  place  upon  the 
elegible  list  of  principals  of  elementary  schools  the 
names  of  the  candidates  whose  appeals  upon  written 
and  oral  examinations  were  sustained,  in  the  relative 
positions  to  whidi  they  are  entitled  according  to  the 
ratings  given  to  them  by  the  examiners. 


In  the  Hatter  of  the  Appeal  of  John  Hodob  from  the 
Action  of  WnjjiAM  M.  Smith,  as  Trustee  of  Com- 
mon School  District  No.  17  of  the  Town  of  Falla- 
bnrgh,  Sullivan  County 

Case  No.  751 

(Education  Depaitmaat,  Jul;  7,  1922) 

School  dlrtrlcts —  abunca  fnm  dittrlet  not  conatltiitliif  tbe  mUV 
Ushment  of  nav  iwldenco. 

The  childres  of  appellant  are  entitled  to  fiee  instmction  in 
the  schools  of  a  diatiict  where,  tmder  the  oiraumatancee  of  the 
ease,  the  appellant's  absence  from  the  district  does  not  oonstitnte 
the  eetablishment  of  a  new  residence. 
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John  D.  Lyona,  for  appellant. 
George  L.  Cooke,  for  reapondent. 

Gbates,  Commisaioner. —  For  a  nrnnber  of  years 
prior  to  September,  1921,  the  appellant,  John  Hodge, 
■was  a  resident  of  common  school  diatrict  No.  17  of 
the  town  of  Fallsbnrgh,  SnlKvan  connty,  of  which 
the  respondent,  Wiliam  Smith,  is  the  sole  trustee. 
The  appellant's  two  daughters,  Nellie  and  Grace, 
attended  the  school  mwntained  in  the  district.  In  Sep- 
tember, 1921,  the  appeMant  purchased  a  farm  in  a 
nearby  district.  He  alleges  that  the  purchase  was 
made  for  investment  purposes  only  and  that  he 
intends  to  sell  the  same  aa  soon  as  he  can  dispose 
of  it  for  an  adequate  consideration.  At  the  time  he 
purchased  it,  it  became  necessary  for  the  appellant 
and  his  wife  to  occupy  the  house  located  npon  the 
farm  in  order  that  they  might  properly  take  care  of 
the  stock  on  the  farm  during  the  winter  time.  In  the 
meantime,  his  daughters  had  been  in  attendance  at 
the  school  located  in  district  No.  17.  On  or  about  the 
19th  of  January,  1922,  the  teacher  of  the  school,  act- 
ing under  the  direction  of  the  respondent  trustee, 
notified  the  appellant's  daughters  that  they  could  not 
attend  the  school  unless  a  tuition  fee  were  paid.  The 
appellant  has  brought  this  appeal  for  the  purpose  of 
determining  whether  his  children  are  entitled  to  free 
instruction  in  the  sdiool  maintained  in  district  No.  17. 

The  answer  of  the  trustee  of  the  district  alleges 
that  his  action  was  based  npon  the  apparent  removal 
of  the  appellant  from  district  No.  17  and  the  acquisi- 
tion by  the  appellant  of  a  new  residence  in  the  district 
in  which  the  farm  which  had  been  purchased  waa 
located.  The  only  question  which  arises  for  consider- 
ation in  this  appeal  is  the  effect  of  the  absence  of  the 
appellant  from  district  No.  17  for  the  purposes  above 
mentioned. 
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Under  the  provisions  of  section  567  of  the  Educa- 
tion Law,  pnpils  are  entitled  to  free  iDstmction  in  the 
public  school  located  in  the  district  of  which  they 
are  residents.  For  school  purposes  the  residence  of 
the  pupil's  pEu^nts  control's  that  of  the  child  unless 
the  child  has  been  emancipated. 

It  is  not  disputed  here  that  prior  to  the  purchase 
of  the  farm  the  appellant  was  a  resident  of  district 
No.  17  and  that  his  children  were  entitled  to  free 
instruction  therein.  The  appellant  alleges  that  he  has 
never  expressed  his  intention  to  change  his  residence 
from  school  district  No.  17  and  that  he  has  always 
intended  to  maintain  his  residence  in  that  district. 
It  is  not  denied  that  the  appellant  for  a  year  prior  to 
the  purchase  of  the  farm  referred  to  occupied  a  house 
in  district  No.  17,  OAvned  jointly  by  his  wife  and  one 
of  his  daughters,  which  honse  he  alleges  is  at  the 
present  time  fully  and  completely  furnished  for  occu- 
pation by  his  family.  The  provisions  in  the  honsebold 
larder  are  kept  in  this  house,  only  those  articles  such 
as  the  appellant  needs  from  time  to  time  being  taken 
to  the  farm. 

After  considering  the  evidence  which  has  been  pre- 
sented here,  the  conclusion  can  not  be  avoided  that 
the  appellant  has  not  abandoned  the  residence  which 
he  has  had  for  many  years  in  the  district.  It  is  a 
familiar  principle  of  law  that  a  residence  once  estab- 
lished is  deemed  to  continue  until  another  residence 
is  gained.  Temporary  absence  from  a  district  under 
the  (urcnmBtances  of  this  case  does  not,  in  my  judg- 
ment, constitute  the  festablisbment  of  a  residence  in 
the  district  where  the  appellant  has,  during  the  fall 
and  winter  time,  been  residing. 

It  must  be  held  from  the  facts  as  they  are  made 
to  appear  in  this  case  that  the  appellant  is  a  resident 
of  district  No.  17  of  the  town  of  Fallsbnrgh  and  that 
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his  diildren  are  entitled  to  free  instmction  in  the 
BchooU  of  such  district. 

The  appeal  is  sn'Stained. 

It  is  hereby  ordered  that  the  trustee  of  district 
No.  17  of  the  town  of  Fallshnrgh  permit  the  daagh- 
ters  of  the  appellant  to  attend  the  school  maintained 
in  said  district  without  the  payment  of  a  tuition  charge 
80  long  as  he  maintains  his  residence  in  said  district. 


la  the  Matter  of  the  Application  of  the'  Eddt  Ain> 
Stone  Eoads  Water  Disteict  of  the  Town  of  Greefte, 
Monroe  County,  N.  Y.,  for  Approval  of  its  Acquisi- 
tion of  a  Source  of  Water  Supply  and  of  its  Finan- 
cial and  Engineering  Plans  for  the  Construction  of 
a  Water  Supply  System 

Water  Supply  Application  No.  291 

(Water  Control  Commission,  June  22, 1022) 

AppUc»tloB  «pproT«d  M  modified. 

Bt  the  Commission. —  Walter  0.  Griffiths,  chair- 
man of  the  water  commissioners  of  the  Eddy  and 
Stone  Boads  water  district  of  the  town  of  Greece, 
Monroe  county,  on  May  23, 1922,  made  application  to 
the  Commission  for  approval  of  the  project  of  that 
district  for  installing  a  water  supply  system  therein 
and  obtaining  a  snpply  of  water  therefor.  This  appli- 
cation was  filed  in  the  office  of  the  Commission  May- 
26, 1922. 

After  due  notice  published  in  the  Bochester  Demo- 
crat and  Chronicle  and  the  Bochester  Times-Union, 
the  hearing  on  this  application  was  held  in  the  Monroe 
County  Court  House  in  the  dty  of  Bochester  on  June 
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7, 1922,  at  11 :00  o'clock  In  tlie  forenoon.  At  this  hear- 
ing the  Commission  considered  the  petition,  maps  and 
plans  submitted,  examined  witnesses  and  heard  argu- 
ments for  the  project.  The  petitioner  was  represented 
by  Walter  0.  Griffiths,  William  J.  C.  Arlidge  and 
George  E.  Clarke,  the  commissioners  thereof,  and  by 
George  Y.  Webster,  their  attorney.  No  objections 
were  filed  and  no  one  appeared  in  opposition. 

It  is  proposed  to  constmct  in  this  district  a  water 
distribution  system,  consisting  of  14,400  feet  of  six- 
inch  cfist-iron  pipe  and  twenty  double  nozzle  fire 
hydrants.  A  supply  of  water  is  to  be  obtained  by 
purchase  from  the  Bochester  and  Lake  Ontario  Water 
Company.  The  distribution  system  is  to  be  connected 
to  the  mains  of  that  company  through  a  meter  located 
on  Eddy  road  near  the  Bochester  city  line,  a  short 
distance  north  of  the  Bidge  road.  The  total  estimated 
cost  of  this  project  is  $23,000. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows: 

Eddy  and  Stone  Boads  water  district  is  a  portion 
of  the  town  of  Greece,  Monroe  county.  It  is  an 
irregular  tract,  including  about  a  mile  and  a  half  of 
each  of  the  highways  known  as  Eddy  and  Stone  roads. 
It  lies  north  of  the  Bidge  road  and  west  of  Barnard. 
This  district  until  recently  consisted  almost  entirely 
of  farms  and  truck  gardens,  but  at  the  present  time 
it  is  being  developed  as  a  suburban  residence  district. 

According  to  the  papers  filed,  the  estimated  popula- 
tion of  this  district  is  200.  The  total  assessed  valua- 
tion of  taxable  property  within  the  district  is  approxi- 
mately $160,000.  The  district  as  such  has  no  bonded 
indebtedness. 

At  the  present  time  there  is  no  public  water  supply 
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system  in  this  district.  Water  for  all  uses  has  hereto- 
fore been  obtained  from  individual  wells  of  the 
ordinary  type  and  in  some  measure  from  a  small 
stream  which  flows  through  the  di-atrict,  eventually 
finding  its  way  into  Lake  Ontario  through  Bound 
pond.  The  wells  last  summer  in  many  eases  went  dry. 
The  stream  formerly  fed  throughout  the'  summer 
months  by  overflow  from  the  Erie  canal  has,  since  the 
construotion  of  the  Barge  canal,  carried  no  water 
daring  the  summer  and  this  condition  has  resulted  in 
seriooa  hardship  to  the  farmers  and  market  gardeners 
in  this  district.  Not  only  has  water  been  unavailable 
for  irrigation  and  the  proper  maintenance  of  cold 
frames  and  green  houses,  but  water  for  stock  has  had 
to  be  drawn  from  a  distance  and  the  owners  of 
orchards  have  found  it  necessary  to  dust  instead  of 
spray  their  trees  on  account  of  the  difficulty  of  obtain- 
ing water.  The  suburban  residents,  who  are  moving 
into  this  territory,  of  course,  demand  a  public  water 
supply  system  in  order  that  they  may  have  the  con- 
veniences to  which  they  are  accustomed.  Further- 
more there  is  now  no  fire  protection  worthy  of  the 
name  in  this  district  and  the  desire  for  such  protection 
is  great.  There  can  be  no  question  but  that  public 
necessity  for  a  water  supply  system  in  this  district 
exists. 

Petition  asking  for  the  formation  of  this  district 
was  filed  in  the  ofiBce  of  the  town  clerk  of  the  town  of 
Greece  April  20, 1922.  At  a  meeting  held  May  5, 1922, 
the  town  board  of  said  town  formed  the  district  and 
appointed  the  above  mentioned  water  commissioners. 
Subsequently  these  commissioners  have  qualified  for 
oflSce  and  filed  the  necessary  bonds.  The  making  of 
this  petition  to  the  Water  Control  Commission  was 
authorized  by  resolution  of  the  board  of  water  eom- 
miflBioners  adopted  at  a  meeting  held  May  18,  1922. 

Harry  0.  Kittredge,  an  engineer  having  an  office  in 
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the  city  of  Rochester,  was  employed  to  prepare  the 
necessary  plans,  speciScations,  reports  and  estimates 
in  connection  with  this  project.  Copies  of  these 
papers  were  filed  with  the  petition. 

Rochester  and  Lake  Ontario  Water  Company 
pnmps  water  from  Lake  Ontario  near  that  portion  of 
Bodiester  formerly  known  as  Charlotte,  purifies  this 
water  by  filtration  and  chlorination  and  distributes  it 
to  various  individuals,  manufacturing  plants,  munici* 
palities  and  other  civil  divisions  of  the  State  around 
the  city  of  Rochester,  also  to  part  of  that  city  itself. 
This  project  is  practically  an  extension  of  the  mains 
of  that  company,  an  extension  which  at  the  present 
time  said  company  is  financially  unable  to  make.  This 
condition  has  persisted  for  some  years  and  during  thai 
period  many  similar  districts  have  been  formed  in  this 
locality.  This  company  is  able  to  supply  this  district 
with  water  of  suitable  quality  and  under  proper  pres- 
sure and  to  do  so  without  Injury  to  the  interests  of 
its  present  customers.  If  the  growth  of  population  in 
the  various  districts  supplied  by  the  company  shall  in 
the  future  exceed  the  present  capacity  of  its  plant, 
tiiat  plant  can  readily  be  enlarged. 

Mr.  Kittredge  has  estimated  that  these  works  can 
be  completely  constructed  for  a  sum  not  exceeding 
$23,000.  As  nearly  as  can  be  judged  in  the  present 
era  of  uncertainty  as  to  prices  of  materials  and  con- 
struction, this  estimate  is  reasonable  and  it  seems 
probable  that  this  system  can  be  completely  con- 
structed at  a  cost  not  exceeding  the  sum  available  fot 
the  purpose. 

These  works,  if  properly  constructed  in  accordance 
with  plans  and  specifications  submitted,  of  suitable 
materials  and  with  careful  workmanship,  will  be  safe. 
There  will  be  a  main  within  easy  reach  of  every  dwel- 
ling in  the  district  and  there  will  be  a  hydrant  within. 
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600  feet  of  every  such  dwelling.  Pressures  on  the 
mains  will  rise  aa  high  as  125  poonds  per  square  incli, 
which  is  too  high  for  ordinary  plumbing  fixtures.  This 
pressure  must  be  reduced  by  the  installation  of 
individual  pressure  reducing  valves  on  the  house 
connections.  By  so  doing  full  pressure  will  be  pre- 
served on  the  mains  for  fire  fighting  purposes  and 
supply  of  water  for  irrigation  and  other  agricultural 
purposes. 

It  is  not  proposed  to  take  or  acquire  any  lands. 

It  would  be  possible  for  this  district  to  establish 
its  own  water  supply  system,  but  to  do  so  would 
require  the  construction  of  an  expensive  intake,  pump- 
ing plant,  filter  plant  and  force  main.  It  seems  prob- 
able that  the  proposed  method  of  obtaining  a  water 
supply  for  this  district  is  the  most  suitable  one. 

The  carrying  out  of  this  project  will  not  in  any 
way  affect  the  water  supply  interests  of  any  other 
municipality  or  civil  division  of  the  State. 

The  legal  damages-  which  may  be  caused  by  the 
execution  of  the  plana  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be 
equitably  determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  district  and  the  interests  of  other  municipal 
corporations,  civil  divisions  of  tiie  State  and  the 
inhabitants  thereof,  it  is  hereby  determined  to  be 
necessary  to  modify  this  application  as  submitted  and 
it  is  hereby  modified  to  provide  as  follows :  1.  These 
works  must  be  completely  constructed  within  two 
years  of  the  date  of  this  decision. 

In  consideration  of  the  above,  and  subject  to  the 
modification  heretofore  stated,  the  Commission  there- 
fore finds  and  determines : 

First.  That  the  plans  proposed  are  justified  hy  pub- 
lic necessil^.  ' 
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Second.  That  said  plans  provide  for  the  proper  and 
safe  constractlon  of  all  work  connected  therewith. 

Third.  That  said  plana  provide  for  tlie  proper  pro- 
tection of  the  supply  and  the  watershed  from  contami- 
nation and  for  the  proper  filtration  of  snch  additional 
supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
the  other  mauicipalities  and  civil  divisions  of  the  State 
effected  thereby  and  to  the  inhabitants  thereof,  par- 
ticular consideration  being  given  to  their  present  and 
future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property,  both 
direct  and  indirect^  which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  "Water  Control  Commission  does 
hereby  approve  the  said  application  of  the  Eddy  and 
Stone  Roads  water  district  as  thus  modified. 

In  ivitness  whereof,  the  Water  Control  Com- 
mission has  caused  this  determination  and 
approval  to  be   signed  by  the  members 
thereof  and  has  caused  its  official  seal  to 
[li.  8.]    be  affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  (aty  of 
Albany,  this  22nd  day  of  June,  1922. 
Water  Conteol  Commission 
Alexander  Macdonald 

Conservation  Commissioner 
Charles  B.  Newton 

A  ttorney-General 
Frank  M.  Williams 

Sttite  Engineer  and  Surveyor 
By  B.  Q-.  Pinch,  Deputy 
A.  H.  Peekins, 
Secretary  to  the  Commission 
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In  the  Matter  of  the  Application  of  the  Town  op  Pebu 
for  Approval  of  its  Acquisition  of  a  Source  of  Water 
Supply  and  of  Its  Financial  and  Engineering  Plana 
for  the  Construction  of  a  Water  Supply  System 

Water  Supply  Application  No.  292 
(Water  Control  Commission,  June  22, 1922) 
AppUcati<«  apptored  as  modified. 

By  the  Commission. —  Horatio  E.  Baker,  chairman 
of  the  water  commissioners  of  Peru  water  district, 
acting  on  behalf  and  in  the  name  of  that  district,  on 
May  25, 1922,  made  application  to  t^e  Commission  for 
approval  of  the  project  of  that  district  for  the  acquisi- 
tion of  a  source  of  water  supply  and  the  installation 
of  a  water  supply  system.  This  application  was  filed 
in  the  office  of  the  Commission  May  26, 1922. 

On  August  26,  1921,  the  Commission  had  caused 
the  site  of  the  proposed  works  and  various  sources 
of  water  supply  then  under  consideration  to  be  in- 
spected by  one  of  its  engineers,  and,  on  June  8,  1922, 
the  source  of  supply  now  proposed  to  be  developed 
was  reinspected  by  the  same  engineer. 

After  due  notice  published  in  the  Plattsburgh  Press 
and  Plattsburgh  Bepublican,  the  hearing  on  this 
application  was  held  in  the  Peru  Town  Hall  in  the 
village  of  Peru  on  June  8, 1922,  at  10:00  o'clock  in  the 
forenoon.  At  this  hearing  the  Commission  considered 
the  petition,  maps  and  plans  submitted,  examined 
witnesses  and  heard  arguments  for  and  against  the 
project.  The  petitioner  appeared  by  Horatio  E. 
Baker,  Frank  Clough  and  W.  W.  Finney,  the  water 
commissioners  of  said  district,  and  was  represented 
at  the  hearing  by  Wallace  E.  Pierce,  their  attorney. 
Objections  were  filed  by  William  Walker,  who 
appeared  in  person;  William  H.  Dillon,  who  appeared 
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in  person;  by  Seth  H.  Calkins  and  J.  T.  Pelio,  who 
were  represented  at  the  hearing  by  WiUiam  H.  Calk- 
ins, and  by  Martin  Conway,  who  was  represented  at 
the  hearing  by  Weeds,  Conway  &  Cotter,  T.  B.  Cot- 
ter, of  connsel. 

It  is  proposed  to  install  a  complete  gravity  water- 
works system  for  Pern  water  district.  Water  is  to 
be  obtained  from  Fnmace  brook,  at  a  point  about  four 
miles  southwest  of  the  center  of  the  district.  Here  a 
1,000,000  gallon  intercepting  reservoir  is  to  be  formed 
by  the  construction  of  a  dam.  The  total  length  of 
this  dam  is  to  be  500  feet  and  the  maximum  height 
about  7  feet.  The  greater  portion  of  this  structure 
will  be  of  earth  embankment  with  a  puddle  core,  but 
tiie  highest  portion,  120  feet  in  length,  will  be  of  con- 
crete, 40  feet  of  which  will  be  a  spillway.  A  concrete 
gate  house  is  to  be  constructed  adjacent  to  the  spillway 
and  water  led  from  this  reservoir  to  the  district 
through  an  eight-inch  cast-iron  pipe.  In  the  various 
streets  and  roads  in  the  district  a  distribution  system 
of  cast-iron  pipe  is  to  be  constructed.  The  whole 
project  requires  22,620  feet  of  eight-inch,  10,330  feet 
of  six-inch,  2410  feet  of  four-inch  pipe  and  twenty-aii 
fire  hydrants.  The  quality  of  the  water  is  to  foe  main- 
tained by  the  enactment  and  enforcement  of  rules  and 
regulations  for  the  sanitary  protection  of  the  water- 
shed and  by  sterilization  with  liquid  chlorine.  Totsl 
coat  $70,000. 

Objections  were  made  largely  to  preserve  the  rights 
of  the  objectors  and  bearing  more  particularly  upon 
various  phases  of  compensation  for  such  damages  as 
may  be  caused  by  the  diversion  of  the  water.  In 
detail  these  objections  were  as  follows : 

Messrs.  Walter  and  Dillon  are  owners  of  part  of  the 
reservoir  basin.  It  seems  that  they  have  agreed  with 
the  water  commissioners  on  the  price  that  they  would 
accept  for  those  perilous  of  their  farms  whidi  the 
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district  proposes  to  acqnire,  but  that  they  expected 
that  definite  action  in  the  matter  would  be  taken  by 
May  10, 1922.  When  this  date  went  by  without  action 
by  the  coromissioners,  the  land  under  discussion  was 
plowed  up  and  at  least  part  of  it  has  been  planted. 
The  objectors  wish  to  be  assured  that  they  will  be 
paid  for  the  value  of  the  planted  crops,  the  cost  of 
such  labor  as  they  have  expended  in  preparing  the 
ground  for  sudi  planting  and  similar  matters. 

Messrs.  Calkins  and  Felio  are  lower  riparian  owners 
on  Furnace  brook,  their  farms  being  situated  about 
a  mile  above  Harkness.  They  protest  against  any 
diversion  of  water  whidi  will  deplete  the  volume  of 
flow  of  the  brook  across  their  farms,  so  that  it  will  no 
longer  furnish  their  cattle  with  sufficient  water. 

Martin  Conway  is  also  a  lower  riparian  owner,  his 
farm  being  situated  not  far  below  that  of  William 
Walker.  He  desires  that  compensation  shall  be  made 
him  by  the  furnishing  of  water  to  his  house  and  in 
one  of  his  pastures. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows : 

Peru  water  district  is  a  part  of  the  town  of  Pern, 
Clinton  county.  It  covers  the  unincorporated  village 
of  that  name,  which  is  situated  ten  miles  sonthwest 
of  Plattsburgh  on  the  Little  Ausable  river  and  on 
the  Ausable  branch  of  the  Delaware  and  Hudson  rail- 
road. Peru  is  a  small  rural  community,  the  principal 
industry  therein  being  the  wood  working  establish- 
ment of  A.  Mason  &  Sons.  According  to  the  various 
papers  filed  with  the  petition :  the  population  of  Peru 
is  estimated  at  500;  the  assessed  valuation  of  all 
taxable  property  within  the  district  is  approximately 
$145,000;  and  neither  district  nor  town  has  any 
bonded  indebtedness. 
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Peru  at  the  present  time  has  no  public  water  supply 
Byetem.  Water  for  domestic  use  is  obtained  from 
individual  wells  of  the  ordinary  type.  Water  for  the 
mills  and  for  fire  protection  is  pumped  from  Little 
Ausable  river.  The  people  of  the  diErtrict  desire  a 
public  water  supply  system  on  account  of  the  added 
comfort,  convenience  and  safety  to  them  of  such  a 
system  and  also  in  order  to  obtain  adequate  fire  pro- 
tection. Of  recent  years  there  have  been  several  severe 
fires  in  the  village.  In  fact  the  total  losses  thus  caused 
are  greatly  in  excess  of  the  total  cost  of  the  proposed 
system.  There  can  be  no  question  but  that  necessity 
exists  for  a  public  water  supply  system  in  this  district. 

On  March  8, 1922,  a  taxpayers'  petition,  asking  that 
this  district  be  formed,  was  filed  in  the  office  of  the 
town  clerk  of  the  town  of  Pern.  Acting  on  this  peti- 
tion, the  town  board  of  said  town,  on  March  23,  1922, 
formed  this  district  and  appointed  Messrs.  Baker, 
Clough  and  Finney  to  be  water  commissioners  thereof. 
These  commissioners  have  filed  the  constitntional 
oaths  of  ofSce  and  they  are  acting  as  commissioners 
of  this  district.  They  have  not  as  yet  filed  bonds, 
nor  has  the  town  board  yet  specified  the  amount  of 
such  bonds.  The  making  of  this  application  to  the 
Water  Control  Commission  was  authorized  by  resolu- 
tion of  the  water  commissioners,  adopted  at  a  meetii^ 
held  May  25, 1922. 

Ralph  L.  Signor,  a  civU  engineer,  having  an  office 
in  the  city  of  Plattsburgh,  prepared  the  plana,  specifi- 
cations, reports  and  estimates  on  this  proposed  system 
and  copies  of  these  papers  were  filed  with  the  apph- 
cation. 

Furnace  brook  rises  near  Patton  school,  in  the  town 
of  Peru,  between  Terry  mountain  and  Mount  Etna. 
It  flows  northeast  and  then  southeast  to  join  Little 
Ausable  river  at  Harkness.  Above  the  proposed  point 
of  diversion  the  watershed  of  this  stream  appears  to 
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be  about  two  and  one-half  square  miles  in  area.  Dur- 
ing the  dry  period  of  laat  summer  the  flow  in  this 
stream  at  the  proposed  point  of  diversion  was  meas- 
ured and  foand  to  be  320,000  gallons  per  day.  This 
is  about  three  times  as  much  water  as  would  seem 
reasonably  necessary  to  supply  the  needs  of  Peru 
"Water  District.  The  object  of  the  reservoir  is  more 
to  famish  a  reserve  for  fire  protection  thim  to  control 
the  run-off  from  this  stream.  Ordinarily  the  reservoir 
will  stand  full  with  water  running  over  the  spillway. 

Above  the  proposed  reservoir  the  watershed  of 
Furnace  brook  consists  of  f  arras  and  woodland ;  there 
are  some  twelve  houses,  eight  of  which  at  present  are 
abandoned,  a  school  house,  a  dinrch  and  a  cemetery. 
None  of  these  buildings  are  so  located  as  to  cause 
dangerous  contamination  of  the  waters  of  the  stream 
at  all  times,  though  doubtless  pollution  from  any  of 
them  can  be  washed  into  it  during  certain  seasons 
of  the  year.  The  cemetery  is  close  to  the  stream  at 
one  point,  but  is  small  and  seems  not  to  have  been 
used  recently  for  interments.  The  district  proposes 
that,  with  the  assistance  of  the  State  Department  of 
Health,  rules  and  regulations  shall  be  enacted  for  the 
protection  of  the  sanitary  condition  of  this  watershed. 
In  addition  it  will  be  required  that  the  shed  be  put  in 
good  sanitary  condition  and  thereafter  maintained  in 
such  condition  and  such  rules  and  regulations  dili- 
.  gently  enforced.  It  will  further  be  required  that  all 
water  distributed  by  the  district  shall  be  sterilized 
with  liquid  chlorine  to  the  satisfaction  of  this  Com- 
mission. 

It  has  been  estimated  by  the  engineer  for  the  dis- 
trict that  these  works  can  be  completely  constructed 
at  a  cost  not  exceeding  $70,000.  His  estimate  seems 
to  have  been  made  on  a  snfiSciently  liberal  basis,  so 
that,  as  nearly  as  can  be  told  in  the  present  uncertain 
state  of  the  market  for  labor  and  materials,  a  reason- 
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able  probability  exists  that  the  total  cost  of  the  pro- 
posed system  will  not  exceed  the  total  appropriation 
available  for  the  purpose.  ■ 

The  works,  if  properly  constructed  in  accordance 
with  the  plane  and  specifications  sabmitted,  with  care- 
fat  workmanship  and  snitable  material,  will  be  safe. 
They  are  adequate  to  provide  good  domestic  service 
in  aJl  parts  of  the  district  and  satisfactory  fire  pro- 
tection. PresBurea  in  the  district  will  usually  be  too 
high  for  household  plumbing  fixtures  and  must  be 
reduced  either  by  a  pressure  reducing  valve  placed 
on  the  supply  main,  or  by  individual  reducing  valves 
on  the  house  service  pipes.  In  order  that  full  pres- 
sure may  always  be  available  for  fire  protection  it  in 
probable  that  the  latter  scheme  will  be  adopted. 

About  seven  acres  of  land  are  to  be  acquired,  on 
which  to  construct  the  proposed  reservoir,  and  also 
rights  of  way  for  various  portions  of  the  supply  main 
must  he  obtained. 

Numerous  alternative  sources  of  supply  exist,  those 
whidi  have  been  more  or  less  thoroughly  investigated 
being:  (1)  Little  Ausable  river  at  a  point  about  a  mile 
above  the  village.  Thi^  would  require  pumps,  filters 
and  an  elevated  tank.  -  (2)  Arnold  brook  northwest  of 
the  village.  (3)  Spalding  brook  west  of  the  village. 
(4)  Brook's  spring  near  the  cross  roads  south  of 
Clark's  school.  Of  all  these  various  proposed  sources 
of  supply,  that  whi(^  has  been  adopted  and  is  now 
under  consideration  appears  to  be  the  best  suited  for 
tlie  needs  of  the  district. 

The  carrying  out  of  this  project  will  have  no  effect 
on  the  water  supply  interests  of  any  other  munic- 
ipality or  wvil  division  of  the  State. 

Objections  to  the  granting  of  this  application  were 
based  almost  entirely  on  matters  of  damage.  The 
watershed  of  Furnace  brook  near  the  farms  of  Calkins 
and  Felio  is  about  three  times  the  area  of  the  same 
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stream  at  the  proposed  point  of  diversion.  Therefore, 
as  the  difitriet  proposes  to  divert  but  one-third  of 
the  Sow  at  the  dam,  the  redaction  in  flow  across  these 
farms  shonld  be  qnite  small.  The  other  questions  of 
damage  and  compensation  should  be  settled  between 
'the  interested  parties,  or  else  by  court  proceedings. 
Otherwise  the  legal  damages  which  may  be  caused  by 
the  execution  of  the  plans  of  the  petitioner  do  not 
appear  to-  be  aucb  as  to  require  any  special  considera- 
tion or  legislative  enactment  in  order  that  they  may 
be  equitably  determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  district  and  the  interests  of  other  municipal 
corporations,  civil  divisions  of  the  State  and  the 
inhabitants  thereof,  it  is  hereby  determined  to  be 
necessary  to  modify  this  application  as  submitted  and 
it  is  hereby  modified  to  provide  as  follows : 

1.  This  district  ahall  immediately  proceed,  in  eon- 
junction  with  the  State  Department  of  Health,  to 
obtain  the  enactment  of  suitable  rules  and  regulations 
to  protect  the  sanitary  condition  of  this  watershed; 
the  district  shall  proceed  to  put  this  watershed  into 
such  sanitary  condition  and  thereafter  shall  diligently 
enforce  the  provisions  of  such  rules  and  regulations. 

2.  All  water  distributed  by  the  district  shall  first  be 
sterilized,  by  the  application  of  liquid  chlorine  or  by 
some  other  suitable  means,  to  the  satisfaction  of  this 
Commission. 

3.  All  the  varionB  works  proposed  in  this  application 
shall  be  completely  constrncted  within  the  period  of 
two  years  from  the  date  of  this  decision. 

In  consideration  of  the  above,  and  subject  to  the 
modifications  heretofore  stated,  the  Commission, 
therefore,  finds  and  determines; 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second.  That  said  plana  provide  for  the  proper 
45 
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and  safe  construction  of  all  work  connected  there- 
with. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  purification  of  such 
additional  supply. 

Fourth.  That  «aid  plans  are  just  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable 
provisions  for  tbe  determination  and  payment  of  any 
and  all  legal  damages  to  persons  and  property,  both 
direct  and  indirect,  which  will  result  from  the  execu- 
tion of  said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  the  Water  Control  Commission  does 
hereby  approve  the  said  application  of  the  Peru  water 
district  as  thus  modified. 

In  witness  whereof,  the  "Water  Control  Com- 
mission has  cansed  this  determination  and 
approval  to  be  signed  by  the  members 
thereof  and  has  caused  its  ofGdal  seal  to 
[li.  8.]    be  affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  ofiSce  in  the  city  of 
Albany,  this  22nd  day  of  June,  1922. 
Wateb  Contbol  Commission 
Alexandbb  Macdonald 

Conservation  Commissioner 
Chablbs  D.  Newton 

Attorney-General 
Frank  M.  Wiluahs 
State  Engineer  and  Surveyor 
by  B.  Gt.  Finch,  DepiUy 
A.  H.  Perkins 
Secretary  to  the  Commission 
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In  the  Matter  of  the  Application  of  the  Village  o» 
Patbttbville,  for  Approval  of  its  Aoquiaition  of 
an  Additional  Source  of  Water  Supply  and  of  its 
Finandal  and  Engineering  Plans  for  the  Construc- 
tion of  an  Addition  to  the  Existing  Water  Supply 
System 

Water  Supply  Application  No.  293 
(Water  Control  Commissirai,  June  22,  1922) 
Ap^lcation  approrsd  as  modlfled. 

By  the  Commission. —  David  J.  Carey,  president 
of  the  board  of  tmatees  of  the  incorporated  village 
of  FayetteviUe,  acting  on  behalf  and  in  the  name  of 
that  mmiicipality,  on  May  29,  1922,  made  application 
to  the  Water  Control  CommisBion  for  approval  of  the 
project  of  that  village  for  obtaining  an  additional 
source  of  water  supply  therefor.  This  application 
was  filed  in  the  office  of  the  Commission  Jane  2, 1922. 

On  Jane  20,  1922,  the  Commission  caused  the  site 
of  the  proposed  works  and  the  proposed  source  of 
water  supply  to  be  inspected  by  one  of  its  engineers. 

After  due  notice  published  in  the  Fayetteville  Bul- 
letin, the  hearing  on  this  application  was  held  in 
the  Village  Hall  in  the  village  of  Fayetteville  on  June 
20,  1922,  at  10:00  o'clock  in  the  forenoon.  At  this 
hearing  the  Commission  considered  the  petition,  maps 
and  plans  submitted,  examined  witnesses  and  heard 
arguments  for  the  project.  The  petitioner  was  repre- 
sented by  David  J.  Carey,  president,  Edward  E.  East- 
man, trustee,  and  Charles  M.  Kessler,  village  derk. 
No  objections  were  filed  and  no  one  appeared  in 
opposition. 
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It  is  proposed  to  develop  the  90-oalIed  Siiook 
Bpringa  as  an  additional  source  of  water  supply  for 
this  village.  Small  collecting  hoses  are  to  be  built 
around  each  of  the  three  springs  and  the  water  con- 
ducted through  tile  pipes  to  a  central  collecting  well, 
near  which  a  pumping  station  is  to  be  constructed. 
The  pumping  station  is  to  be  a  frame  building  in 
which  one  165  gallon  per  minute  triplex  plunger 
pump,  direct  connected  to  an  electric  motor,  is  to  be 
installed.  About  3,100  feet  of  eight-inch  cast-iron 
pipe  is  to  be  laid  between  the  pumping  station  and 
the  existing  village  main  at  the  comer  of  High  Bridge 
and  Thompson  streets.  To  protect  the  sanitary  qual- 
ity of  the  water  a  ditch  is  to  be  dug  along  the  east 
line  of  High  Bridge  street  in  the  vicinity  of  the 
springs  to  intercept  street  wash. 

After  due  study  of  the  petition  and  its  exhibits,  the 
evidence  and  arguments  given  at  the  hearing  and  the 
report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows: 

Fayetteville  is  an  incorporated  village  in  the  town 
of  Manlius,  Onondaga  county.  It  is  situated  on  Lime- 
stone creek  about  eight  miles  east  of  the  center  of 
the  city  of  Syracuse  and  about  three  miles  south  of  the 
main  line  of  the  New  York  Central  railroad  at  Manlius 
station.  This  village  is  served  by  the  Chenango 
branch  of  the  West  Shore  Railroad  and  also  by  an 
electric  car  line  from  Syracuse.  This  village  con- 
tains some  industries,  notably  a  furniture  factory, 
dye  casting  plant  and  a  paper  mill.  It  has  a  fair  sized 
and  constantly  increasing  suburban  population.  The 
population  in  1920  was  1,584;  it  is  now  estimated  at 
1,800.  The  total  assessed  valuation  of  taxable  prop- 
erty within  the  village  was  shown  by  the  last  roll  to 
be  $1,059,615.  The  village  has  outstanding  bonded 
indebtedness   in   the   amount   of  $98,000,   of  which 
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amount  $46,000  was  incurred  for  water  supply 
parposes. 

In  1892  a  publicly  owned  water  supply  system  was 
installed  in  the  village  of  Fayetteville.  Water  is 
obtained  from  a  spring  or  springs  some  two  miles 
east  of  the  village,  which  formerly  were  the  source 
of  Pool's  brook,  a  tributary  to  Chenango  creek.  Near 
the  spring  a  reservoir  of  1,200,000  gallons  capacity 
has  been  constructed,  this  reservoir  being  the  reserve 
for  fire  fightii^  purposes. 

In  order  to  increase  the  available  yield  from  these 
springs,  to  increase  the  reserve  of  water  in  storage 
for  fire  protection,  and  to  improve  the  sanitary  quality 
of  the  water,  the  village,  on  May  27, 1912,  made  appli- 
cation to  the  Conservation  Conomisaion  (Water 
Supply  Application  No.  118)  for  approval  of  the  con- 
struction of  an  additional  reservoir  of  about  9,000,000 
gallons  capacity  and  the  purchase  of  about  twenty- 
seven  and  seven-tenths  acres  of  land.  This  applica- 
tion was  approved  July  31,  1912,  and  the  work  sub- 
sequently constructed.  It  seems,  however,  that  the 
new  reservoir,  partly  formed  by  excavating  shattered 
limestone  rock,  has  never  been  sufficiently  water-tight 
to  be  of  maximum  usefulness  to  the  village  and,  as  a 
result,  the  expected  benefit  from  its  construction  has 
not  been  experienced. 

Increase  in  population  and  consumption  in  the 
village  has  caused  the  summer  demands  for  water  to, 
exceed  the  safe  yield  of  the  existing  source.  Severe 
shortage  of  water  was  first  experienced  in  1920  and 
in  August  of  that  year  sufficient  water  could  not  be 
obttuned  for  the  needs  of  the  inhabitants  of  the 
village,  although  all  consumers  outside  the  corporate 
limits  had  been  cut  off,  no  water  was  supplied  to  the 
factories  and  no  water  was  allowed  to  be  used  for 
sprinkling  purposes.  As  an  emergency  measure  a 
temporary  pumping  station  was  installed  at  Snook 
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Springs  and  water  pomped  from  them  for  some 
months.  Daring  the  sommer  of  1920  conditions 
became  even  more  severe  and  pumping  was  continaed 
from  July  first  to  Deeember  first.  There  seems  no 
question  but  that  an  additional  supply  of  water  is 
urgently  needed  by  the  inhabitants  of  this  village. 

On  August  2,  1921,  the  board  of  trustees  of  this 
village  called  a  special  election  to  vote  upon  the 
proposition  of  developing  Snook  springs  as  an  addi- 
tional source  of  water  supply  and  the  issuance  of 
village  bonds  in  the  sum  of  $15,000  in  order  to  pay 
for  the  work.  Such  election  was  held  Angnst  18, 1921, 
and  the  proposition  carried  in  the  affirmative  by  a 
vote  of  122  to  74.  It  is  understood  that  the  bonds 
authorized  at  that  election  have  been  sold.  The  mak- 
ing of  this  application  to  the  Water  Control  Commis- 
sion was  authorized  by  resolution  of  the  board  of 
trustees  of  said  village  adopted  at  a  meeting  held 
May  29,  1922. 

Plans  and  specifications,  reports  and  estimates  for 
this  work  were  prepared  by  Louis  Mitdiell  and  M.  B. 
Palmer,  civU  engineers  with  offices  in  Syracuse,  N.  Y. 

Snook  springs  are  sitnated  across  Limestone  creek 
from  the  southwesterly  comer  of  the  village.  They 
issue  from  the  foot  of  a  bank  just  below  the  highway 
•which,  runs  between  Fayetteville  and  High  Bridge. 
These  are  typical  limestone  springs  emerging  from  a 
cavern  of  unknown  size  and  extent 

The  yield  from  these  springs  waa  weird  during  the 
extreme  dry  weather  of  last  summer  and  found  to  be 
approximately  250,000  gallons  per  day,  an  amount 
which  should  be  more  than  sufficient  for  supplying  the 
needs  of  the  inhabitants  of  this  village  for  water. 

It  is,  of  course,  impossible  t»  say  from  what  water- 
shed these  springs  are  fed.  The  most  obvious  source 
would  be  White  lake  and  Evergreen  lake,  a  mile  or 
so  to  the  south  and  west  of  the  springs.    Like  all 
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limestone  springs  these  are  exposed  to  danger  of 
sudden  gross  pollution  by  sewage.  Sndi  pollution 
cannot  be  foreseen  and  cannot  be  guarded  against. 
The  analyses  of  the  water  from  these  springs,  which 
were  submitted  with  the  application,  indicate  that  at 
the  present  time  the  water  is  of  good  sanitary  quality 
and,  if  suitable  precautions  are  taken  to  prevent  the 
entrance  of  surface  w<ash  into  the  springs  and  to  care 
for  the  domestic  sewage  of  the  two  nearest  farm 
houses  on  the  west  side  of  the  road,  it  seems  that  this 
water  will  be  suitable  for  drinking  purposes  at  the 
present  time.  In  order,  however,  to  be  assured  that 
the  quality  of  this  water  will  always  be  suitable,  the 
ConmuBsion  will  require  that,  if  future  analyses  and 
inspections  shall  show  necessity  therefor,  the  village 
install  proper  apparatus  and  thereafter  sterilize,  with 
liquid  chlorine  or  otherwise,  all  water  pumped  from 
these  springs. 

It  has  been  estimated  by  the  engineers  for  the  vil- 
lage that  these  works  can  be  completely  constructed 
for  a  sum  not  exceeding  $15,000.  As  nearly  as  can  be 
told  in  the  present  era  of  uncertainty  as  to  prices  of 
material  and  labor,  a  reasonable  probability  exists 
that  these  works  can  be  so  constructed  at  a  cost  not 
exceeding  the  available  appropriation. 

These  works,  if  properly  constructed  in  accordance 
with  the  plans  and  specifications  submitted,  of  suitable 
material  and  careful  workmanship,  wiU  be  adequate 
and  safe. 

About  five  acres  of  land  are  to  be  acquired  sur- 
rounding the  springs  and  extending  up  to  the  road. 
The  pumping  station  is  to  be  constructed  on  this  tract 
and  the  area  is  sufficiently  large  to  allow  the  village 
authorities  to  prevent  danger  of  contamination  of  the 
springs  by  sources  close  to  them. 

Alternative  sources  of  water  supply  undoubtedly 
exist,  the  most  evident  of  which  is  Limestone  creek  or 
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the  canal  feeder.  Water  from  either  of  these  sonrces 
would  have  to  be  pumped  and  purified  by  filtration  or 
chloiination.  Ail  things  considered  it  appears  that 
the  proposed  additional  sources  of  supply  are  proper 
and  suitable  ones  to  be  used  by  this  village  and  per- 
hap's  the  most  readily  available  of  additional  sources 
of  supply. 

The  carrying  out  of  this  project  will  have  no  effect 
whatever  on  the  water  supply  interests  of  any  other 
community  in  the  State. 

The  legal  damages  which  may  be  caused  By  the 
execution  of  the  plans  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  equi- 
tably determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
of  this  village  and  the  interests  of  other  municipal 
corporations,  civil  divisions  of  the  State  and  the  inhab- 
itants thereof,  it  is  hereby  determined  to  be  necessary 
to  modify  this  application  as  snbmitted  and  it  is 
thereby  modified  to  provide  as  follows : 

1.  If  future  analyses  and  inspections  shall  show 
necessity  therefor,  the  village  authorities,  npon  order 
from  this  Commission,  shall  at  once  install  suitable 
apparatus  for  sterilizing,  with  liquid  dilorine  or  other- 
wise, all  water  pumped  from  Snook  springs  Into  the 
village  mains  and  thereafter  all  such  water  shall  at  all 
times  be  sterilized  to  the  satisfaction  of  this  Com- 
mission. 

2.  All  these  works  shall  be  completely  constructed 
and  put  into  service  within  two  years  from  the  date 
of  this  application. 

In  consideration  of  the  above,  and  subject  to  the 
modification  heretofore  stated,  the  Commission,  there- 
fore, finds  and  determines : 

First.  That  the  plans  proposed  are  justified  by  pub- 
lic necessity. 
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Second.  That  said  plans  provide  for  the  proper  and 
safe  constraction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  that  filtration  is  at  the  present  time 


Fourth.  That  said  plans  are  jnst  and  equitable  to 
the  other  municipalities  and  civil  divisions  of  the 
State  affected  thereby  and  to  the  inhabitants  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessities  for  sources  of  water  supply. 

Fifth.  That  said  plans  make  fair  and  equitable  pro- 
visions for  the  determination  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  said  lands. 

Wherefore,  Uie  Water  Control  Commission  does 
hereby  approve  the  said  application  of  the  Village 
of  Fayetteville  as  thus  modified. 

In  witness  whereof,  the  "Water  Control  Com- 
mission has  caused  this  determination  and 
approval  to  be   signed  by  the  members 
thereof  and  has  caused  its  official  seal  to  be 
[l.  s.]     affixed  hereto  and  has  filed  the  same  with 
all  maps,  plans,  reports  and  other  papers 
relating  thereto  in  its  office  in  the  city  of 
Albany,  this  22d  day  of  June,  1922. 
Water  Control  Commission 
Alexander  Macdonald 

Conservation  Commissioner 
Charles  D.  Newton 

Attorney-General 
Frank  M.  Williams 
State  Engineer  and  Surveyor 
By  R.  G.  Finch,  Deputy 
A.  H.  Perkins 
Secretary  to  the  Commission 
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In  the  Matter  of  the  AppUoation  of  the  Ytllaqk  of 
East  Stbacuse,  for  Approval  of  its  Extension  of 
the  Present  Waterworks  System  by  Construction 
of  an  Additional  Water  Beserroir  and  Engineering 
Plans  for  the  Constmotion  of  the  Beservoir 

Water  Supply  Application  No.  289 

(Water  Control  CommiBBion,  June  29,  1922) 
Application  approrod  as  modilLed. 

By  the  Commission. —  Charles  E.  Hughes,  presi- 
dent of  the  village  of  East  Syracuse,  acting  in  the 
name  and  on  behalf  of  that  municipality,  on  May  6, 
1922,  made  application  to  the  CommisBion  for 
approval  of  additions  to  the  waterworks  system  and 
sources  of  water  supply  of  said  village.  Said  appli- 
cation was  filed  in  the  office  of  the  Commission  May 
16,  1922. 

On  June  6, 1922,  the  Commission  caused  the  site  of 
the  proposed  works  and  the  proposed  source  of  water 
supply  to  be  inspected  by  one  of  its  engineers. 

After  due  notice  published  in  tjie  East  Syracuse 
News,  the  hearing  on  this  application  was  held  in  the 
Village  Hall  in  the  village  of  East  Syracuse  on  June 
6,  1922,  at  10:00  o'clock  in  the  forenoon.  At  this 
hearing  the  Commission  considered  the  petition,  maps 
and  plans  submitted,  examined  witnesses  and  heard 
arguments  for  the  project.  The  petitioner  was  repre- 
sented by  James  F.  Bay,  village  attorney;  Samuel  L. 
Adcock,  village  engineer,  and  J.  Elmer  Osbom,  village 
clerk.  No  objections  were  filed  and  no  one  appeared 
in  opposition. 

It  is  proposed  to  construct  on  Wright  brook,  at  a 
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point  abont  two  miles  west  of  Jamesville  reservoir, 
a  storage  reservoir  of  approzimately  97,000,000  gal- 
lons capacity.  This  bann  is  to  be  formed  by  an 
earth  dam,  600  feet  long  by  30  feet  high,  provided 
with  a  concrete  spillway  and  a  brick  gate  house. 
Water  collected  in  this  reservoir  is  to  be  drawn  out 
through  the  gate  house  and  allowed  to  flow  down  the 
natnral  bed  of  Wright  brook  to  the  existing  inter- 
cepting dam,  which  will  pick  it  up  and  deliver  it 
through  the  existing  supply  main  to  the  village  of 
East  Syracuse.  The  total  estimated  cost  of  the  work 
is  $100,000. 

After  due  study  of  the  petition  and  its  exhibits, 
the  evidence  and  argnmenta  given  at  the  hearing  and 
the  report  of  the  engineers  of  the  Commission  on  this 
application,  it  appears  as  follows : 

East  Syracuse  is  an  incorporated  village  in  the 
town  of  Dewitt,  Onondaga  county.  This  village  has 
a  separate  board  of  water  commissioners,  which  has 
supervision  over  all  water  supply  matters.  East 
Syracuse  lies  just  east  of  the  city  of  Syracuse,  on  the 
main  line  of  the  New  York  Central  railroad.  As  this 
railroad  has  large  yards  at  this  point,  the  village  is 
largely  a  railroad  town.  In  addition  there  are  two 
importtmt  manufacturing  indnstries:  the  Syracuse 
Bubber  Company,  makers  of  automobile  tires  and 
tubes;  and  tiie  Benedict  Manufacturing  Company, 
makers  of  silver  plated  ware. 

According  to  ihB  petition  and  testimony  at  the 
hearing,  the  population  of  this  village  in  1920  was 
4,106  and  the  present  population  is  estimated  at  a 
slightly  higher  figure.  By  the  last  roll  the  assessed 
valuation  of  all  taxable  property  within  the  village 
was  $2,469,731.  The  present  total  outstanding 
bonded  indebtedness  is  $108,500,  of  which  amount 
$70,500  was  issued  for  water  supply  purposes. 
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East  Syracuse  has  had  a  municipally  owned  and 
operated  water  supply  system  since  1892;  $85,000 
having  been  expended  in  that  year  for  the  construc- 
tion of  the  first  system.  Various  improvements  and 
small  additions  have  been  made  to  the  system  from 
time  to  time  as  necessary. 

Originally  the  water  supply  for  this  village  was 
obtained  from  springs  adjacent  and  tributary  to 
"Wright  brook.  That  stream  is  a  tributary  of  Butter- 
nut creek,  entering  it  from  the  west  in  the  village  of 
Jamesville.  The  springs  are  located  about  one  mile 
west  of  the  Jamesville  reservoir.  Water  from  them 
flows  by  gravity  to  a  distribution  reservoir  situated 
on  a  hill  above  Dewitt  Center  and  from  thence  is  dis- 
tributed by  gravity  in  the  village  of  East  Syracuse. 

At  a  later  date  a  portion  of  the  waters  of  Wright 
brook  itself  was  diverted  to  the  various  collecting 
basins  and  conducted  to  the  village.  On  August  14, 
1908,  the  State  Water  Supply  CommiBsion  approved 
of  the  purchase  by  this  village  of  certain  lands  about 
the  springs  in  order  to  protect  the  quality  of  the 
supply  {Water  Supply  Application  No.  41).  On  June 
4,  1914,  the  Conservation  Commission  approved  of 
the  acquisition  and  development  by  this  village  of  an 
additional  source  of  supply  from  certain  springs  on 
the  easterly  slope  of  the  valley  of  Butternut  creek, 
nine  and  one-half  miles  south  of  the  village  (Water 
Supply  Application  No.  161).  These  springs  were 
developed  and  permission  to  operate  the  new  works 
given  December  8,  1915. 

During  the  dry  weather  of  last  summer  the  yield 
from  all  these  sources  was  about  300,000  gallouB  per 
day.  At  the  same  time  the  consumption  of  water  in 
the  village  exceeded  that  yield,  even  though  drastic 
measures  had  been  taken  to  restrict  the  use  of  water. 
As  the  railroad  can  obtain  water  itself  from  Lime- 
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stone  creek,  from  wells  and  from  the  Syracnse  Sub- 
urban Water  Company,  the  village  diacontinued  sup- 
plying the  rwlroad.  During  the  greater  part  of  this 
period  the  railroad  obtained  water  from  the  Syracuse 
Suburban  Water  Company  and  supplied  to  the 
westerly  section  of  the  village  water  purchased  by  it 
from  that  company.  This  took  care  of  the  two  manu- 
facturing plants,  both  of  which  are  large  water  con- 
sumers. 

Although  all  of  the  connectionB  in  East  Syracuse 
are  metered,  the  per  capita  consumption  of  water  in 
it  is  high,  due  to  the  large  use  of  water  for  manu- 
facturing and  industrial  purposes.  It  seems  that  the 
normal  summer  demands  for  water  exceed  400,000 
gallons  per  day,  of  which  amount  about  250,000  gal- 
lons per  day  are  supplied  to  the  railroad.  Water  from 
the  sources  owned  by  the  railroad  is  too  hard  to  be 
suitable  for  boiler  purposes  and  it  is  stated  that  the 
railroad  prefers  the  village  water  to  that  from  the 
water  company.  The  railroad  desires  to  enter  into 
a  contract  with  the  village,  under  which  it  will  be 
supplied  with  an  additional  400,000  gallons  per  day, 
making  the  tottil  consumption  of  water  in  the  village 
above  800,000  gallons  per  day. 

Fire  hazard  in  this  village  was  bo  severe  during  the 
past  summer  that  the  Underwriters  threaten  to 
increase  insurance  rates  unless  immediate  steps  are 
taken  to  improve  the  water  supply  system.  Syracuse 
is  building  up  in  this  direction  and  adjacent  to  the 
village  line  and  approximately  fifteen  new  houses  are 
now  being  constructed  in  the  village  of  East  Syracuse 
itself;  indicating  that  in  the  near  future  there  will 
be  a  materieil  increase  in  the  population  of  this  place 
with  a  corresponding  increase  in  the  consumption  of 
water. 

On  February  14,  1922,  the  board  of  water  eom- 


t.  Google 


718  State  Depabtuent  Bepobts 

[Vol.  27]  Water  Control  Comnussioii 

missioners  of  the  village  of  East  Syracnse  petitioned 
the  village  board  to  sabmit  to  a  t^payers'  election  a 
propoaitdon  to  isBne  bonda  in  the  tunonnt  of  $100,000 
in  order  to  finance  the  project  now  nnder  considera- 
tion. This  petition  was  considered  by  the  board  of 
tmstees  Febmary  14,  1922,  and  at  that  meeting  was 
submitted  to  vote  at  the  annual  village  election.  Said 
election  was  held  March  21, 1922,  and  the  waterworks 
proposition  carried  in  the  aflSrmative  by  a  vote  of 
357  to  40.  The  making  of  this  application  to  the 
Water  Control  Commission  was  authorized  by  resolu- 
tion of  the  board  of  tmstees  of  said  village  adopted 
at  a  meeting  held  May  1,  1922. 

Plans  and  specifications  for  the  proposed  work  and 
a  report  thereon  were  prepared  by  Samuel  L.  Adcock, 
village  engineer,  and  copies  of  these  papers  were 
filed  with  the  application.  Certain  changes  in  the 
plans  were  thereafter  made  and  revised  plans  filed. 

Wright  brook  above  the  proposed  reservoir  has  a 
drainage  area  of  approximately  two  square  miles. 
This  basin  is  farming  country,  partly  wooded  and 
contains  but  three  farm  houses,  none  of  which  are 
situated  close  to.  the  stream.  During  the  dry  period 
of  the  past  summer  and  subsequently  thereto,  the  flow 
of  Wright  brook  has  been  measured  and  it  has  been 
found  that,  although  the  low  water  flow  therein  is  in- 
sufficient to  supply  the  needs  of  this  vill^e,  the  flood 
flows  will  fill  the  proposed  reservoir  many  times  in 
the  course  of  a  year.  On  the  basis  of  the  present  con- 
sumption of  approximately  450,000  gallons  per  day, 
the  reservoir  will  hold  about  216  days  draft;  on  the 
basis  of  the  possible  consumption  of  800,000  gallons 
per  day,  about  121  days  draft.  The  existinsr"  supply 
main  can  carry  about  960,000  gallons  per  day.  It 
seems  evident  that  by  the  construction  and  operation 
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of  this  reservoir  the  needs  of  this  village  for  water 
can  be  met  for  some  years  to  come. 

The  watershed  of  Wright  brook  is  not  free  from 
soarces  of  contamination,  bnt  the  most  dangerous 
point  is  below  the  reservoir,  in  the  neighborhood  of 
and  affecting  the  original  spring  snpply.  Water  from 
the  reservoir  will  be  of  better  quality  than  the  present 
supply  of  the  village.  It  will  be  exposed  to  some 
danger  of  contamination  while  passing  from  the 
reservoir  to  the  intake,  but  the  most  serious  source 
of  pollution  will  not  affect  it.  All  water  used  by  the 
village  of  East  Syracuse  is  now  sterilized  by  liquid 
chlorine.  If  this  practice  is  continued  and  if  the 
village  in  conjunction  with  the  State  Department  of 
Health  enacts  suitable  rules  and  regulations  for  the 
protection  of  the  sanitary  condition  of  the  watershed, 
puts  this  watershed  in  proper  sanitary  condition  and 
thereafter  diligently  enforces  the  provisions  of  such 
roles  and  regulations,  this  water  will  be  suitable  for 
drinking  purposes. 

The  village  engineer  has  estimated  that  these  works 
can  be  completely  constructed  for  a  snm  not  exceed- 
ing $100,000.  Some  unit  prices  used  in  making  this 
estimate  appear  to  be  small.  It  seems,  however,  that 
this  reservoir  is  favorably  located  with  regard  to  the 
cost  of  concrete  materipals  and  Mr.  Adcock's  estimates 
appear  to  be  justified  by  recent  bids  for  highway  con- 
stmction  in  this  neighborhood.  Therefore,  it  appears 
that  there  is  a  reasonable  probability  that  this  work 
can  be  constructed  at  a  cost  not  exceeding  the  funds 
available  for  the  purpose. 

The  works,  if  properly  constructed,  in  accordance 
■vhAh  the  revised  plans  submitted,  of  proper  materials, 
and  with  careful  workmanship,  will  be  safe.  The  dam 
is  to  be  an  earth  embankment  with  a  concrete  core 
wall  and  a  concrete  overfall  section.    All  concrete 


Digmzefl  by  Google 


720  State  Depabtment  Befobts 

[Vol.  27]  Water  Control  Cominiasion 

■work  is  to  be  fonuded  on  shale  rock,  whicli  nnderlies 
the  valley  under  shallow  soil  cover.  Snitable  material 
for  the  eonstmction  of  the  dam  appears  to  be  avail- 
able in  the  hillsides  above  the  work,  where  it  can  be 
readily  excavated  and  cheaply  moved  into  its  final 
location. 

The  village  proposes  to  acquire  about  seventy-five 
acres  of  land,  on  which  to  build  the  reservoir.  The 
tract  which  is  ■  to  be  acquired  provides  for  wide 
margins  about  the  basin  itself  and  for  a  considerable 
length  of  the  bed  of  the  stream  above  the  reservoir. 

Alternative  sources  of  water  supply  for  this  vDlage 
exist,  but  it  seems  that  Wright  brook,  already 
partially  used  as  a  source  of  water  supply,  is  the 
proper  and  logical  source  of  supply  for  this  village 
and  that  it  should  be  fully  developed  for  this  purpose. 
"Wright  brook  could  be  used  as  a  source  of  water 
supply  for  the  hamlets  of  JamesviUe,  Dewitt  and 
Dewitt  Center.  These  places  all  lie  along  the  line 
of  the  East  Syracuse  supply  pipe  and  they  readily 
could  be  supplied  from  it ;  or  they  could  individually 
or  collectively  be  supplied  with  water  from  the  south- 
erly branch  of  Wright  brook,  from  Butternut  creek,  or 
other  sources.  As  a  matter  of  fact,  the  village  of  East 
Syracuse  is  now  supplying  some  water  to  residents 
along  its  pope  line  and  in  the  future  will  doubtless 
supply  a  greater  number.  It  does  tiot  seem  neces- 
sary at  the  present  time  to  make  any  particular 
requirements  in  order  to  protect  the  future  water 
supply  interests  of  these  places. 

The  legal  damages  which  may  be  caused  by  the 
execution  of  the  plans  of  the  petitioner  do  not  appear 
to  be  such  as  to  require  any  special  consideration  or 
legislative  enactment  in  order  that  they  may  be  equi- 
tably determined  and  paid. 

In  order  to  protect  the  interests  of  the  inhabitants 
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of  this  village  and  the  interests  of  other  mnnicipal 
corporations,  eivil  divisions  of  the  State  and  the 
inhabitanta  thereof,  it  is  hereby  determined  to  be 
necessary  to  modify  this  application  as  submitted  and 
it  is  hereby  modified  to  provide  as  f ollovs : 

1.  After  the  completion  of  this  proposed  storage 
reservoir  and  the  placing  thereof  in  operation,  the 
village  of  East  Syracuse  shall  supply  no  water  to  any 
person  or  corponation  unless  such  water  shall  first 
have  been  sterilized  by  liqaid  chlorine  or  otiierwiBe 
to  the  satisfaction  of  this  Commission. 

2.  The  authorities  of  the  village  of  East  Syraense 
shall  immediately,  in  conjunction  vitii  the  State 
Department  of  Health,  enact  suitable  rules  and  regu- 
lations for  the  sanitary  protection  of  all  sources  of 
water  supply  used  by  said  village,  shall  proceed  to 
place  the  watershed  in  proper  sanitary  condition  as 
required  by  such  rules  and  shall  thereafter  diligently 
enforce  the  provisions  of  such  rules  and  regulations. 

3.  All  the  works  proposed  to  be  constmcted  in  con- 
nection with  this  project  shall  be  completely  con- 
structed and  put  in  service  within  two  years  of  the 
date  of  this  decision. 

In  consideration  of  the  above  and  subject  to  the 
modifications  heretofore  stated,  the  Commission, 
therefore,  finds  and  determines: 

First.  That  the  plans  proposed  are  justified  by 
public  necessity. 

Second.  That  said  plans  provide  for  the  proper  and 
safe  construction  of  all  work  connected  therewith. 

Third.  That  said  plans  provide  for  the  proper  pro- 
tection of  the  supply  and  the  watershed  from  con- 
tamination and  for  the  proper  parification  of  snch 
additional  supply. 

Fourth.  That  said  plans  are  just  and  equitable  to 
^  the  other  municipalities  and  civil  divisions  of  tike 
46 
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State  a£fected  thereby  and  to  the  inbabitanta  thereof, 
particular  consideration  being  given  to  their  present 
and  future  necessitiea  for  Bources  of  water  supply. 

Fifth.  That  aaid  plans  make  fair  and  equitable  pro- 
visions for  the  detemunation  and  payment  of  any  and 
all  legal  damages  to  persons  and  property,  both  direct 
and  indirect,  which  will  result  from  the  execution  of 
said  plans  or  the  acquiring  of  aaid  lauds. 

Wherefore,  the  "Water  Control  Commission  does 
hereby  approve  the  said  application  of  the  Village  of 
East  Syracuse  as  thus  modified. 

In  witness  whereof,  the  Water  Control  Com- 
mission has  cansed  this  determination  and 
approval  to  be  signed  by  the  members 
thereof  and  has  caused  its  official  seal  to 
[l.  8.]  be  affixed  hereto  and  has  filed  the  same 
with  all  maps,  plans,  reports  and  other 
papers  relating  thereto  in  its  office  in  the 
city  of  Albany,  this  29th  day  of  June, 
1922. 

Water  Control  Commission 
Alexander  Macdonald 

Conservation  Commissioner 
Charles  D.  Newton 

A  ttorney-Oeneral 
Prank  M.  Williams 
State  Engineer  and  Surveyor 
A.  H.  Perkins 
Secretary  to  the  Commission 
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In  the  Matter  of  the  Claim  for  Compensation  imder 
the  Workmen's  Compensation  Law  made  by  Lottib 
M.  Slates,  Widow,  on  Account  of  the  Death  of 
William  Slater,  Deceased,  against  New  York  and 
Pennsylvanu  Company,  Employer;  and  The  Tbav- 
elbbs  Insubancb  Company,  Insurance  Carrier 

Death  Case  No.  595285 

(Industrul  Board,  June  21, 1922) 

Awud  of  companMtion  rttrerwd  br  the  AppellKta  Dlvlikin  on  tftt 
Mrthorlty  of  Jack  t.  Morrow  Hfg.  Oo.,  196  App.  DlT.  666,  ud 
nodttod  to  the  State  Induitrial  Board  for  fnitber  actton,  r*- 
coneidered  and  Identical  award  made  to  widow  of  docoaaad 
omployM. 

Various  hearings  were  held,  in  this  case,  before  tiie 
State  Industrial  Board  and  award  of  compensation 
was  made  to  claimant.  The  employer  and  insurance 
carrier  appealed  to  the  Appellate  Division  of  the 
Supreme  Court,  in  and  for  the  third  judicial  depart- 
ment, from  the  award  and  decision  of  the  State 
Industrial  Board  made  on  March  28,  1921,  whereby 
compensation  was  awarded  the  ahove  named  Lottie 
M.  Slater,  widow  of  William  Slater,  deceased,  in  the 
sum  of  $8,394  weekly,  during  widowhood,  with  two 
years'  compensation  in  one  sum  upon  remarriage; 
and  to  Lottie  M.  Slater  in  the  sum  of  $100  on  account 
of  the  funeral  expenses  of  William  Slater,  deceased; 
present  payment,  pursuant  to  said  award,  being  due 
and  payable  in  the  sum  of  $377.73,  covering  the  period 
from  May  11,  1920,  to  March  22,  1921;  future  pay- 
ments, pusuant  to  said  award,  in  the  sum  of  $16.79 
to  be  made  every  two  weeks,  beginning  on  March  22, 
1921,  in  accordance  ydih  the  terms  of  said  award; 
and  the  said  appeal  having  been  duly  heard  by  said 
court,  and  the  Appellate  Division  of  the  Supreme 
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Court  having  at  a  term  thereof  commendng  on  the 
13th  day  of  September,  1921,  reversed  the  award  and 
deciflion  heretofore  made  by  the  State  iDdnatrial 
Board,  and  the  papers  on  appeal  herein,  together  with 
a  certified  copy  of  the  order  of  the  Appellate  Division 
having  been  dnly  filed ;  and  the  State  Industrial  Board 
by  virtue  of  chapters  50  and  60  of  the  Laws  of  1921, 
being  the  socceesor  of  the  State  Industrial  Commis- 
sion, in  this  cslm,  it  was  ordored  that  the  order  of 
the  Appellate  Division  be  and  the  same  hereby  is  made 
the  order  of  the  State  Industrial  Board,  and  the  award 
heretofore  made  herein  be  and  the  same  hereby  is 
reversed,  and  the  matter  remitted  to  the  State  Indas- 
trial  Board  for  its  further  action  on  the  authority  of 
Jack  V.  Morrow  Mfg.  Co.,  194  App.  Div.  565. 

Thereafterwards,  this  claim  came  on  for  hearijig 
before  the  State  Industrial  Board  at  New  York  dty, 
N.  Y.,  on  January  3,  1922;  at  Plattsburgh,  N.  Y.,  on 
March  7, 1922 ;  and  at  Saranac  Lake,  N.  Y.,  on  March 
8,  1922. 

Following  the  hearing  held  before  the  State  Indus- 
trial Board  on  March  8,  1922,  and  on  or  about  May 
2,  1922,  the  State  Industrial  Board  mailed  to  the 
parties  in  interest  its  notice  of  award,  in  this  case, 
which  by  its  terms  awarded  compensation  to  Lottie 
M.  Slater,  widow  of  William  Slater,  deceased,  at  the 
rate  of  $8.39  weekly,  during  widowhood,  with  two 
years '  compensation  in  one  sum  upon  remarriage ;  and 
to  Chas.  J.  Stickney  in  the  sum  of  $100  on  account  of 
the  funeral  expenses  of  "William  Slater,  deceased; 
present  payment,  pursuant  to  said  award,  is  dne  and 
payable  to  Lottie  M.  Slater,  in  the  sum  of  $872.98  for 
104  weeks  at  the  rate  of  $8.39  per  week,  covering 
period  from  May  11, 1920,  to  May  9, 1922;  future  pay- 
■  ments,  pursuant  to  said  award,  in  the  sum  of  $16.79, 
are  to  be  made  every  two  weeks,  during  widowhood; 
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and  from  this  award  of  the  State  IndiiBtrial  Board, 
the  employer  and  insurance  carrier  have  taken  thia 
appeal. 

The  State  Industrial  Board  by  virtue  of  chapters 
50  and  60  of  the  Laws  of  1921  is  the  auccessor  of  the 
State  Industrial  Commission,  in  this  case. 

Benjamin  C.  Loder,  for  employer  and  insurance 
carrier. 

V.  F.  Boire,  for  claimant. 

By  the  Boabd. — All  the  evidence  having  been  heard 
and  duly  considered,  the  State  Industrial  Board 
makes  its  conclusions  of  fact,  award  and  decision,  as 
follows : 

On  May  9,  1920,  the  day  on  which  William  Slater 
sustained  the  injuries,  which  resulted  in  his  death  on 
May  11,  1920,  he  resided  at  Willsboro,  Essex  county, 
N.  Y.,  and  was  employed  as  a  general  repair  man  by 
New  York  and  Pennsylvania  Company,  with  office 
end  principal  place  of  business  at  Willsboro,  Essex 
county,  N.  Y.;  said  employer  being  engaged  in  the 
business  of  the  manufacture  of  chemical  fibre  —  soda 
process. 

On  May  9,  1920,  at  about  11  a.  m.,  while  the  said 
William  Slater  was  engaged  in  the  regular  course  of 
his  employment  and  while  working  with  a  fellow- 
employee  at  the  plant  of  his  employer,  and  while  up 
on  a  platform  with  said  fellow-employee,  which  plat- 
form is  situated  at  the  month  of  the  vibrators  at  said 
plant,  and  when,  while  there,  the  said  fellow-employee 
had  unloosened  a  return  by  prying  it  off  with  a  pinch 
bar,  which  bar  was  over  eighteen  inches  long,  and 
from  five-eighths  to  three-quarters  of  an  inch  in 
diameter,  and  being  hexagon  in  shape,  he  let  his  arm 
drop  in  such  a  manner  as  to  hit  deceased  with  said 
pinch  bar  on  the  head  at  a  point  on  the  left  parietal 
region  about  one  and  one-half  inches  above  the  left 
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ear,  deceased  having  at  the  time,  placed  his  head 
in  the  opening  at  the  end  of  the  vibrator,  where  he  ■ 
was  about  to-  enter,  and  the  fellow-employee  having 
hifi  back  towards  him. 

Deceased  immediately  put  his  hand  to  his  head  and 
rubbed  it  a  little,  and  a  little  blood  appeared  at  the 
site  of  the  injury  on  the  head,  where  a  small  scratch 
appeared  about  an  inch  long.  Deceased  continued 
working  until  noon.  Deceased  ate  his  lunch  at  the 
factory,  and  at  one  o'clock  appeared  again  on  the 
staging  or  platform  to  work.  He  was  discovered  sit- 
ting on  the  staging  at  one  o'clock  where  he  had  fainted 
away  and  had  lost  control  of  his  muscles,  and  at 
which  time  his  speech  had  become  affected.  He  was 
immediately  transferred  to  the  Champlain  Clvbhonse, 
where  he  lay  in  an  unconscious  condition  with  total 
paralysis  of  the  left  arm,  left  side  of  the  face,  and 
partial  paralysis  of  left  leg,  his  eyes  had  turned  from 
the  right,  and  his  face  had  become  rather  purplish 
red,  somewhat  stertorous  breathing,  fairly  slow  full 
pulse,  normal  temperature,  and  his  blood  pressure, 
which  had  been  soon  after  the  accident,  200,  had  come 
down  to  165.  Deceased,  in  the  afternoon  of  the  day 
he  received  the  injury,  had  short  periods  of  regaining 
consciousness  and  complained  of  pains  in  his  head. 
On  the  following  morning,  there  was  no  further 
improvement  and  the  deceased  seemed  worse,  with 
fewer  periods  of  conscioumess,  the  paralysis  still 
remaining,  and  the  blood  pressure  remaining  about 
the  same. 

Deceased  was  then  removed  to  the  Champlain  Valley 
Hospital  where  he  arrived  on  the  10th  day  of  May, 
1920,  about  1:30  p.  ic.,  at  which  time  his  condition 
was  about  the  same.  On  the  eleventh  day  of  May  he 
was  decidedly  worse,  had  developed  some  temperature, 
tiiere  were  no  periods  of  consciousness,  and  his  condi- 
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